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Dear Family Law Attorney:





                                            Re:  Municipal Retirement Plans





	Once again I find it necessary to delay Part II of the Marital Settlement Agreement in order to address a more pressing issue:  Recent case law  makes division of a municipal retirement plan a near impossibility.  In 1996, an article appeared in the Family Law Commentator� which showed the difficulties in obtaining a fair division of retirement plan property  under municipalities.  This was before the 4th DCA Acker� ruling and also before the Boyett Supreme Court ruling� .  (I can email anyone who would like to read a copy of the Family Law Commentator article in two parts.)  





	It would have appeared that following the Supreme Court Boyett ruling that one could have asked question “what else could the courts possibly do to make a fair division of municipal retirement benefits  more difficult to achieve?”  Anyone who has read the previous two Newsletters understands that Acker has seemingly done just that.  However, this issue of the newsletter will not rehash Acker.  There are two rulings issued recently by the 3rd  and the 2nd DCA’s which is what this Newsletter shall be about..





	There have always been problems dividing municipal retirement plans because such plans were specifically exempted from the ERISA QDRO�, and as such, the participant has discretionary control over when the former spouse receives benefits (and  the amount of such benefits).  This problem was made worse when the First District Court of Appeals ruled the way it did in Vizcaino�.  The Vizcaino ruling provides that a mere assignment of benefits providing direct payment to the beneficiary (as opposed to a QDRO) is defeated by the nonassignment clause found in the City’s plan.  Yet all retirement plans have this clause. Its purpose is to prevent creditors from invading retirement assets because retirement plans serve a social purpose and  public policy established the need for such clauses to protect our aged when they could no longer work.  The retirement participant was not the only intended benefactor of this relief.  The spouses and children are protected as well and this is by the design of the clause.. Furthermore, spouses who are awarded property from the plan are not creditors.  Rather, through the court order they have established a claim to joint ownership of those benefits.  Joint ownership is not created by the Order.  Joint ownership is created by the court and the court has the authority to do this under the Florida statutes�.  Besides, the (historical) legislative intent behind the ERISA nonassingment clause has been  to provide protection to the family unit, not just the participant.   Florida is one of a handful of states that has had difficulty understanding this distinction.  





	The vast majority of sister states have ruled opposite to Vizcaino.  Even here in Florida, the 3rd DCA demonstrated a clear understanding of the issues in  City of Miami v. Spurrier, 320 So. 2d 397 (Fla.3rdDCA 1975).  The ruling is about an assignment against the City’s plan without utilizing the Income Deduction Statute.  This ruling was issued 13 years before the 1988 statutes.  The statutes make pension benefits marital property,  and the ruling was issued a similar amount of time before the legislature created the income deduction order, as well.  Accordingly, I believe that this case is still good case law and someone needs to use  it to  see if we can get this precise issue certified as a conflict with the First DCA’s Vizcaino ruling. Reversing Vizcaino is long overdue. 





	There has never been a better time to do this than the present.  The reason is as follows:  Before Vizcaino,  the Florida Supreme Court determined in Alvarez� that municipal retirement benefits can be divided under an Income Deduction Order as alimony or child support, noting that the statute which supports the income deduction order authorizes its use for such purposes.  The larger question considered by the Spurrier       ruling, determined 16 years earlier,  is that an Income Deduction Order is not needed to divide municipal retirement property as alimony or child support in the first place.  Of course, the mechanism for dividing retirement plan property was not an issue in 1975,  but the same reasoning that the court used to justify division of benefits for purposes of  support applies to property just as the vast majority of states across the country have so ruled.  





	I believe that the Florida Supreme Court has made it clear that retirement benefits may be divided as property or as alimony in both its Canakaris� ruling in 1980 and later in its Diffenderfer� ruling in 1986.  The court in Diffenderfer makes a big deal out of its conclusion that





 no recitation of formulae, considered in the abstract, could capture the variety of considerations necessary to do equity.  





The above quote was reaffirmed in its Boyett� ruling.  Use of lump-sum alimony was authorized in Canakaris as a means of dividing property.  If the only remedy that is available is an order on the participant to pay the benefit as received, the participant could thumb his nose at the court, noting time and time again that the contempt proceeding is not available to enforce equitable distribution.  Dividing municipal property as lumpsum alimony is necessary to divide the property following Vizcaino and if it could not be used as such a mechanism it would render the powerful words of the Diffenderfer quote to nullity. Well, be that as it may, the second and third district courts have put an end to any possible division of municipal retirement benefits as lump-sum alimony, ruling that such a division was in direct contravention of Vizcaino�.  





	The only possible division left following these rulings is to require the participant to pay the benefits as they are received.  Unfortunately, the contempt of court  remedy is not available to enforce a property division. It is only available when the payment is divided as alimony.  Accordingly, there is no practical way to make certain that the former spouse receives anything.  





	I know that many attorneys have had clients divide these benefits with two-part orders.  The first part requires the participant to direct deposit the payment of the retirement benefit to a bank account.  The second order provides an assignment against the moneys once they have been deposited. Even though I have prepared several of these orders myself,  I have always been uncomfortable with them for two reasons:  (1)  If the Vizcaino ruling is correct, then even though the City loses interests in what happens to that money after it is paid, the protection of Vizcaino should extend beyond its payment to the participant; and  it would seem to me that the protection is only lost when it is converted to another form of asset. In short, a participant need only  challenge the assignment to defeat it. (2)  For the  less creative participant, he/she need merely to rescind the election after the divorce and have payment made directly to himself/herself. If contempt of court proceedings cannot be used for enforcement purposes, compliance with the order is little more than a voluntary choice of the participant.  





	I would like to assist anyone who may be interested in reversing the effects of Vizcaino and the rulings of the second and third DCA’s.  As usual, I like dialogue to know that these Newsletters are appreciated and serve their purpose.
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