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Dear Family Law Attorney:





		This first issue of my second year will focus on a topic which is hot, Lauro v. Lauro, 757 So.2d 523 (4thDCA,  2000) and the storm of controversy surrounding Acker v. Acker, No. 00-3096,  the Amicus Curiae Brief, which was created on account of issues raised by Lauro, and which purport to follow Lauro. After having reviewed the Amicus Curiae Brief and the Lauro ruling, I flatly disagree with the issues raised in the brief, and find that although Lauro came to the proper conclusion, it frankly makes no difference whether the ability to pay alimony was considered before or after equitable distribution, as Lauro ruled, provided that the Diffenderfer “double-dipping” concern was considered with proper valuation procedure. I believe that when the Amicus Curiae Brief requests the 3rd DCA to recede from the Hollinger v. Bauer�, 719 So.2d 954 and Waldman v. Waldman�, 520 So.2d 87 cases, that it incorrectly applies the Diffenderfer principles under proper valuation procedure.  I also agree with the result of Hollinger and Waldman  based upon the equities in these cases.





  .   Under Diffenderfer v. Diffenderfer, 491 So.2d 265 (Fla. 1986),  the benefit was not in pay-status.  As this was a governmental defined benefit plan, there was no issue raised in Diffenderfer whether the ability of the spouse to receive the benefit currently should be considered in her need for alimony.  It does not  seem that that would have been  the Diffenderfer conclusion because,  the court in Diffenderfer could have ruled that the husband had an ability to receive the pension by his immediate retirement and it did not.�.  But that does not mean  that, while her income from the divided pension is exempt from consideration, that his income is not, as the wife in Lauro concluded.  That is an interpretation of Diffenderfer which results in a clear double-dipping of the same asset.  While it can be argued that the scrivener’s error in Westlaw, changing “her interest in his pension to his interest in his pension plan”, is significant, which I believe that it is not, the fact of the matter is that the Differenderfer court was clear over its concern that the double-dipping issue  was that the same asset could not be used to provide both alimony and equitable distribution. It was equally clear on how that could be accomplished was not fixed by any one method when it  stated later: No recitation of formula, considered in the abstract, could capture the variety of considerations necessary to do equity.... It went on to state in the same paragraph: As in calculating an award of alimony or maintenance, the court may consider any other factor necessary to do equity and justice between the parties.  Ladies and gentlemen, please stop examining words but instead look at the clear meaning of what was said.





	It may be important to examine the intent behind the Retirement Equity Act of 1984 (REA),  and other similar Acts affecting governmental plans in providing the only exception to the  “non-assignment clause” of retirement plans�.  The non-assignment clause found in all qualified, non-qualified  and governmental plans,  prevents creditors from invading these assets because retirement benefits provide a social purpose of ensuring an income  for our aged when they are no longer able to work.  So that the social purpose was met, participants of these plans  are prevented from invading these assets indirectly by preventing them from using their plan interests as collateral.  This nonassignment provision of ERISA plans was part of the original Act adopted in September of 1974.  The social purpose of ERISA to protect these benefits for the aged was expanded in 1984 in REA when Congress  mandated survivor coverage for surviving spouses at the same time that it allowed divorced spouses to become the only exception to the nonassignment clause.  This was the result of numerous congressional hearings on “deadbeat dads” who were not paying child support and alimony.  REA allows a QDRO to pay child support, alimony and even a property division,  which was designed to prevent or offset the creation of new poverty groups:  (1) Children of divorce; (2) Non-breading winning divorced spouses; and (3) The non-breading winning divorced spouse who reached retirement age.  By allowing a property division, congress showed that its concern that our families would not be indigent when they no longer could work did not stop when the parties divorce.  Hence, part of the reason for REA is to allow the court to equitably divide retirement property so that both spouses were on an equal footing and able to face old age equally.





	When a court considers the double-dipping issue in Diffenderfer, it must start from the premise that the goal setforth in Diffenderfer is to prevent one spouse from gaining favor over the other spouse from the division of the same property.  The easiest way to prevent this from occurring  is to separate out the benefit that was divided under equitable distribution and prevent it from future consideration in  alimony hearings�.  That means that neither side may use the divided portion of the asset�.  That the benefit divided be permitted passive growth is clear when the Supreme court in  Diffenderfer failed to include� what the husband could have received by retiring immediately�  This would be consistent with the double-dipping issue because, if one party can return for a second helping of the divided portion, then double-dipping results. That is just plain and clear and  is precisely what would occur when this happens. Lauro does not rule what the Amicus Curiae Brief suggests because the pension in Lauro is in payment status both immediately before and after equitable distribution. The Differderfer facts that the husband could have retired with less pension, but did not, were not present in Lauro.





	Property includes all  passive earnings.  If it does not, then the party seeking increased alimony based upon passive earnings of an asset is permitted to control the award of property made to both parties, by living beyond his or her means,  as the wife did in Waldman.  It also seems pretty clear that this should not be allowed and is not  condoned by Congressional intent.  Congress completely revamped the welfare program when it determined that too many children of welfare families were not benefiting from the payments and that too many parents had become too accustomed to the system and did little to help themselves (or their children).  It would seem equally clear that Congress had not provided division capability in  REA in order to provide a mechanism for  solving the “deadbeat dad” problem at the expense of creating the  “reckless mom” impoverishing the working dad problem. This goes against the concept of both parties facing retirement on an equal footing.  Besides, by receding from Hollinger and Waldman and allowing this practice to occur,  works to contravene the equitable distribution statute by  providing only one party equitable distribution of  the divided property.  This conclusion is supported by the U.S. Supreme Court ruling in Flemming v. Nestor, 363 U.S. 603 (1960),  reaffirmed in Hisquierto v. Hisquierto, 363 U.S. 603 (1979) .  The Court in Flemming concluded that social security benefits did not vest a property right because Congress had the ability to reduce or eliminate that benefit altogether. It reasoned that under a property right neither can occur.   When the former spouse can invade an asset already divided by capturing its passive growth, which is often nothing more than an adjustment to the property value for inflation, that divided asset is no longer a  property right of the person to whom it was awarded.  Therefore, one party is permitted ability to spend all of the awarded property where the other  is not.  





	When the asset is instead used to satisfy alimony needs, the measurement of the growth of that asset for a subsequent modification of alimony is determined not by the increase of that asset, but by the increase restricted to active appreciation. It similarly applies, if the owner of that asset liquidated the asset prematurely, income may be later imputed to determine ability to pay alimony.  If that procedure is not to apply to any such asset, it is nonetheless certain to apply to retirement assets and this is clear from Diffenderfer not only by what it ruled, but by what it did not rule.   It is important, if not essential, that any valuation method consider the passage of time and  how that passage of time affects the asset so as not to provide one party an incentive to take actions to defeat the other party’s interest in that asset.  This would hold true irrespective of whether  the asset is divided as equitable distribution or used to satisfy alimony.  Accordingly, it makes no difference whether the court considers ability to pay alimony before equitable distribution or afterwards, provided that the difference in time properly reflects what happened to the asset.    
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�  Under Hollinger, the wife received a distribution of the marital portion of the husband’s 401(k) plan.  Upon a subsequent modification of alimony hearing, the trial court used the entire 401(k) plan in fashioning the husband’s ability to pay alimony.  The appellate court reversed and remanded with directions to only use the portion of the husband’s 401(k) plan (and the earnings thereon) that was not divided as equitable distribution.   





�  Under Waldman, the wife received an offset against the husband’s pension plan.  The husband’s portion of the divided plan asset grew ten  fold as a result of passive appreciation when the wife asked the trial court to modify her alimony on account of that fact.  The court reasoned that the wife was provided a fair value in lieu of the retirement plan, and that the wife had squandered her awarded property to produce a lavish life style above her means and that awarding the increased alimony based upon a asset that was already divided under equitable distribution  in excess of the amount that she was awarded as alimony violated the intent of Diffenderfer.





�   While under the specific facts of Diffenderfer, the husband would have had to forfeit his job related income to receive the pension, the Court examined other fact patterns when discussing the issue of fairness in excluding   the same asset for both purposes of alimony and property division.  QDRO capability was new and courts were generally unaware of spousal ability to receive the benefit before the participant retired.  In fact, few plan administrators understood it and were cery resistant to provide a separate interest back then. Accordingly, it seems pretty clear that the asset should not be considered as income before the awarded-spouse actually retires.





�   A discussion of this issue is highly relevant even though marital law can divide property without Congressional consent.  Before QDRO capability was made possible by Congress under REA, division by assinment was restricted to divison when the participant retired. This was true even of simple profit sharing plans and  the pre-401(k) Thrift  plan equivalent.   Consequently, without QDRO availability, both parties always receive the retirement benefit at the same time.  That no longer applies to ERISA plans following REA, and few courts understand this.  Accordingly, the fact that one spouse can receive the pension  when the other spouse  cannot present issues that allow either spouse to control what the other spouse receives, and which (if any) spouse benefits by a QDRO  depends upon the state rules that govern the process.  As this was not even possible before REA, one should consider the Congressional intent for enacting REA on how the state rules apply.





�    The only exception is created with retirement.  When the Lauro facts are present, or when one party may receive an asset at the participant’s Normal Retirement Date (defined under the plan paying benefits)  through a separate interest, an injustice would occur if need was discounted by the pension received.  Under those limited facts, the Lauro result is meaningful. 





�   It is important to note that it is dangerous to infer the Lauro result without the presence of the Lauro facts.  Under Lauro, neither party could receive the benefit before or after the other party.  Therefore, neither gains any advantagous through payment or receipt of alimony or equitable distribution by applying  the Lauro conclusion.  This is not so under ERISA plans,  where the plan participant cannot receive the benefit without retiring, but the awarded spouse can receive it earlier  though a separate interest.  This was something vastly different about Waldman facts, where the wife was able to secure her interest in the retirement benefit earlier than the participant because she was provided an immediate offset.    Either way, when either a separate interest or an offset applies, as is quite often the case, requiring its use to satisfy an alimony need before some standard retirement age (which applies to both parties) creates rules that force the alimony recipiant to use the same asset for both purposes.  Likewise, it also creates incentive for the same spouse to defeat and reverse the penalty  by  spending  that asset as quickly as possible, as the wife in  Waldman did,  and then replace the benefit spent with increased alimony derived from the asset that was already divided.  It makes no difference whether the cutoff-date value of the divided assert  is exempt from consideration when the inflationary component of the gain can be used.   It still amounts to a double-dipping of the same asset.  It is also double-dipping if the risk component is invaded as well, because then all participant-incentive to save for retirement is destroyed because there will ne nothing left to live on when the participant is old.    If participant-saving ceases because the participant’s incentive to save for retirement is destroyed,  there will be no active or passive accruals to pay any alimony after retirement.      





�  The passive growth is the penalty that is not imposed on the earned portion by receiving that portion immediately.  Naturally, the increase in the benefit received without penalty is active growth.  The Court was aware of the husband’s ability to retire and receive $25,000 per year immediately as is indicated in its recitation of facts.  Diffenderfer at page 266.  





�  Accordingly, by  failire to include such income, both portion of the divided property share the passive earnings to the date it is distributed.  Under  Hollinger and  Waldman, both wives had the ability to save their  pension asset and enjoy appreciation on it.  Both wives enjoyed passive earnings until it was paid.  Neither husband would have enjoyed passive earnings until it was paid had the appellate court in each case ruled as the Amicus Curraie Brief on Acker  suggests.  








