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                                          re: The Anatomy of Double-Dipping





Dear Family Law Attorney:





		As we just finished the 4th DCA O’Neill oral arguments, I would like to take the time to address the exaggerated importance attached to the 1995 Robbie v. Robbie, 654 So.2d 616 (Fla.4th.DCA  1995) ruling (before we begin this month’s topic).  Robbie involves the valuation of stock of a closely held corporation that was owned by the husband’s family prior to the date he married.  Some have concluded from reading Robbie that if significant marital time is spent improving a non-marital asset that that transforms the entire appreciation of that asset into marital property.  Now while I genuinely believe that the Robbie ruling is incorrect, I do not believe that the ruling makes that precise finding, and the distinction of what I believe it does say is very significant.  Unfortunately, some of that distinction appears to have been lost in some of the 4th DCA’s later rulings.





	First, the court did not dispute that the increases of the stock itself could be passive earnings.  In addition, the Robbie Court did not rule that working for a company in which one owns stock transforms the entire appreciation of the stock into a marital asset.  The Robbie Court concentrated on one issue:  When the person who owns the stock has exercisable control to affect the direction and growth of the company (whether directly or indirectly), then the appreciation that would otherwise be non-marital property becomes marital.  This distinction has been underplayed.  If the person who works the business has no such control, then the Robbie finding on  the appreciation of the non-marital asset appears not to be determined solely by the significance of the marital effort.  Central to this distinction therefore appears to be the belief that the person who has no such control  receives a market compensation for his or her efforts which appropriately enriches the marriage for that effort, thereby making the appreciation of the stock non-marital property.  The valuation basis for the Robbie holding is what the  5th DCA enbanc ruling in Anson v. Anson, 772 So.2d 52 (2000) disputes:  That it impossible to distinguish passive from active appreciation when a stockholder has this control.  That this is so clear is revealed in the final paragraph of the Robbie ruling where the court states,  that while all of the appreciation is marital, the court is not making a determination on what portion the trial court should distribute under equitable distribution.  This makes the Robbie facts both distinguishable and unique to other fact patters in which this control does not exist.





	In addition, the First District has separated itself from the Robbie holding in Thibault v. Thibault, 632 So.2d 261 (1994).  Although on first glance the Thibault Court ruled that the appreciation of the family run business was marital property, the court went to great lengths in its ruling in order to demonstrate that the husband’s extraordinary marital efforts were solely responsible for taking the troubled “File Minders” company, which was in the red at the time that he began working it,  to a healthy prosperous company.  If the First District Court agreed with the principles set forth in Robbie, there would have been no point to the finding in order to support the ruling. Of course, the enbanc ruling of Anson totally disagrees with Robbie, as does the Second District in this year’s ruling in Mitchell v. Mitchell, 841 So.2d 564 (Fla.2nd 2003). It is long overdue for the 4th DCA to follow suit.





Important Commentary


	The reason that I find this so important to address now is that the trial courts of the Fourth District have aimed their attention at retirement plans on this issue and I truly believe that there are but an extremely narrow set of facts upon which F.S. 61.075(5)(a)(2) could apply to retirement plans.  In order to demonstrate this,  apply the Robbie conclusion to retirement plans.  If significant marital effort automatically transforms the appreciation of the non-marital asset to marital property, then there can never be non-marital appreciation of a non-marital pension asset. When the parties marry,  the accrued benefit is  non-marital property.  Significant efforts are spent improving that portion by the work it requires in order to earn the salary which determines the marital contributions.  As these marital contributions improve the non-marital portion, that causes 61.075(5)(2) to work to defeat the non-marital appreciation.  





	Supporters of Robbie would no doubt say that that is an incorrect application of Robbie to the facts because all that the aforementioned efforts do is to improve the marital portion.  But when one studies tax law and comes to understand that both portions are indistinguishable by their investments, because the trust owns all the investments and the income it throws off, and the participant only has rights to benefits under the plan, 61.075(5)(a)(2) literally applies to all retirement plans making every prior ruling incorrect.  The reason that this analysis is incorrect is not because the Robbie conclusion fails to work to produce this result.  It is incorrect because the Robbie Court interprets the statute incorrectly.  If an interpretation can be adopted that there are facts upon which 61.075(5)(a)(2) can completely defeat passive earnings, then what was the point in the Florida Legislature specifically adding 61.075(5)(b)(3) to the Florida Statutes? The whole purpose of the passive earnings component of the statute is that when the significant marital efforts can work to produce earnings in excess of  what could have been earned in the market place with little or no effort, the excess earnings are marital property, with the balance being non-marital.  The little or no effort is what could have been likely produced by turning the entire portfolio over to a broker. Soon after our case is heard, another follows  in West Palm Beach, and it is my understanding that there are about half-dozen more with this precise issue pending before the 4th DCA.  





	I read a case yesterday from the Supreme Court of West Virginia (Mayhew v. Mayhew, 519 SE 2d.188 (1999))  which was highly critical of the direction that most states have taken with respect to “the significant marital effort issue” used to defeat passive accruals on non-marital property,  and I can only say that I agree with that court and that we have somehow lost common sense on the subject.  But if we look at where things used to be in, say 1980, and recall the significance  of the  Canakaris v. Canakaris, 382 So.2d 11997 (Fla. 1980)  ruling, it is not difficult to predict that the pendulum has swung too far and that it will start to move back to the middle.  I wonder if that hasn’t already begun with the 2000 enbanc ruling of Anson and the 2003 Mitchell case; and of course, for those who know of my involvement in the Supreme Court Case of Acker v. Acker (an appeal of 821 So.2d 1088 (2002)),  I certainly hope that the supreme court firmly establishes this new direction by reversing the enbanc ruling of the Third DCA. If the ruling in Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000) is any predictor of how they will rule in Acker, then they will set this new trend, because the issues in Mallard are very similar to the double-dipping issue of Diffenderfer v. Diffenderfer, 491 So.2d 265 (Fla. 1986) .


	


	When the reader considers the merits of this commentary, please remember my prior bar journal articles where I championed women’s right to a fair share of property.  While I still will continue this cause, I just believe that we taken this issue too far,  by broadly construing F.S. §§ 61.075(5)(a)(2), and (3), at times to the point of absurdity, where there is no genuine public policy purpose behind it.  In other words, I have no problem with broadly construing F.S. §§61.08 and 61.14 for a spouse who would otherwise be left poor and dependent upon public support, but when a wife is left with almost $1 million dollars on which to exist, as in Acker, and the husband wants to retire when he can no longer work as a pilot, that he should not be forced to continue alimony in order to help his former wife preserve her $1 million of assets, at the same time that he is required to  deplete his.   If our Supreme Court were to so rule, not only has the Diffenderfer double-dipping preemption been reversed, but the Court will have greatly expanded its ruling in Pimm v. Pimm, 601 So.2d 534 (Fla. 1992),   to a normal retirement age of the spouse, thereby imposing a penalty on men who marry younger women.   To adopt such as a public policy is the most sex-discriminatory practice that I could imagine because it treats women as if they are incapable of understanding the risks that they face when they marry older men, and holds men responsible for a decision to marry that requires the consent of both.





This Month’s Topic:  The Anatomy of Double-Dipping





	Double-dipping establishes a basic standard of fairness, which is frequently asserted as the basis for an appellate review (and/or remand).  This standard is used in order to determine principles of fairness in both civil and criminal law.  It therefore merits discussion because, as a valuation issue, it is as often overlooked as error on appeal, and it is just as often cited by the appellant as the basis of error when it did not occur.





	The United States Supreme Court and other federal courts have ruled on numerous occasions that when interpreting a contract which is in dispute, the starting point for that interpretation is with the common day usage of the terms in dispute.  See Andrew G. Nelson v. United States, 755 U.S. 554 (1958); Massachusetts Port Authority v. United States, 456 F.2d 782 (US Ct Cl. 1972); National Union Fire Ins. Co. v. Carib Aviation, Inc. 759 F.2d 873 (11th Cir. 1985)   It is appropriate for the dictionary definition to assist.  See Pittway Corp v. United States. 1996 U.S. Dist Lexis 4060 (N.D. Ill 1996). Therefore, we begin with the Meriam Webster’s definition:





Main Entry: dou·ble-dip·per


Pronunciation: -'di-p&r


Function: noun


Date: circa 1974


: a person who collects both a government pension and a government salary 


- dou·ble-dip·ping /-pi[ng]/ noun





	Having defined the term, I now realize how much work we have to do because this is not double-dipping in the legal sense of the term, because each was based upon a different work period:  The earned pension and the current income.  As this definition has conservative overtones, it also demonstrates that this dictionary taints some of its terms to conform to the politics of the era. Unable to find the term in my 20-year-old “American Heritage Dictionary” I find it necessary to define it myself.  Therefore, taking the simplest approach, we defined double dipping as using the same exact source to provide the same or similar benefit twice.  When applied to an asset, double dipping uses that asset as a source to pay the same benefit twice or two  different benefits that have the same intended purpose.   Accordingly, when an asset is divided at divorce and each party was provided 50% of that asset, requiring one party to use his or her 50% share interest to finance an obligation of the other spouse which was created after the divorce is double-dipping and inherently unfair..  





	I cannot possibly over emphasize how important this concept is and how often unfair results are obtained in court by its misuse.  I was recently involved in an employment contract case in which a trial was won by employing five instances of separate double-dipping.  It was the first case in South Florida that was lost by my testimony (out of 78) and it is now up on appeal. The expert on the other side is a highly intelligent women imported from Washington DC who charges $450 per hour.  It is not that she did not understand the double-dipping arguments which she made.  The defense recipe for success was to  parade her credentials before the court and the numerous times that she testified before Congress,   add enough confusion to the mix and win based upon her superior curriculum vitae.  It worked.  





	I am not complaining that we do not share any fault for losing.  This was by far the most complicated subject matter for which I  offered testimony.  It dealt with extremely technical actuarial issues under ERISA, a very complicated merger/acquisition agreement between two substantial corporations, and the interpretation of an employment contract that was assigned to the buyer.  I recognized the defense strategy long before I testified and advised my side to plan 10 full hours for my sole testimony.  I also told my side to plan a full day to cross-examine their expert witness, a nationally prominent attorney who specializes in mergers and acquisition.  I was asked by counsel to write questions that I would be asked on direct examination and another set of questions to be used to cross-examine their witness and was paid for both sets of questions.  I prepared 250 questions for each purpose (500 in total)  My side concluded that it would not take 2 full days to ask 500 questions.  The attorneys who hired me disagreed on my time assessment but later found that they lacked sufficient time to ask even half the questions that I prepared.  The 250 questions that I prepared for cross-examination of their witness was indexed for rebuttal purposes with exact passages from the over 80 articles and treatises that she published.  But there was not nearly enough time allocated to cross-examine her either.  Add to that, defense paid their expert to sit in on my testimony, but my side refused to pay me to sit in on her rebuttal, or later return as a rebuttal witness to her testimony.  The gaping wholes left by my side’s inability  to ask all of the questions I wrote for direct were completely closed by the intense cross-examination that I received.  The attorneys who hired me thought we won when I finished that day. 





	I can only conclude that the most important reason that we lost was on account of their expert’s  superior resume,  because the judge must have understood many of the issues when he found  her testimony more credible because she had a better job and was in a better position to be correct. The judge also adopted a valuation standard to support the defense conclusion which made it impossible for any possible plaintiff to prevail with this contract (which was not the same standard argued by defense).  It’s up on appeal before the Third DCA.





	We study the issues here because the arguments used by defense are clever and present us study material of every conceivable way in which double-dipping may be utilized in a divorce, or for that matter, in trial work of any nature.





	The case involves an employment contract between the second highest paid employee of a significant corporation, and his employer.  While the employment contract had many intricate details, the issue that formed the controversy was section 5.6:  Change of Control by merger or acquisition.  The case was heard in Dade County. Both parties agreed on many of the issues.  Many of the issues that they did not agree on were not critical to a court finding.  The issue in play was whether certain benefits that this key executive received after a company was acquired by another “comparable” to those benefits that he received before the merger/acquisition.  This case was heard before a former family law judge who had just moved over into the civil law section. The outcome determined whether the employee received severance pay of over $400,000, plus costs for litigation in the $200,000 plus range.  Losing meant he had to repay bonus compensation structured in the form of promissory notes automatically satisfied at the end of the contract period, plus attorneys fees, the sum of which is at least $400,000.  Thus, more than $1 million was in play depending on the outcome of the case.  The contract waived rights to a jury trial.  





	Defense showed that the ERISA benefits were comparable by extensive use of double-dipping.  For example, the value of certain welfare benefits, which could only be paid if that executive retired, were added to certain earned retirement benefits (under the new plans of the acquiring company), which could only be earned if that person continued to work for that company,  were compared against the benefits that would have been received if the merger had not taken place and the person continued to work. While it was possible to continue to work and earn benefits, and it was also possible to retire and receive the retirement welfare benefits (which ended when the executive reaches age 65, anyway), it was not possible to do both at the exact same time, because to achieve both results involves using the same time period for both purposes, each of which could only be done to the exclusion of the other.  The Merriam Webster definition of double-dipping would have been an accurate definition if the receipt of the pension required retiring, because then the double-dipping issue is that one cannot be both retired and not retired at the exact same time.   This is  a double-dip of the time component.  It is also Double-dip # 1 of defense.





	Benefits included all of the welfare benefits of the company benefit packages that were being compared.  Welfare benefits include disability, health insurance (of the active employee as well as of the retired), company paid sick days, company paid vacation time, tuition reimbursement programs, etc.  Generally, as a rule of thumb, if the company-provided benefit does not qualify as a retirement benefit, then it is probably a welfare benefit.  Congress carefully defines both in ERISA. A post-retirement medical benefit plan, which was one of the benefits provided by the new company, is a welfare benefit.  For purpose of demonstrating comparability of  all benefits, defense assumes comparability of the welfare benefits, which includes post-retirement medical benefits (under the definition of Congress in ERISA).  It then proceeds to demonstrate comparability of retirement benefits.  It now chooses to call the post-retirement medical benefits retirement benefits even though to do so violates the ERISA definition.  The court does not understand the significance of this issue and is confused because its receipt requires retirement (and an early retirement as well). But by classifying the benefits as retirement benefits, another double dip results, because these are the exact same benefits that would have been paid to the active employee if he works instead of retires. This was established as an evidentiary fact admitted by their expert.  It is simply paid from a different funding vehicle.   As the employee receives no extra value by them and he cannot both work and be retired at the same time, counting its value because it is paid from a different funding vehicle is another double-dip.  Defense double-dip #2.





	When defense calls post-retirement medical benefits “retirement benefits” and treats them as such, it injects tremendous confusion into the analysis, because retirement benefits which are earned can never be reduced by the employer, whereas, all welfare benefits, including health benefits, are paid at the employer’s will and may be terminated for any reason.  They are not earned and they never vest.  An employee who could otherwise retire and receive retirement benefits will not forfeit what is earned and vested on account of the decision to post-pone retirement.  This is not true of welfare benefits which can be terminated by the employer at will even after that person retires and begins receiving them.  The trust that provides these benefits specifically reserves the employer right to cancel them any time in the future.  





	But when the assumption was made that the welfare benefits of the two companies were comparable, another double-dip occurs because this assumption includes the exact same benefits that would be paid from the post-retirement medical benefit plan.  In other words, the same benefit that was used in assuming comparability of the welfare benefits, is also used to demonstrate comparability of the retirement benefits.  Defense double-dip #3.





	Even with all of these double dips, defense still needed more double dipping in order to demonstrate comparability, because the benefits of the two companies are still not comparable even with defense’s  numbers.  This time it claims credit for the defined benefit plan that it did not sponsor and which was terminated from the date of the merger acquisition.    It uses the passive appreciation (another concept not properly understood by the legal profession) of the (defined benefit plan) benefit which can no longer grow with active accruals because the plan is terminated.  It claims credit for the passive appreciation of the benefit payout that occurs from the time that the plan was terminated until the date that the Pension Benefit Guaranty Corporation (PBGC) approved the liquidation of the trust.  This particular double-dip equaled twice the value of the sum of the other three.  Even more disturbing was that an amendment was attached to the merger agreement which made the company which sponsored the defined benefit plan responsible for any underfunding that results from the date of acquisition, and seller sets up a separate funding instrument to achieve this purpose. This clearly means that this benefit, and all of its appreciation (whether deemed passive or active) was paid by the company that sponsored the plan, not the acquisition company.  Defense double-dip # 4.





	A close reading of the complicated merger agreement also revealed that the buyer reflected the issues of possible underfunding by adjusting the price it paid for the seller’s stock.  Hence when it required the seller to separately fund the shortfall,   it used this issue to obtain a double-discount against the purchase price.  It was therefore galling to see the buyer’s position that it should be credited for the appreciation of the defined benefit payout (passive or active) when it failed to pay one penny towards it and, in fact, made the seller pay for it twice. This is a doubled-dip that figured into the purchase price, which was incorporated into the merger/acquisition agreement.  It was also the basis used to support the inclusion of the seller’s pension plan payment as provided by them, the buyer, in demonstrate comparability of the benefits.  





	Finally, we come to the meat of perhaps the most important double-dip of the case, a legal issue that affects whether defense can prevail.  (There are a number of other important valuation issues that should reverse the result. They fall outside the scope of the topic.)  When the plaintiff retained me back in June, 2001, I reviewed material provided which showed that the defense intended to use the exact same argument that they actually used at trial to demonstrate comparability.  It was not the only way that comparability could reasonably be interpreted under terms of the contract.  We had several others.  As the defense interpretation clearly fell outside the scope of what one would expect the employee signing the contract to understand, and as comparability was not defined anywhere in the contract, the plaintiff sought to subpoena the persons and attorneys who were engaged in the design of the contract for a deposition.  They could  shed considerable light on what was intended by the term comparability.    Defense asserted attorney client privilege in order to block the subpoena.  The shield that was asserted must also apply to them and prevent them from asserting any particular meaning to comparability. Otherwise, a double-dip of due process rights occurs, by allowing defense to use the exact same issue as both a shield and a sword.   After asserting the privilege,  defense hires someone who is the self-proclaimed leading expert in the U.S. on mergers and acquisitions, and whose scope of testimony is limited to what is meant by comparability and how it is to be interpreted under the contract,  even though that expert was not party to the drafting of that particular contract.  





	Our Supreme Court recognized the merits of this double-dip of rights in a ruling it furnished back in  1964.  See Stockham v Stockham, 168 So.2d 320 (Fla. 1964).  The Second District ruled in Affiliated of Fla., Inc., v. U-Need Sundries, Inc., 397 So.2d 764 (1981),  that the privilege of Stockham does not apply to attorney client privilege because there is a public policy interest behind such privilege.  





	First of all,  no such public policy exists when discovery can be limited to this precise issue and a court can supervise that process.  Second, no argument has been made that defense loses its right to defend, as appears to be the outcome of the Stockham line of cases.  The plaintiff only sought to limit the affirmative defenses with respect to this sole issue.  They certainly could have that expert rebut my testimony on the basis of my calculations.  But defense needed to use this expert in an affirmative role, by demonstrating what is meant by the contract, and hope that her interpretation would be believed on account of  her impressive credentials.  As the court chose to accept the calculations of defense on the basis of her interpretation of the contract, and further stated in the ruling that she offered more credible testimony based solely on her superior resume, and therefore was in a better position to know, the defense’s position of what the contract meant was won on the sole basis of this person’s testimony, thereby making the outcome central to shield. 





	The Florida Supreme Court may have opened the door with respect to this issue in a 2000 ruling.  It found that the client privilege could not be assigned in KMPG Peat Marwick v. National Union Fire Insurance Company, 765 So.2d 36 (Fla. 2000).  This may be  an issue in our case because the company, which was a party to the intent of the contract, was not the same company who asserted the privilege.  Even without this latest supreme court ruling, the sword and shield argument is still applicable, because its application can be traced to the one seeking relief.  The plaintiff was not on any fishing expedition in the discovery over which the defendant had every right to assert privilege (which was at the heart of the Second District ruling).  His right to this information is established by extensive case law that has determined when a contract contains unclear language that the parties to the contract may introduce parole evidence as to its meaning.   Here the privilege likely affects the outcome and when the record shows that it led to the result, it is central to the double-dipping of rights. 





Double-dipping of other tried cases





	In Porter v. State of Florida, 579 So.2d 1991 (Fla.1stDCA 1991), and a long line of similar cases, the First District ruled that the trial court violated the sentencing guidelines by counting the violation of the probation itself along with the offense which gave rise to the violation.  In The Citizens of The State Of Florida v. Hawkins, et. al., Respondents In re: Petition of Holliday Lake Water System, 364 So.2d 723 (Fla. 1978), the Supreme Court of Florida reversed a rate hike on grounds that the procedure used to demonstrate a need for increased revenues adds back the accumulated depreciation of CIAC into the rate base calculation,  the result of which is a windfall to the utility, which earns a return on CIAC property that it does not own, at the same time that it requires the customer pay for this in the form of a rate hike.  In Hikes v MacNamara Pontiac, Inc., 510 So.2d 1987 (1987), the Fifth District reverses and remands the trial court ruling with respect to the setoff against the jury award.  The court notes that while it agrees with the methodology and reasons for the setoff, it disagree on the amount.  It explains that the trade-in value of $11,400 that was deducted from the damages already includes the $7,000 amount of finance.  Thus, when the court separately deducts the $7,000 from the award, the result was double-dipping (of the $7,000 amount).  In Gwen v. Gwen, 575 So.2d 1342 (Fla.4th.DCA 1991), the calculation of income for purposes of alimony and child support  double-dipped on a Medicare liability problem.   It did so by using the liability  once to decrease the value of a medical practice (for purposes of equitable distribution) at the same time that it was used to decrease the income amount from the practice. In Akers v. Akers, 582 So.2d 1212 (Fla.1stDCA 1991),  the court notes that while the appelle claims a double dip which it fails to show, it at the same time overlooks a different double-dip which it fails to raise as an issue.   





	The Akers case demonstrates that both a trial court and both parties to a divorce can fail to recognize double-dipping.  Now we consider the reverse, when one of the two parties to the divorce  is correct about double-dipping, but fails to crystallize the exact nature of the double-dip and both the trial and appellate courts err and fail to understand it.  Consider the case of Mallard v. Mallard, 750 So.2d 42 (Fla.2ndDCA 1999).  The husband argues that by paying for a savings component as alimony, the court double-dips against the same income, first by that income divided as property during the marriage, and then by using the same income to support higher alimony payments.  He is correct, however, not for this precise reason.  The income saved is not the same income used to finance the alimony because the saved income was earned during the marriage and the income used to finance the alimony is income earned after the marriage ends.  





	Before the exact nature of the double-dip can be established, we need to visit a couple of concepts that we take for granted:  First, there is but one pot of money to pay for alimony, and it hasn’t changed because the parties divorce.  Second, it is far more costly to maintain two households than it is to maintain one.  Third, that extra cost is a far greater percentage of the total pot of income than what almost all marriages save.  This third result also requires a drastic cutback in lifestyle for both parties after the divorce.  The result then eliminates that savings component altogether because it is used to finance the basic needs of the wife before both lifestyles are cutback.  To then use it to pay for the wife’s increased needs,  forces the husband to cutback his lifestyle even further, or use his divided share of the savings account to pay for it.  





	The above analysis is what applies equally to the problem of imputing the 401(k) contribution back into the spouse’s ability to pay alimony.  That spouse more than divides the property which was accumulated during the marriage, he or she (but almost always he) is robbed of any future savings and therefore can never retire.  As the spouse may have saved for retirement before the marriage began, it is difficult to understand how “the concept of divorce” applies to this spouse.  Of course there is a genuine public interest that the obligated spouse is responsible to pay for the needs of the other spouse and not the public.    I do not question that.  The issue here is that the obligated spouse is asked to finance certain comforts established during the marriage which exceeds the basic needs of a dignified existence (for his spouse) at the same time that it requires him to forgo a dignified existence following retirement.  This does more than expose the obligated spouse to an undignified retirement.  It ensures that there will be no income at retirement to pay alimony to the dependent spouse.  This is the insanity.


	It is therefore long overdue that our appellate courts revisit this issue and adjust the marital standards discussed in Canakaris to address issues of comfort established during the marriage.  The comforts should be addressed without imputing back the contribution.  It is not inconsistent to allow the obligated spouse to save money in a 401(k) plan when Mallard prevents the other spouse from doing the same for two very important reasons:  (1) The accumulation of benefits earned after the marriage ends will enable the dependant  spouse to share in that income when the obligated spouse retires irrespective of the outcome in Acker;  (2) The Second and First DCA’s use income after the marriage ends to divide property rights (by identifying a savings alimony component).  This is a much more certain violation of F.S. 61.075(5)(b)(6) (“the cutoff rule”) than what was suggested by the  Boyett v. Boyett,   facts.  Under Boyett, the salary earned after the marriage ends is only incidental to what was earned as benefits during the marriage.  Under the concept of savings alimony, it is the actual salary earned after the marriage that is divided as property.   Thank God our supreme court recognized the problems with doing this and reversed it.





	We conclude this month’s topic, the Anatomy of Double Dipping,  with an issue that I raised in a Memorandum of Law that I wrote for a Family Law Attorney in Melborne (which obtained a successful result).  The issue had to do ostensibly with whether contract law defeats the double-dipping concern of Diffenderfer, and I was able to make argument that it did based upon a much later Supreme Court ruling.  (See Abernethy v. Fishkin, 699 So.2d 235 (Fla. 1997)).  But I was also able to show that Double-dipping was  nullified as an issue when one party agrees to take only one-fourth of the marital assets in exchange for non-modifiable alimony because one cannot double-dip against an asset that was not awarded.  Now of course, if the wife received one-fourth of the assets by an offset which was improperly undervalued, but that it was represented in the agreement as 50% division, then the shortfall is ignored and double dipping applies.  The only recourse for that spouse would be to sue the attorney for malpractice.  Even under these limited circumstances, the courts will never apply a double-dipping shield when the spouse suffers unimaginable peril and is unable to support herself.  





	One must not forget that alimony serves a social purpose rooted in public policy.  The unfairness argument of Diffenderfer is to apply so that the same income is not used twice for the same purpose.  When that income builds retirement assets, the division of the assets should be final so as to preclude its use for payment of alimony.  This is essentially what the supreme court had to deal with in Mallard when much of the same income used to build a savings account divided as marital property is now used to pay alimony.  But when a spouse knowingly agrees to  a 25% split of marital assets, as evidenced in the marital settlement agreement of the Melborne case, it is ludicrous to suggest that double-dipping applies to the 50% portion which was not divided as property. Had that been the substance of our argument before the Supreme Court in Acker, I would far less confidant of our chances to reverse the enbanc ruling of the Third District.





	As always, a great deal of time went into the preparation of this newsletter (perhaps two full days).  Your comments are the only way that I know that it is being read and appreciated.  You need not agree with what I write.  That is unimportant.  Your time and appreciation is all that matters. 


Jerry Reiss	
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