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                                                               re: 61.08 and 61.14 Defense





Dear Family Law Attorney:





	This is a continuation of a topic which began in Vol. 1 No. 6.  (If you need that issue to better understand the terms and concepts used herein, then email me and I will eventually get it to you.)  The basic issues and case law that define both need and ability to pay alimony are setforth in that issue.  It was written well before the Third DCA changed our perception how the Diffenderfer double-dipping protection applies to alimony.  The Acker Supreme Court has before it a number of issues affecting this topic under study.  Their opinion is expected by late winter or early spring,  2004. 





	(1) Will seventeen years of the Diffenderfer legacy end with the Third DCA ruling?  


	


One of the issues decided by Diffenderfer v. Diffenderfer, 465 So.2d 520 (Fla. 1986) is that the income that the marital portion of property  produces may either be used to satisfy alimony obligations, or be divided as a property distribution, but not as both. (While the specific ruling only dealt with pension plans, I am one of the many who believe that the double-dipping preemption equally applies to all marital property.) Think how absurd the result would be if this ruling were to be reversed.  The income that we save for retirement may be used for two purposes at the same time.  The spouse who did not accrue the benefit may obtain two helping against it, one for property, and a second one for alimony.  The participant retains one-fourth of the property while the spouse receives three-fourths (under two separate and distinct methods of division).





	(2)  Will the Pimm standard be expanded so that an obligated spouse must wait until age 65 of the other spouse? 





Under Current law, Pimm v. Pimm, 601 So.2d 534  (Fla. 1992) prevents a voluntary retirement before age 65. Should this be expanded, it will have a tremendous impact on men who marry woman much younger than them and it may result in requiring men to work until their death.  The expanded standard has been adopted by the Third DCA when it failed to require the wife to use her million dollars of assets in meeting her needs. It is also worth noting, and it was argued in our brief before the supreme court, that the court relied upon the testimony of the wife’s expert who provided the court with erroneous testimony (as a matter of law) regarding the inability of the wife obtaining a pre-59½ distributation without a penalty tax.  This penalty only applies to pre-retirement distributions.  It does not apply to a person who withdraws a level monthly amount against it. or to payments made under an annuity (See 26 USC § 72(t)(2)(A)(iv)). [I was not involved in Acker before the supreme court level.]  Then,  most of the liquid assets were not retirement assets.  Recalling from previous newsletters, the husband purchased the wife’s interest in his defined benefit plan with other marital assets.  Accordingly, she could have supported herself without the immediate need to tap into the 401(k) money, which was a smaller percentage of the marital assets anyway, thereby making the issue of whether the 59½ applies irrelevant.  Concluding, if the supreme court affirms the trial court ruling, it greatly expands the Pimm ruling to a retirement age of the alimony recipient, not the payor.





	(3) Finally, will liberal case law favoring women be expanded further to require the obligated husband to deplete his assets so that the wife need not deplete hers?  





The husband must dig into his monthly retirement benefit to pay the alimony which, while it may be called income, it  is only income in the context that it is taxable.  In the marital context, most the pension is principal. Thus, requiring its use requires its depletion at the same time.  Thus, the Third DCA enbanc ruling in Acker v. Acker, 821 So.2d 1088 (Fla.3rdDCA 2002) answered yes to all three questions above.  God Bless the Supreme Court of the State of Florida and let us hope that it saves this great state of ours.  





Issues That Pertain to Defending an Award and an Increase





Defending under 61.14





	The amount of alimony payment has to be one of the most important issues affecting family law.  Unfortunately, it, like so many issues involving valuation principles, is arrived at after incorrectly applying the statutes and the governing case law.  When the intent is to demonstrate need for its receipt, too often the standard of need adopted during the marriage is viewed as an entitlement to a specific amount of income.  Instead, an examination should be undertaken in order to determine how those needs have changed through time.  





	In one case that I defended, the CPA (who was regarded as the icon of the area where I testified)  used the income needed when the parties divorced in order to determine the projected level of income required at the time of modification. This was accomplished by increasing the income requirements at the earlier date by the force of inflation.  The government published Consumer Price Index (CPI) was used for this purpose.  This greatly overstated the former wife’s needs because the earlier requirements included a much larger residence which was then needed to support the three children of the marriage, who have since grown and moved away.  The former wife sold the residence in the interim and moved into one that required a much lower mortgage payment, and which was much less costly to maintain.  The error was compounded because those needs also included her share of the child support obligation which she no longer had to worry about with the children grown.  That this was so clear was shown by the fact that her entertainment expenses had shifted from 5%, when the parties divorced, to 30%, at the time that she sought modification 20 years later.  As the amount of time and money we spend on leisure is perhaps the most important distinguishing criteria that economist use to measure how well we as a people are living, it furnished undeniable proof that her increased needs were self-generated and were not exhibited by any standards set by the marriage. 





	What her expert  did with this methodology was to demonstrate a much larger problem that too often goes unchallenged.  Alimony, as an entitlement rooted in public policy,  is a conditional right.(but too often is treated as an absolute right).   To establish the right to receive alimony, the conditions necessary for its receipt must be met.  When the CPA indexed the income that the former wife received when the parties divorced with inflation, he treated that income as a property right. The statute would permit him to index each component of need with inflation, but the resulting amount must be compared to and cannot exceed the current level of need.  This approach ensures that need is properly considered in the equation at the same time that it is limited to the standard set by the marriage (See Szuri v. Szuri, 759 So.2d 709 (Fla.3rdDCA 2000)..  





	Needs of course can change as we get older.  It is not suggested here that this procedure is to apply to every single item listed as need.  But broad categories such as entertainment  and required overhead expenses can be determined. as well as some of the more personal expenditures (such as clothing, cosmetics, etc.).  Care must be exercised to make certain that health care costs are treated separately, first noting that such costs have historically increased over the last 20 years from anywhere between eleven  and seventeen percent,   per year.  This is a number widely reported by health actuaries and you will not find this number reported in the usual references,   because the CPI result that the government statistics report heavily relies upon how often medical services are utilized.  If a good portion of the population is unable to afford health care, which it is, this will keep down the average cost per individual.  That does not in any way relate to the actual needs of any one individual for health care services.





Defending under 61.08





	In another case, the client came to me two years after he entered into a settlement agreement.  He had been referred to me by his sister who apparently utilized my services a half-dozen years earlier.  The reason that he came to me was because the retirement plan issue had been bifurcated at the time of the divorce and the wife was now asking for her share.  Believing that the agreement on  the amount of alimony was unfair, he was determined to protect himself on the bifurcated property issue.





	Upon advice of his counsel, he agreed to pay his wife 50% of his eligible income in the form of alimony.  This was after she received a 50% division of the marital property.  I telephoned his attorney to advise her that I had retained and for what purpose.  As the client wished aggressive representation on the bifurcated retirement issue, I needed to discuss this with her to determine if she would provide that representation.  For this reason, I also discussed the client’s unhappiness about the amount of alimony he was required to pay as setforth in the agreement.  His attorney defended the matter to me and questioned me if I agreed that the wife deserved 50% of his income after the parties were married 25 years.  I wondered after the talk,  as he did prior to engaging me,  where his attorney’s loyalties lied.  The wife was not disabled, and while I would generally agree that longer marriages potentially face higher alimony awards, I am not of the opinion that a 50% award is always justified (when supported by need) for a 25 year marriage.  I stenuously fought for this amount (and succeeded) in a Jacksonville case in 1999.  But in that case, the marriage lasted 40 years. She was also disabled.  But, let it suffice to say that a 50 % award was the maximum of what a court might award if  the south Florida case went to trial.  A court award of this amount could have been appealed and reversed.  Given all this, I failed to see what he gained by not trying the issue.  





	Fundamentally I agreed with his attorney that longer marriages are more likely to divide future income evenly.  However,  I disagreed with her that  the marital standard that the wife never worked controlled.   With two incomes from two jobs, this husband barely had enough to support the one household while married.  Thus,  the marital standard that this wife seldom worked had to be discounted for  other case law that requires reducing the marital standards for both parties when that same income barely sufficient to support one household must support two.  (See  Gentile v. Gentile, 565 So.2d 820 (Fla.4thDCA 1990)).  Yet, that is not what happened when his income was split in two and no income was imputed to her for the kind of work that she could likely get.  While we were successful and made him happy over the split of retirement plan assets, the alimony issue is not a done deal.  The agreement contains language that allows the amount to be revisited when certain conditions are met.  Therefore, alimony can be revisted upon satisfying these conditions without hurdling the heavy burden imposed by Pimm.





Other Issues Accompanying Defense Work





	In a current case of mine, the husband agreed 8 years ago to pay his wife alimony when she earned more than he and the assets were divided evenly at that time.  What advice are these people receiving from their attorneys?





	An analysis of risk is fundamental to any alimony settlement because one must not only weigh the risk that trial court could award more (or less), it must also weigh the higher burden that must be met to revisit the issue under a settlement agreement as compared with a court award of the same amount of support.  Risk also deals with the the greater ability to pay alimony while working, and oftentimes, no (or a lesser) ability to pay alimony after retirement.  An analysis of risk may be warranted when a modification of alimony or a decision to retire is contemplated, especially  when that decision affects the amount of property each receives from a marital settlement agreement.  When it does, which is often, it is the result that the agreement contained certain defects not understood by the attorneys who drafted them.





	My role in this case will be initially to help him deal with evaluating certain risks.  The written agreement  permits that alimony be revisited when he chooses to retire at a later age.  (Contrary to the beliefs of many, a contract that specifically provides that alimony be revisited when certain events occur does not have to satisfy a Pimm’s “substantial change in circumstances”  standard.  While I cannot say with certainty how the Supreme Court will rule in Acker, when the wife’s attorney raised as argument the Pimm standard, each and every one of the seven justices concurred that Pimm had nothing to do with this issue because, what the contract does, in effect,  is to extend the date that F.S. 61.08 may be revisited)  Accordingly, this client controls when the alimony issue may be revisited when his specific contract requires an actual retirement and a minimum age (earlier than 65) is reached.  





	Normally such control is defeated by the inability to retire earlier than 65 (under Pimm) and use of the lower income that accompanies retirement.  But, whereas here, alimony is a small percentage of the retirement pay for which she received half, her alimony needs will disappear with an actual retirement.  Furthermore, his ability to destroy the pension property value was recognized at the time of the agreement,  but was dealt with incorrectly.  Her rights to prevent its destruction commence only after he actually retires, by preventing him from returning to work without requiring him to pay her share out of his wages.  This failure gives him control to determine what she receives in the form of  retirement property.  Accordingly, he controls both issues with this defective agreement.





	If the goal were to help him decide how to harm his wife, my services wouldn’t be needed.  All he has to do is continue to work until the subsidy completely disappears.  But there are larger issues involved.  On the one hand, the income that the job pays him is reduced by the very high percentage of replacement income that he could receive by retiring.  Accordingly, by continuing to work, he receives the difference between what he earns at the job and what he could receive as retirement pay, less what he pays his former wife in alimony.  He could petition the court for a decrease in the alimony payment, but the former wife who earns more than he did when the parties divorced may actually earn less today.  She may earn less because of a voluntary retirement. Now shouldn’t a corollary to Pimm work to prevent the spouse from creating need by a voluntary retirement before age 65.  If not, why not?  But he has more to worry about than just this issue.   While he decreases her interest in his property by continuing to work, he also likely decreases his interest in his property because the higher monthly payments that he will receive do not replace the value that the pension losses by not retiring.  My initial task will be to quantify each risk so that he has enough information on how to proceed.





	In fact, that is the job often done when assisting the spouse who may be obligated to pay alimony at the divorce:  deciding whether the risk of going to trial outweighs the certainty of settlement.  In one case where the division of a federal pension was in play, I also did some work in risk analysis.  The client who was only married a little over 12 years fell into the gray area  of the tied permanent alimony cases in Fort Lauderdale.  He had a fairly significant chance of winning the issue at trial.  But he also had a very significant chance of losing at trial.  While he was working and earning his $135,000 salary, he could easily afford to pay her alimony, but only while working.  His meager FERS pension was divided in half at divorce and he needed to accrue additional monthly  benefits afterwards in order to be able to afford to retire.  Accordingly, we took a look at a compromise solution that gave the wife alimony for a fixed term of years and ended before he would retire. The wife had to give serious consideration to his offer because the risks he faced cut both ways.  She faced the risk that if she  failed to win permanent alimony, no rehabilative plan would last that long.  She had a risk to weigh  by not settling.   	





Alimony and the Settlement Agreement





	When structuring the agreement, it is important that the term and the amount of alimony specified be made non-modifiable.  The non-modifiability must relate back to the alimony specifically.  A general provision which makes the entire agreement non-modifiable will not work to make the alimony portion non-modifiable.  It is made non-modifiable either by specifically labeling the alimony as such, as well as the term (See Sassnet v. Sassnet, 683 So.2d 177 (Fla.2ndDCA 1996); Turner v. Turner, 383 So.2d 700 (Fla4thDCA 1980); Bassett v. Bassett, 464 So.2d 1203 (Fla.3rdDCA 1985)), or by calling the alimony lump-sum, and adding provisions that the lump-sum amount will be paid in a fixed number of payments, defining both the number and amount of each payments.   If the later approach is used, the alimony cannot terminate at death or remarriage.  Only periodic alimony acts that way.  Calling alimony lump-sum alimony will not make it non-modifiable if it is the functional equivalent of permanent periodic alimony.  ( See Filipov v. Filipov, 717 So.2d 1082 (Fla.4thDCA 1996); Vargas v. Vargas, 654 So.2d 963 (Fla.5thDCA 1995); and Newsome v. Newsome, 465 So.2d 520 (Fla.1stDCA 1984)).  This  would defeat the intended purpose of the agreement.  





	Also remember that an agreement to revisit alimony on a specific event will not require a showing of change of circumstances, only that the specific event occurs.  It also does not mean that the determination of alimony begins from principles of fresh start (unless the contract so provides).  But it at least gets the party for whom the protection was inserted in the contract in the front door.  





	The reason that the alimony basis cannot use a fresh start is because the parties contracted to revisit the issue under 61.08.  Whatever changes have been made to the income (imputed or deducted) continue to apply unless the reason that the date was selected contemplates a change to the imputed or deducted amount.  Otherwise, only the amount which may be used as income can be revisited.  To be able to revisit alimony from a fresh start basis, the substantial change in circumstances would need to be shown, unless the contract specifically allows a fresh start basis be used when the date is reached.





	As always, a great deal of time went into the preparation of this newsletter. Your comments are the only way that I know that it is being read and appreciated.  You need not agree with what I write.  That is unimportant.  Your time and appreciation is all that matters. 





Jerry Reiss	
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