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Dear Family Law Attorney:

 

 

The wife is awarded 50% of the benefits earned between March 1, 1993 (the date of marriage) and October 17, 2007 (the date of filing)  of the Husband’s Savings Plan?  

If this had been a defined benefit plan the wife could at least employ an expert to divide the benfit with a service fraction even though active effort may have been present and that methodology may understate the true marital portion.  But when it comes to a defined contribution plan the wife is left hanging with a real problem that could prove to be a big malpractice concern someday for the attorney who represented her when the agreement was reached.  I was surprised this month to learn that two of my referrals in Orlando were not discussing this with me.  One called me up and asked me how to determine the marital portion of benefit believing that there was some easy way to do it as with a service fraction default option that could be used for a defined benefit plan.  The other asked incrediously isn’t the marital portion the difference between the account balance at the date of marriage and the account balance at the date of filing?
 No I answered simply.  The attorney who asked me to calculate the marital portion soon learned just how much litigation would be involved in securing the information to do the calculation and just what was involved afterwards.  Ten minutes ago I just received a call from someone living in Tampa who needs a QDRO entered with a 401(k) plan with this exact same problem.  The divorce was in Miami six years ago. I now remain convinced that this is the number one malpractice concern of defined contribution plans (even though most do not think there is one) so it might be a good idea to give this newsletter your undivided attention.

In O’Neil v. O’Neil, 868 So.2d 3 (Fla. 4th DCA, 2004)), the difference was huge, over $100,000 when the account balance at the date of filing was a tad over $300,000 and the participant only averaged 9.3% on assets when the marketplace did much better.  People are doing all kinds of things to deal with this issue and all of them are wrong.  Low community standards will not protect the lawyer because how can any competent attorney expect to claim that he/she didn’t know that non-marital assets enjoy passive increases.  Nor will employing the method of tracing protect that lawyer either because retirement assets are exempt from issues of gifting when they are housed in a retirement trust.  This is a problem for the drafter because there is no issue that the participant failed his/her burden.  The award divides the marital portion and defines it. As such it is an enormous problem for the drafter because that person does not have the information to do it correctly thereby accepting exposure for doing it incorrectly.   

When an attorney later accepts responsibility for entering the QDRO that attorney then shares the liability that the marital portion is incorrect with the drafter.  Doing this correctly is very technical and very tedious and usualy involves a full day to do.  Thus this was not an insignificant overlooked item that could be bifurcated from the divorce process.  It will likely lead to excessive delay and will likely contribute to the fast growing problem that the participant withdraws the money before a QDRO is entered when the intended division often becomes totally unenforceable.  A paragraph in your retainer agreement that you or the firm does not draft QDRO’s will not provide you or your firm an ounce of protection for this problem because the liability stems from not doing a timely valuation and has absolutely nothing to do with the drafting.  I have been warning my readers for years that most of the QDRO malpractice liability begins either when no valuation was done before the QDRO was drafted or the person performing the valuation did not follow the law or was not qualified to do it.

 But even to employ the erroneous method of tracing the wife would have to do discovery post-judgment and likely deal with a hearing to enforce the QDRO, simply because the attorney didn’t do what he/she was supposed to do during the divorce process.  Then with some plans not all the benefits can be divided by a QDRO.  By bifurcating determining the marital portion and not dealing with it before the divorce, not only can there be legal problems acquiring the needed information to complete the QDRO after the divorce, the remedies are severely curtailed for doing a proper division because there are no other assets left.

Use of a service fraction employs an assumption of uniformity, which is an outrageous assumption for any defined contribution plan.  For a savings plan with discretionary contributions that means that all contributions are equal even though they can vary so much that none were made during the non-marital period as can easily happen with elective contributions (ESOPS, Profit Sharing Plans, 401(k) Plans (and their match), savings plans, and Thrift Plans).  While defined contribution pension plans are very similar to defined benefit pension plans in several respects, thereby allowing use of an assumption of uniformity on contributions, the earnings on  those contributions in defined contribution pension plans nevertheless are very different from the earnings on defined benefit plan accruals.  Defined benefit plan earnings are constant and part of the internal benefit structure and the only things that disturbs the uniformity assumption is higher salary.  Even that will not defeat the uniformity assumption if one views the final benefit as built on a foundation of efforts.  Yet the earnings on defined contribution plans can be negative and positive and the accumulated effect can be all over the place.

Actual earnings on any defined contribution plan are paid based on the amount of contribution against the timing of that contribution, why then doesn’t the measurement of those actual eanings do just that.  In other words it’s not that I employed a theory to measure earnings when I discussed the topic in my 2007 Florida Bar Journal article.  Actual earnings are based on those factors.  Why then use any other methdology to determine the amount of earnings.  This is the reason why the dollar weighted method discussed in that article must be used.  Any other method can result in great variation, depending on all of the variables in play.  It could result in an overstatement of 300% of the actual marital portion or an understatement of the same magnitude.  Would someone who owns shares in a mutual fund accept any earnings statement that does not reflect actual earnings.  The reason why other methods have become so acceptable in family law applications is the courts have expressed erroneous beliefs that earnings cannot be accurately separated when funds are commingled.  This was the operating belief in Robbie v. Robbie, 646 So.2d 616 (Fla 4th DCA, 1995) for the court’s conclusion that a judge may deal with it under its ability to award an unequal distribution before it reversed itself in O’Neil.  I would suggest that CPA’s are responsible for the mindset because I haven’t run across many that know how to do the calculation of earnings with the dollar weighted method (used by all financial institutions, including funds, banks, brokerage companies and insurance companies.) 

Tracing as a method should never be used except when issues of interspousal gifting are raised.  That should involve either retitling the account or when non-marital funds are deposited to a joint account.  Believing the same nonsense that the Robbie Court believed other courts have applied the Robbie rationale to rule that an interspousal gift occurs with normal commingling in a non-marital account. This is based upon the erroneous belief that no one can calculate the amount of non-marital assets when marital funds were commingled with non-marital funds inside a non-marital account.  Steiner v. Steiner, 746 So.2d 1149 (Fla. 2nd DCA, 1999).  To be clear, it is presumptive gifting when non-marital assets are placed in a joint account because that gives the other spouse equal access to those funds when that happens.  When that access has been shown not to exist then the rulings made exceptions,  holding that there was no donative intent.  Crouch v. Crouch, 898 So.2d 177 (Fla. 5th DCA, 2005).   It is luicrous to suggest that the person who deposited marital funds to a separate account that he or she controls does so to give the non-marital assets to the other spouse (who controls none of it.)  Accordingly,  it should make absolutely no difference whether the method is applied to calculate the earnings of a non-marital account balance of a defined contribution plan or a non-retirement cash account in order to determine a marital portion, unless of course, it raises issues of interspousal gifting.  Only under issues of transmutation under interspousal gifting should tracing be used over the dollar weighted method but the reason has absolutely nothing to do with accuracy.  When you employ tracing it is one of the methods by which intent is demonstrated to overcome an interspousal gift and it is a minimum threshold for demonstrating that transmutaion has not occurred.  

If you would like to discuss this or join in the conversation about this or any issue raised here I am opening a discussion featuring this newsletter at Florida Family Law Professionals and Family Law Professionals at LinkedIn in a few days.

Yours truly,
Jerry Reiss
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�  A local company interpreted a 401(k) QDRO with this exact language as the frozen difference of account balances on the two dates.
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