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              Re:  Determining Non-Marital Portion of Retirement Plans II

Dear Family Law Attorney:

My February, 2007 and February, 2009 Florida Bar Journal articles discussed how to impact and distinguish active from passive appreciation on the non-marital portion of a number of different properties, including retirement plans.  The first article dealt with closely held businesses, stock funds, and real estate and it contained several examples, while the most recent one dealing with retirement plans had not one.  The two articles were originally written as a two-part single article.  And the content in the second article had to change somewhat so that it could stand on its own.  This consumed needed space where a few examples could show how the concepts applied.  The article was originally written two years after the February, 2001 Boyett article appeared and our appellate courts ruled on many of the issues addressed by the second article.  I was pleased to see that the courts began to move in the right direction on disability retirement issues, but it got there with faulty reasoning.  This faulty reasoning will have a tremendous impact with certain fact-based settings not addressed by the rulings.

Retirement plans are complex and the courts have the greatest difficulty in applying complex family law principles to these plans and often arrive at erroneous conclusions.  The last issue addressed by my February, 2009 article deals with DROP.  I wish to expand upon it here because what was written generated a fair amount of interest.  Below first is what was written:

The Drop Plan


”DROP refers to the deferred retirement option program. This plan allows the employee to work when he or she could retire without penalty for early retirement and not forfeit retirement benefits that would be paid only with an actual retirement. DROP can be viewed as nothing more than an extra paycheck for working the DROP years. Electing this option requires actual retirement at the end of the DROP period; however, the employee receives no additional retirement benefits than he or she would have otherwise received had he or she retired on the date DROP was elected. The government sponsoring DROP portrays it as an additional incentive to retire, but that only masks the real intent behind it — to discourage retirement by giving employees a substantial pay increase for working the DROP years, and it does so without voter approval. The substantial pay increase is the receipt of retirement benefits that were forfeited in the basic retirement plan when an employee continues to work. Simultaneous receipt of benefits with W-2 pay is defined in the case law as double dipping.

Recent decisions relating to DROP benefits14 fail to consider that DROP is a separate plan that has received qualified plan status by the IRS. Not only is DROP a separate plan, but it works as a completely different plan and unrelated to the basic plan to provide a monthly pension. Retirement plans require an actual retirement for benefit eligibility. This plan requires working the DROP years for benefit eligibility. While the payments are the same irrespective of whether the person retired, the payments are not functionally equivalent, as some rulings have held. As with any retirement plan and as with the original plan before DROP was added, no payment is made for any month that the employee works and the payment that the employee would have received is lost. Therefore, the payment before DROP was added is zero. This is not the equivalent of the DROP payment. Furthermore, as the DROP payment accrues for each month worked and is vested on death or disability, if anything, DROP functions as a defined contribution plan with the amount of the contribution being the monthly DROP benefit. The accrual under the DROP defined contribution plan is made only if the person works in a given month and the amount accrued is equal to the number of months worked.”
14 Russell v. Russell, 922 So. 1097 (Fla. 4th D.C.A. 2006); Pullo v. Pullo, 926 So. 2d 448 (Fla.1stD.C.A.,2007).

While the logic used above to show that DROP payments are marital property only when the DROP payments are made before the cutoff date is flawlessly logical, it nonetheless intuitively competes with common sense principles that tell a different story.  I completely understand this conflict and wish to clarify the apparent conflict for the reader. The reason why there appears to be a conflict between the logic I used and common sense principles relate back to the faulty logic that the Boyett Supreme Court used in arriving at its ruling and points out that the Boyett ruling
 is probably incorrect.  I have always maintained that the Bright line Theory makes absolutely no sense when it is used to measure marital earnings.  My entire 2001 two-part article showed why and just how wrong our Supreme Court ruling is. Therefore, the conflict between your intuitive logic and applying this Bright line concept to DROP points out one more obvious result why our Supreme Court made an error.  That does not justify a failure to follow it to the letter because our Supreme Court rulings are law even when they make no sense.  

There are a great many other obvious flaws of Boyett.   Pulo fundamentally repudiated the Bright Line Theory that our Supreme Court used in making the Boyett ruling.  It did so when it rejected the argument that the there is a one-to-one correspondence between the loss of the monthly benefits that could have been received by an actual retirement when the participant continues to work and is paid the higher accruals for that work when he retires instead of the monthly payments that could be received by an actual retirement.  Because of this result under the Boyett ruling, the DROP payments merely replace the non-marital higher accruals under Boyett.  The First DCA Pulo ruling addressed this obvious result by pointing out that Mr. Pullo was essentially retired under the plan because DROP requires an irrevocable election to retire at the end of the DROP period.  The Pulo reasoning is absolute nonsense.  A person is not yet retired when he continues to work and receive w-2 pay for that work even if he did make an irrevocable election to retire at some later date.  Before the Florida legislature adopted the DROP program in 1998, if the participant continued to work past the 1998-DROP eligibility date he or she forfeited the retirement pay that could have been received by retiring.  As that resulted in an effective reduction in pay of at least 50% before DROP was added, if Pullo is correct why then didn’t the First DCA go further and claim that half the w-2 pay made during the DROP years was enhanced retired benefits and include that in the marital estate?  

I’m sorry.  If Boyett is correct, Pullo is incorrect and the Second DCA, which has yet to rule on this point should correct this. This would force conflict between the Second DCA and the First DCA on this issue and once and for all make the Florida Supreme Court address all of the conflicts it created with the ruling it made in Boyett.  

Sadly, the DROP conflict is but the minor issue even though it is a matter of great importance to the parties who face it.  The primary conflict is over the measurement of the amount of monthly benefit under Boyett.  Our Boyett Supreme Court ruling made it clear that monthly service accruals could not be enhanced with the higher salary earned after the cutoff date. Our Supreme Court made this ruling based on F.S. 61.075(5)(b)(6), the “cutoff date” used for measuring marital earnings.  The trial courts have finally all been aligned on this measurement addressed by the 1997 ruling.  The effect of the ruling is similarly understood to mean that the accrual could not be measured by applying a service fraction to the earned benefit after the cutoff date.   Many have concluded that a service fraction could still be used in determining a marital portion if it is applied to an earned benefit on the cutoff date. This conclusion is incorrect because it fails to test the reasoning to see if that is the same reasoning that the Florida Supreme Court uses in reaching its conclusion.   Just because our Supreme Court utilized the second part of our equitable distribution statute in arriving at the Boyett conclusion, this in no way cancelled the requirements set forth by the first part of the statute, in particular, F.S. 61.075(5)(a)(2).  If active marital effort improves non-marital property that improvement is marital property under F.S. 61.075(5)(a)(2).  If earning the higher salary involves active effort only then would the cutoff date come into play limiting what is marital under Boyett.  This is because passive effort improvements have always belonged to the property in question, like “fruit of a tree.”  If the property was marital to begin with, passive improvements always add to the property paid after the cutoff date even if those improvements occur after the F.S. 61.075(5)(b)(6) “cutoff date.”    

The trial courts routinely dismiss this requirement of Boyett as an unnecessary complication because then the courts need a real expert in order to decipher marital from non-marital property.  But if that improvement was non-marital active effort following long-term marriages, then it necessarily follows that that effort is active marital effort in short-term marriages that follow long periods of non-marital service, as is shown by the following example:

Donald is married to Sue for 25 years.  He only earns $1,000 per month for the 25 years because most of the increases occur during the next fifteen years when his salary triples.   That tripled-salary makes the first 25 years of service $3,000 per month.  If an earlier marriage fails to share the $2,000 per month difference ($3,000/mo – $1,000/mo.), the earnings are then deemed as earned during the final 15 years.  Thus a short-term 15-year marriage that ends in retirement provides the short-term marriage with that $2,000 accrual based upon the higher salary earned during that marriage.  Failure to reach this conclusion results in two miscarriages of justice:  1) The equitable distribution statute becomes a mockery because the trial courts fail to follow it; 2) As 90% of serious pension money is earned by male participants, selective use of a service fraction on the cutoff date provides Husbands with unequal favorable Treatment Under the Law, and a possible sex-discrimination claim and a possible 14th Amendment violation under the US Constitution.   We either change the Supreme Court Boyett ruling by legislation or we live with the consequences even if the consequences introduce complications that trial courts would rather not deal with.

As further evidence that our Supreme Court failed to consider F.S. 61.075(5)(a)(2) when it made the Boyett ruling, consider the following:  Automatic Cost of Living Increases are marital property when they are paid on that property whether the person works after the cutoff date or stops working on the cutoff date (as is applicable to most government plans).  If the person was eligible for retirement on the cutoff date and fails to retire Boyett concludes that all increases in monthly benefit that are later paid are non-marital property.  But what about the COLA increases that would have been paid had the person instead retired?  They are passively earned under every sense of the word.  How, then, is the entire accrual exempt from division when part of that accrual would have been paid as passive effort if the employee stopped working on the cutoff date?   Doesn’t that point out another inconsistency of the First District ruling on DROP under Pulo by not strictly following the Boyett consequences?

While I believe our Supreme Court made an error in Boyett, there is no greater harm that bad theory produces than when we capriciously apply it to different fact patterns and not all fact patterns
.  That is the reason why I am so adamant about these issues.  Women of long-term marriages suffer an unjust penalty under the Boyett-type facts.  But a long first marriage that produces a penalty should produce a windfall for the second short-term marriage that followed.  It is not only intuitively obvious but when we change the theory for the mirrored facts we apply a law inconsistently to always favor the worker spouse and penalize the dependent spouse.  This is morally wrong and violates the spirit of “Equal Protection” especially when most of the serious pension money is male-earned.  

My point is simple.  We either legislate our way out of Boyett as Pennsylvania did or we live with the consequences
.  We do so even if they introduce complications and lead to conclusions that do not appear right with certain fact patterns.  Women of long-term marriages ending when they reach their 40s suffer huge penalties. Fairness dictates that the law be applied consistently for all women even if that gives second short-term marriages an apparent windfall.   I explained in my 2001 article that the major fallacy of the Boyett ruling is that the justices who made the ruling failed to understand that “all retirement benefits” under F.S. 61.075(5)(a)(4) include termination benefits and these are benefits determined at the retirement date, not at the date of termination.  Termination benefits utilize all salary paid even salary earned after the cutoff date. This becomes especially applicable when future accruals are frozen, or they are maxed out as with the exact Boyett facts, or when the employee participates as a part- time employee ineligible for active future accruals.  While the person earned an accrued benefit when he terminated employment, the benefits that are actually paid are determined after examining all of the demographic data applicable to the participant.  If the person had enough years, he received a benefit under the provisions of the plan labeled “Normal Retirement Benefits.”  If he or she had still more time earned when the employee terminated employment, the amount actually paid on account of the service could include an early retirement subsidy.  But if the participant lacked the service for either retirement he or she would then be paid under the provisions that relate to the “Termination Benefit”.  This amount could still be higher than the classic accrued benefit.  If, for example, the benefit allows lump-sums be paid the amount paid must comply with IRC 417(e), which likely produces much higher benefits than those stated under the terms of “accrued benefit” explained in the plan.

Accrued Benefits do not relate to a single benefit but an array of benefits, which preserves future choices and options available at the time benefits are earned.  As passive effort is an integral part of marital earnings, these choices and options could even be expanded under marital law after the cutoff date to include better choices and options, thereby improving the value of the benefit afterwards.  The amount accrued is an important functioning piece used to prevent an employer from circumventing value, thereby preventing the employer from taking away what was promised as wages for work already performed.  To make this workable an accrued benefit is a moving target, not one that is static.  Thus when we use the term accrued benefit that benefit is understood to include all forms of benefit, the actuarial equivalence definition stated in the plan used to determine the underlying value of the amounts under the alternate forms, and any later definition that improves the value of the benefit, 417(e) regulations, and the employee demographics applicable to the amount accrued, which are determined right up until the last day worked.  The N.Y Court of Appeals better understood this issue in 1984 when it explained in Majauskas v. Majauskas, 463 N.E. 2d 15 (N.Y. 1984) at page 22 why their cutoff date used for measuring marital earnings was not breached by making the measurement at retirement.

The fact that our supreme court did not understand the subtle distinction between benefit entitlement and the amount accrued is painfully obvious with the second part of the ruling.  It found that the spouse would not suffer an early retirement penalty if the participant continued to work and thereby not face the penalty at actual retirement him or herself. This allows the measurement of what was earned to restrict the measurement to the cutoff date but allow the measurement to be made at a date after the cutoff date.  This was inconsistent and arbitrary logic that it used and is responsible for all of the headaches that the lower appellate courts face.

My next newsletter will address and expand upon disability retirement issues and defined contribution plans.  Executive Stock Option are so very complex that we will deal with them much later into the year.  While they often supplement retirement savings they are more related to active pay issues, which requires a developed understanding of the topic distinguishing active from passive effort before beginning the discussions.   Because active effort is largely misunderstood and often leads to overvaluation and under valuation of marital properties, the next newsletter will examine its affect on other properties.  This concept is misapplied in measuring income and what income may be used to demonstrate ability to pay alimony.  As high-priced experts are often needed to decipher what is income under 61.047(6) as it pertains to alimony, the lower income families are saddled with higher alimony payments; but the needy spouse is often short-changed with a lower percentage split of real marital assets.  That leads to unequal treatment under the law based on income brackets under F.S. 61.08 and F.S. 61.14.  

Somewhere in between the above scheduled newsletters I will address new case law that appears to define a new category of need-based alimony.  Actually I fail to see anything new in these rulings.  Instead I find the appellate courts reeling in the aberrant trial court rulings into finally dealing with all of the issues addressed by F.S. 61.08 and Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980), instead of merely skipping those factors by merely stating that such factors were considered in its ruling when it is obvious to appellate review that they were not.  Thus some of the discretion is being removed from Lazy courts doing what the judges want to do and thereby ignore the law. 

If you enjoy this newsletter, please remember me during these tough times.  I have been writing them since March, 2001, and the April 15th deadline is approaching and I will exclude many who have never referred me business, as I promised.  

Jerry Reiss
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� Boyett v. Boyett, 703 So.2d 451 (Fla. 1997)


� The Courts may apply the law differently to allow equity to change unintended results but it may not use different theory to arbitrarily justify the results it wants before those results are known. 





�  When Pennsylvania did this Florida became the sole state in the Country endorsing this crazy theory.  While Texas law rejects Kirkland v. Kirkland, 618 So.2d 295 (Fla..1st DCA, 2003) as Boyett did, it nonetheless embraces DeLoach v. DeLoach, 590 So.2d 956 (Fla. 1st DCA, 1991 as correct law, which Boyett rejected.  Kirkland includes all salary increases, even those earned by promotion.  DeLoach limits salary increases to Cost of Living Allowances.
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