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                                            Re:  The Quagmire Surrounding Real Estate Valuation
                                                    Part II
Dear Family Law Attorney:


Last Year I wrote and published here Newsletter Vol VI number 4, entitled HISTORICAL OVERVIEW OF PROPERTY & SUPPORT, OR NICE GUYS FINISH LAST.  The newsletter was written as a parody.  It shows the appellate backlash to the impact the feminist movement had on the 1988 Statutes.  It also shows the way these new statutes literally work to screw the spouses (mostly men) who come into the marriage with substantial amounts of property.   This appellate backlash comprises predominantly male judges of our appellate judiciary.  Fearing the power of the women who represent this movement, these mostly male judges expressed sympathy for the men affected by the new statutes and they carved out special relief for them.  Don’t look for this relief as obvious on the face of their rulings.  This secret society of male judges within our appellate judiciary encrypted in Code their distain for the effect that the 1988 statutes had on non-marital property.  They did so by issuing opinions that reward men for selfish acts and penalize them for their generosity.  Reasoning that men who are generous during the marriage must be stupid or something they needed to conceal the real operating intentions of their written opinions if they were to make matters better.  As I personally discovered this encrypted Code, I refer to it as Da Reiss Code.  

Da Reiss Code was used to take a fresh look at the decisions already made.  When analyzed with the Code, it makes sense of many of the rulings most of us have criticized.  After analyzing the rulings in historical order with Da Reiss Code, we can see clearly the Ten Commandments in Family Law given to us by our Supreme Court.  The newsletter ended with a list of each of those commandments.  

You can see Da Reiss Code uniformly at work on pension and liquid funds rulings.  It is also ever present in alimony and child support rulings.  The Newsletter addressed these, in particular, last year.  Unfortunately, this secret society has been divided on how to handle the marital portion of individually titled real estate brought into the marriage.  Below are how some attorneys and those Districts approving the Landay formula
 believe spouses should handle their affairs in order to protect themselves and we illustrate their thinking in storybook form (with deleted scenes and an alternate ending at the end of the newsletter):


Joe Nice marries Gimme Moore.  They are now known as a married couple called Joe & Gimme Nice, except Joe Nice is now Joe not-so-nice after the couple ties the knot. The couple should change their married name from Nice to Nothing so that the couple is appropriately known as Joe & Gimme Nothing, because that is all he gives her after the marriage begins.  After a beautiful ceremony the couple drive to Joe’s house.  Joe shows her that he is very romantic and traditional.  He carries his wife into the house. The couple enters the living room where Joe dims the lights.  He retrieves a 20-year old bottle of Dom Perignon from his wine rack and brings it with two chilled wine glasses.  Joe selects from his vast collection of music the very romantic Piano Concerto No. 1 CD by Peter Tchaikovsky for the musical background in order to set the mood for what is about to follow.  As the music fills the room the parties sip on a glass of Dom Perignon.  Joe tells his wife how much he loves her. The parties embrace in one long and passionate kiss.  Afterwards, the couple retires to the bedroom where they consummate the marriage, climaxing in a beautiful crescendo.  Joe and Gimme absorb the excitement of the moment as they quietly lie on their backs.  The CD ends and Joe gets out the bed to select another musical piece.

Joe sharply changes the mood of the evening with his selection of another CD.  He selects the widely acclaimed but bombastic composition, Berlioz’ Symphonie Fantastique.  As this musical score builds a background of impending doom and fills the bedroom with tension, Joe then turns to Gimme sighing, “by the way, if you would like to stay the night I need you to sign this lease agreeing to pay me rent and you need to pay it from your non-marital funds right now”.  At that exact moment the music peaks.  Shocked, a look of horror shows on her face as his wife responds with a ghastly indignation.  She is barely able to speak because she just concluded a moment of deeply personal lovemaking.  Instead of answering she perpetually chokes.  But the husband abandoned his romantic display of affection.  He is now all about business.  As the husband believes that the horror on her face may signify that she lacks the funds that minute or is simply unwilling to sign a legal document so late into the night, he follows with: “If you cannot pay it from non-marital sources right now, then you need to sign this post-nuptial agreement” (he retrieves from his paperwork).   Instead of responding the wife continues choking.  Concerned, the husband goes into the bathroom in order to get his wife a glass of water.  Then he continues with the conversation.   “You acknowledge in this agreement that you consent that the house is my non-marital property irrespective whether we pay down the mortgage with joint marital funds.  After all, I will be allowing you live here rent-free.  Of course you must further acknowledge that you freely enter into this agreement, otherwise it is not valid.” She still is shocked by what he is saying and she still cannot believe what she is hearing.  The husband misconstrues her silence believing that she doesn’t know what to do because it is so late in the evening. He follows with: “If you cannot do so right now because you feel pressured, then here is $200 loan to help you pay for a taxi and a hotel.”  He retrieves an additional document before he gives her the money and tells her “please sign this promissory note agreeing to repay the $200 loan at an interest rate only two points above prime.”  When she still doesn’t respond, he adds angrily: “If you cannot perform under any of these agreements, then please get your ass out of my bed.  I am sorry to be so cruel but we live in Boca Raton and the appellate rulings from South Florida force me to do these things in order to protect my non-marital property”. 

The husband, Joe Nice before he is married, is penalized with a divorce under the Third and Fourth DCA rulings
.   These rulings use the Landay formula and a non-marital residence becomes almost entirely marital property.  It does so the moment the parties tie the knot because time does not figure into the Landay formula except as time is loosely related to growth.  But if the house double in two years and the husband only puts 10% down, he keeps only 5% of the growth as his separate property.  He gets 55% of the equity if the house is separately titled or is jointly titled.  Yet if the property value goes down during the marriage, he loses money from his separately titled property, she doesn’t. What geniuses here in Florida thought of that wonderful idea?  On the other hand, Joe Not-So-Nice preserves his house as totally non-marital property, once more confirming that nice guys finish last! 

The same lawyers who complain that Joe Not-So-Nice is a bastard when they represent his wife in a dissolution of marriage proceeding also claim that Joe Nice should have taken the actions that Joe Not-So-Nice took if he wanted to protect his non-marital house from becoming mostly marital property.  This position is hypocrisy in plain and simple terms.  We are either to understand and endorse judicial discretion in the court exercising it equitable powers (explicitly provided in the statute) as the Second DCA Straley v. Frank, 612 So.2d 610 (Fla. 2nd DCA, 1992) ruling does in broadly construing the statute, or we take the 1988 statute to such an extreme that we destroy the sacred institution of marriage.  Lawyers tend to forget this is what makes family law so different from other areas of law.  The Fourth DCA erroneously concluded in Robbie v. Robbie, 654 So.2s 616 (Fla.4th DCA 1995) that it was not possible to separate commingled marital and non-marital effort in a closely held business and therefore it was not possible to separate the active component of appreciation from the amount passively earned.   Yet despite this error it concluded at the bottom of the ruling that the trial judge was free to exercise its equitable powers on account of the perceived dilemma and provide the husband of Robbie an unequal split of the appreciation on the business.  Once again the error and accorded relief was lost in the subsequent Fourth DCA ruling of Pagano v. Pagano, 665 So.2d 370 (Fla. 4th DCA 1996).  The law in the Fourth DCA regressed for eight years until I raised the issue in O’Neil v. O’Neil, 868 So.2d 3 (Fla. 4th DCA, 2004).  The Fourth DCA then clarified its position in O’Neil that the law in the district had never changed and all rulings starting with Robbie were fact specific.  It agreed with me that passive appreciation could be separated from active appreciation even when active and passive appreciation arose from commingled efforts.

When men have to take drastic actions such as suggested above, what is the point in getting married?  Alternatively, what’s the point to keeping the house separately titled when Landay is to apply?  The non-marital portion is the same whether the house is separately or jointly titled.  Of course, as demonstrated in Part I, the main difference is that when the sale generates a loss the separately titled house has the owner absorb that loss, whereas the gifted house has the marriage share that loss.  When women who are gifted the house face sharing a loss in the property, expect the 90s brand of new feminist to file briefs arguing to the appellate court that they should not share the loss because they shared in no part of the decision making process in receiving the marital house as gifted property.  It wouldn’t shock me if that argument actually works in the Third & Fourth DCA’s. 

Why should only the 90s brand of new feminist win with creative self-serving arguments?  Why doesn’t the religious right step up to the plate with some self-serving arguments themselves?  Here are some suggestions for them:  Argue that using condoms or birth control pills during marital lovemaking constitutes dissipation of marital assets because its use ran countermand to God’s Law.  Why not argue that the funds used for an abortion also are dissipation of marital assets because when marital funds are expended in the furtherance of a crime, in this case the murder of an unborn child, those assets are dissipated? Do not make your arguments altogether ridiculous by applying these standards only to liberal democrats and carving out exceptions for conservative republicans.  If you do this you will lower your standards to those of the group I criticize:  the 90s brand of new feminist.  Why not argue that child support should be determined on the basis of the number of children that he and she would have to support if not for his use of condoms, her use of birth control devices, or if not for her abortion?  

Instead of imputing income for child support purposes we need to change our mindset.  Why not impute additional children to the total number to be supported?  Here’s a totally new concept: Transportation costs to our nation’s airports are excluded from dissipated assets if their purpose is to have gay sex in the men’s room.  Entertainment costs financed by your tax dollars is a perfectly permissible expense if it is used for heterosexual activity.   But when marital funds are used to pay for sex with Congressional Paige Boys, they only are excluded from the class of assets considered dissipated if you also sponsor legislation to protect our children from pedophiles. It should be perfectly permissible for the religious right to define homosexuality as what goes on between two same sex liberal democrats. Finally, when democrats assert that a rocky mountain minister who has been an outspoken critic of homosexuality should be punished for his illicit homosexual behavior, the liberal democrats are once again distorting the facts.  The minister was doing nothing wrong.  He was only practicing love thy neighbor with his flock.  

The liberal democrats constantly make up things like Global Warming is man-made, suggesting somehow that Republicans who fight environmental legislation are to blame.  Everyone knows that Global Warming is God’s punishment for promiscuity and that if people would engage in sex less often the earth would cool down.   The religious right should get on board and support Hillary Clinton as our next president.  Recent polls show that she is the favorite amongst women voters
.  Of course the same poll shows that if she’s elected president most men will have trouble getting an erection except that they will maintain a “hard-on” for Hillary.  That is certainly good news for the makers of Viagra, which helps explain why the manufacturer sponsored grass roots support and raised $1 billion dollars for the Committee to Elect Hillary Clinton as President.  With her at the helm men will want to have sex less often and this will lead to the earth cooling down.  Once she is president the only man who will have frequent sex is the First Man, Bill Clinton, except that it will not be with Hillary.  Do you blame him?

Remember tricky Dick Nixon?  Do you remember Watergate?  Under A Hillary Clinton Administration we will have Kappa DeltaGate.  Hillary will bring the plumbers out of retirement in order to break into the Kappa Delta Sorority looking for Bill Clinton.  When Congress investigates her illegal use of federal funds for personal use, she will complain that the all boys club picked on her and that she has done nothing wrong.  Even more ludicrous when she does this Bill will jump to her defense! He must have really screwed around a great deal more than we know because he has a real guilt complex when it comes to Hillary.

We live during some pretty amazing times.  How about Pat Robertson’s endorsement of Giuliani as president? Pat demonstrates that the religious right can issue pretty create arguments just like certain feminist lawyers I know.  The reason that he said he endorsed him is that the great moral issue facing America is the War on Terror and that Giuliani is the best man for that job.  Giuliani actually has a plan too that will help win the Iraq war and bring the troops home.  It has been reported that if Giuliani wins the election that he plans to ship all 1000 of his previous wives to the war front. That report has captured the hearts and minds of all divorced men in this country as well as the married men who wished that they were divorced.  When Giuliani was the front-runner for the nomination of the Republican Party, 2/3rd of the men supported him.  The American Academy of Matrimonial Lawyers is expected to capitalize on this rift and announce before the Florida primary that it will give his campaign one hundred million dollars.  The reasoning behind the decision is that we need someone like him at the helm making it more fashionable for men to divorce their wives. The Washington Post recently reported that a Giuliani presidency likely changes the tradition that most women want to dress like the First Lady.  Instead we will have all the men want to be like Rudy and divorce their wives.  This will be an especially good trend for our industry.

We sure do live during some amazing times.  The past has seen quite of few actors become politicians.  One even became president of the United States.  When in the past did a former US president make his debut as a comedian?  Bill Clinton did just that last month when he intimated before an audience that voters in New Hampshire who supported Barak Obama were prejudiced.  Imagine that!  Did he forget about the activists who marched in Selma Alabama during our lifetime to support the right of Blacks to vote?   Or, did he become so concerned about Hillary’s chance for success and decide to launch a new career on his own as a comedian on account of the striking Writers Guild.  These are some pretty amazing times aren’t they?  

President Bush reinvented the word Oxymoron during his presidency.    He jested that America is a land of great opportunity by pointing out that he is living proof that even people of average intelligence can become president.  He invaded Iraq based on intelligence that reported that Sadam Heusein had weapons of mass destruction. As everyone knows, this intelligence turned out to be wrong.  But his presidential legacy places blame on Congress who believed the intelligence in the first place. The Oxymoron of the 21st Century: Is it possible for morons to gather intelligence?  

President Bush, can’t you get anything right?  It was only a year or two ago when you praised Pakistan’s President Musharraf as a stand up guy.  In November you told him to stand down.  Which is it then, George:  stand up or stand down? While the presidential race is tightening, George Bush’s approval rating slipped to an all time low, within two points of Richard Nixon right before he was impeached.
  I would hate to have George Bush quarterback my football team.  Badly behind in the Fourth quarter, he would execute a quarterback sneak taking the football to the wrong goal line.  The crowd responds booing and jeering.  Bush then orders the CIA to invade the stadium and take over scoring on the scoreboard.  Vice President Dick Cheney runs to his defense by making an announcement over the speaker system that the people in the crowd booing and jeering will be added to our list of terrorists because said persons aid the enemy and that the football game is part of the overall ongoing war on terror.  
While George Bush can seem to do no right these days
, I will credit him with his strong stand on immigration, contrary to the wishes of the conservative right and most of his own party.  Boo Hillary Clinton!  When asked by Brian Williams about your position on Drivers Licenses for illegal immigrants you couldn’t make up your mind.  The answer is quite simple, Hillary!  If illegal aliens lose their license privileges that will force them to drive unlicensed and without insurance.  I was victimized by what I am reasonably certain is an illegal alien driving a 1980 Van and hitting me broadside in June of 2005.  I do not wish on anyone the neurological damage from which I suffer.  (No this neurological damage has not affected my 

brain!
) The history of our country shows that each of our ancestors were at one time aliens who came to this country with language problems and mostly without skills.  We are the great melting pot and it is what makes this country strong.  

Part IV of The Quagmire Surrounding Real Estate Valuation will appear as a future newsletter.  This next particular one will deal with valuation issues surrounding the marital home.  The last two dealt with the non-marital home.

Deleted Scenes & Alternate Endings


Joe Nice gets out of the bed in order to select another musical piece.  Before he makes the selection, Gimme Nice (formerly Gimme Moore) informs her husband that his brother warned her that Joe has some papers for her to sign on his non-marital house and she tells him that she loves him and certainly has no objection to the signing paper work.  He is left bewildered.  He expected an unpleasant confrontation.  He feels instead pure gratification that moment.  He changes the music in order to reflect the intense deeply passionate feelings he has for his wife that moment by playing the final movement from Rachmanninoff’s Piano Concerto No. 3.  He gets back into bed and the two make love the entire evening.  His wife is grateful that he accepted her despite her sorted past with numerous lovers.   Neither of them knew at the time that she was HIV positive and she gave it to him that evening.

Second Alternate Ending


After the couple consummates the marriage, Joe gets out of bed in order to change the music that was playing in the background.  He selects Beethoven’s Wellington Overture, which was composed in order to commemorate defeat of Napoleon at Waterloo.  He is expecting triumph.   As the sound of drums beating in the background fills the bedroom with anticipation, Joe begins speaking.  He reaches for a contract but before a single word comes out of his mouth Gimme reaches for Joe’s testicles and begins twisting and squeezing them until the pain is so great that Joe collapses.  Before he comes to the wife gets out of bed and she changes the music to play the “Can Can” from Jacques Offenbach “Orpheus in the Underworld.” She goes back in bed with him while he is still moaning and groaning.  Utterly bewildered he finally asks: “What did I do”.  Gimme replies with great satisfaction. She explains “I went to see a matrimonial attorney several years before and I questioned her on how can I protect myself when a future spouse asks me to sign a contract on marital property rights soon after we make love.  She was the one who showed me what to do in order for you to understand what it will feel like going through a divorce with me.  Defeated, he tears up all of the agreements.   
Jerry Reiss
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�  Set forth in Landay v. Landay, 429 So. 2d 1197 (Fla. 1983). 


�  Jahnke v. Jahnke, 804 So.2d 513 (Fla. 3rd DCA, 2001); and Reich v. Reich, 652 So.2d 1200 (Fla. 4th DCA, 1995);


�  From national polls reported the week of November 4th, 2007.


�   November, 2007.


�   First no weapons of mass destruction are found in Iraq, now Iran isn’t making nuclear weapon.  Come on George, you could do better!


�  One of the most fascinating cross-examinations that I ever faced was in Fort Myers late in 2006.  A Board Certified attorney tried to impeach my testimony as incompetent.  She introduced “Disney’s History of Alimony and Pension Rulings, PI” into evidence .  She tried to show that the case law cited in the newsletter evidences that I underwent a psychotic break.  All the cases cited referred to actual rulings. The actual citations were in code.  For example, Dis. 2d was code for So. 2d and the Dis.4th Dist was actually code for the 4th DCA.  The High Court covering Disney’s East and West Coast Theme Parks stood for the US Supreme Court. The case titles were often their Spanish equivalent or a slightly altered English version.  I also used Disney characters in order to protect the names of the innocent. The Judge was very amused by the humor and the laugh was on this board certified attorney.  His judgment adopted the conclusions of my testimony.
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