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              Re:  When to Value Retirement Plans:  The Correct Answer
 

Dear Family Law Attorney:

 

It has been a full year since I last did a newsletter.  That is because they have a very short lifespan developing business and there hasn’t been much activity that made writing them worthwhile.  I am very anxious to do one on alimony addressing some of the newest rulings and one on unequal distributions of marital property particularly suggesting methodology for measuring the percentage of split after identifying factors to support the unequal division.  
The new statute eliminating a special equity has probably been a good thing for the person who qualifies for unequal distribution because too often the attorneys representing these clients are lazy and they relied too heavily on using a formula to correct an injustice.  Many times a special equity was not justified yet an unequal division of property was.  I am anxious to discuss these issues and show the reader how my article entitled, the Anatomy of Commingled Funds: Untying the Knots with New Theory published in the summer edition, 2006, in the Family Law Commentator can be especially useful in establishing a percentage split to recommend to the court.  This is especially useful if the attorney can demonstrate the factors needed to support the unequal division and the trial court believes that commingling in a non-marital account has the same effect that commingling in joint account has.   This would be especially true with trial courts bound by the Second DCA rulings and those of the Third DCA where case law appears to support this position.  Steiner v. Steiner, 746 So.2d 1149 (Fla2nd DCA, 1999) and Adkins v Adkins, 650 So. 2d 61 (Fla. 2nd DCA, 1995).  It may be useful to try and establish a non-marital portion using the principles of my article in all other trial courts and particularly in the trial courts covered by Fifth DCA rulings following the Crouch v. Crouch, 898 So.2d 177 (Fla. 5th DCA, 2005) holding where the Fifth DCA may have opened the door with such alternate proof with its ruling.
 I believe the Steiner and Adkins rulings are incorrect and wonder whether these rulings would hold if a non-marital portion could be demonstrated especially following the new statute.  I also believe that these rulings confuse tracing a source of funds from tracing a transactional process.  The latter requires showing separate and distinct characteristics often associated with showing intent.  Commingling certainly presents obstacles for determining a non-marital portion and the person claiming a non-marital portion has the burden to demonstrate it.  That person has a higher burden following commingling but commingling is only fatal if that person cannot.  When an interspousal gift has been made or is presumed the burden is so high that it can almost never be met.  The far lesser burden of establishing a non-marital portion is seldom met with commingling funds in non-marital accounts only because the person needing to show a non-marital portion is confused and clueless how to proceed.   Tracing, as in transactional tracing, is understood but is not needed.  Tracing the source of funds is far easier and may be used in demonstrating a non-marital portion. 
Oftentimes, when you can show the source of funds the process is further complicated because these non-marital funds involved claims that active effort improved them and the distinction between the active improvements and what you start with complicate the commingling process.  I would like to remind the reader that I was responsible for changing the law of Robbie v. Robbie, 646 So. 2d 616 (Fla. 4th DCA, 1995) and Pagano v. Pagano, 665 So. 2d 370 (Fla. 4th DCA, 1996) in the Fourth DCA.  I wrote the appellate brief at the request of my pro-se client, an attorney who signed the brief, and I showed the Fourth DCA that active effort could easily be separated from passive effort in O’Neil v. O’Neil, 868 So.2d 3 (Fla. 4th DCA, 2004) even though Robbie started with the assumption that it could not.
  The sole reason why we failed to get it applied to our facts was the court had before it an incomplete record, which was decided by my client against my vehement objections and was done so in order to save money.  
But, as of now, if you have the issue I urge you to contact me directly.  I will not do a newsletter discussing these concepts before the economy begins to improve measurably.  
I am doing this newsletter because I have been silent too long while I disagree with almost everything written by persons thought of by you as competitors.  I have had enough.

When Should You Do Valuations of Retirement Plans?
Answer: always!  First, it is required by the statutes.  Second, I assume by the question that your client is represented and as he or she is represented, you, as an attorney, was diligent in your representation and began basic discovery.  It has been the law here since 2001 that settlements agreements and judgments could no longer be set aside on grounds of unfairness and overreaching as set out in Casto v. Casto, 508 So. 2d 330 (Fla. 1987) when a represented client has done basic discovery.  The only avenue left to set aside agreements and judgments is delineated in Rule 1.540(b) and requires a showing of fraud.  Macar v. Macar, 803 So.2d 707 (Fla. 2001).  We all know too well that showing Fraud is very different from showing that something is untrue.  
The valuation process is an indispensible tool for the attorney who finds retirement plans very complex.  One cannot do a basic valuation without assisting the attorney in basic discovery because what is valued and how it is valued critically depends on all the benefits and the way in which they work together.  A proper valuation eliminates the likelihood that important benefits will be overlooked or are being concealed. This is needed before the court can divide these benefits in the final judgment or before the parties can do the same in the settlement agreement.    

A proper valuation also uncovers certain defenses that the property owner may have.  Not all benefits are dividable with QDRO’s and I showed the trial court in Diaz v. Diaz, 977 So.2d 426 (Fla.4th DCA, 426) that when a valuation discloses and proves this the trial court must deal with that defense and must value the property that cannot be divided with a QDRO and use it to offset it with other property that may be divided.  

A proper valuation will be done by someone competent to perform it.  A competent person has experience as a third party administrator and has actuarial expertise.  A competent person recognizes when an accrued benefit statements undervalues what has been accrued under Florida law.  It routinely occurs in high risk plans which represent a large portion of important benefits.  Thus, if you have not valued benefits of the high risk worker by someone competent to do a valuation you probably have professional exposure with that client.  So if you cannot get the client to spend the money make sure that you at least get a signed statement from your client that you recommended that it be done, that there is a high probability that injury will result when it is not done and that you cannot properly try the issue at divorce without it.
A competent valuation cost money.  It can not be done for less.  Those who work for far less have high operating costs because they have employees that do this work under them.  This not only places into question the competence of the person actually doing the work but low prices means that the firm cranks out a high volume of work product, necessitating huge short cuts be deployed.  A low budget operation does not investigate the facts of the case or how the facts affect the valuation.  If they did they would go out of business and very quickly.  You all know that.  They are valued on a cookie cutter basis that does not assist in the discovery process and does more harm than good.  The attorney is comforted by the assistance yet has little reason to be.   That attorney believes that these issues are being looked at when they are not.  

Finally, a friend asked me how he could convince a client to part with the money when he or she feels that it is too expensive in these times.  I told him that he doesn’t do this by pointing out the need for it but by asking  that client whether he or she can afford the injury that will likely result from a failure to spend the money now, especially when money is so tight.   After all, isn’t that the real question of whether to do a valuation or not?
Jerry Reiss
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�   Which is the why the holding raised the issue of a unequal division of assets at the end of the ruling.  My 2007 Bar Journal article with Matt Miller specifically addressed how this may be done when confronted with the Robbie facts.
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