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                                                              Re From Canakaris to the Male Underdog:

                                                               How things have turned upside-down.  A

                                                               man’s perspective. 

Dear Family Law Attorney:



Canakaris v. Canakaris, 182 So.2d 1197 (Fla. 1980) was a monumental turning point for women in Florida.  It was the first major case here to recognize the contribution that the housewife makes to the equal [image: image1.bmp]economic advancement of the family unit.  It forever changed  equitable distribution by awarding spouses who were not the breadwinners property in the form of lumpsum alimony.  The ruling also defines the various forms of alimony relief and the standards that must be used for determining the support payment.  It also defines the standard of review for dissolution cases going forward.  This standard of review is still the same one that appellate courts apply.  Canakaris was a major victory for women in Florida.   


When I entered the family law arena as an expert in 1993, women still had failed to achieve complete equality in the division of property at the trial court level.  I championed women’s rights back then.  What has changed things so dramatically over the last 11 years?  Today a man must wage an aggressive fight in order to protect himself from receiving so much less than a 50/50 division of marital property.  He must also work vigorously against sometimes unreasonable support payments made after the marriage ends.  What can the man of today do to protect himself in a divorce proceeding? These will be the issues of this and certain future newsletters. 


It would be irresponsible for me to suggest that any one thing happened.  The law of today evolved over the last twenty-five years with one layer of protection provided for the female added on top of another. But as the law evolved, the male did nothing to substantially change the way he approached the divorce.   If he earned most of the property, the husband would make his wife fight for it.  She would be the one to hire all of the experts and he would defend against them in court.  There is a defining moment when this strategy would begin to backfire.  It occurs when the 1988 statutes changed.  But it took another 4 years before anything changed at the trial court level.  Change first began and progressed slowly following the December 1991 Florida Supreme Court ruling of Robertson v. Robertson, 593 So.2d 491(Fla. 1991). 


The Robertson court ruled that the 1988 statutes changed who has the burden to show a non-marital asset.  Under the 1988 statutes, everything accumulated during the marriage is assumed marital property. If one party believes otherwise, that person has the burden to prove what is non-marital.  The burden may apply even when a non-marital portion can be established. It applies to when issues are raised that a portion of the asset was contaminated by operation of F.S. §61.075(5)(b)(3) (income used or relied upon during the marriage)
.  It also applies to a court finding of active appreciation under F.S. §61.075(5)(a)(2) 
. It even applies to a claim that the non-marital property becomes marital as a result of interspousal gifting (F.S. §61.075(5)(a)(3))
.  When gifting is asserted as an issue, the party who wants to show otherwise has a special burden established under F.S. §61.075(7)
. It is all these burdens that force the male with the superior earning track record to become much more aggressive if he is to be treated fairly.


While equitable distribution changes in law were evolving, case law rulings on alimony were also changing for sweeter deals for the wife.  The length of the marriage before permanent alimony may be awarded continues to shrink.  The amounts of the awards increase.  This was made possible with a score of issues.  We concentrate on a few of them because the particular problems created by these particular issues can be controlled with a more aggressive defense.  

The first issue is that neither party should be forced to liquidate an asset awarded in equitable distribution in a 61.08 alimony proceeding or a 61.14 modification of alimony proceeding
. This is referred to as “preservation of assets.”  Before getting into the related issues of preservation of assets, it should be pointed out that an asset can be destroyed in two ways: The first way is to draw directly against the principle of the asset.  The second way is to tap indirectly into it by siphoning off income needed to maintain the integrity or value of the asset against the rising cost of living
.  Certain asset self adjust with the rising cost of living.  Real estate and stocks fall into the self-adjusting category.  Other money instruments, such as savings and bonds,  need the income in order to maintain the integrity of the asset.  As such, the income from these assets is an integral part of the asset itself.  It could be said that these assets liquidate and distribute the liquidated portion as income.      

The right to preserve assets is not an absolute right for either party.  It has limitations.  The husband cannot use this right to manipulate and defeat a wife’s entitlement to alimony.   The wife should not be required to use her assets to meet her needs when the husband is working.   Those assets will often be needed to meet the standards set by the marriage when the husband retires and no longer has the same ability to pay alimony (McLean at p. 1182).  This was a principle argument raised by the wife in Acker
.  But when he no longer has the income because of mandatory retirement, then he has an equal right to preserve his assets.  Allowing the wife to keep assets awarded in equitable distribution before determining her needs is too often unjustified and unchallenged. When this is permitted, it often allows that spouse to generate more savings.  This is not just my opinion.  The wife made that observation in Acker.  She explained to the Supreme Court in oral argument that recent appellate rulings have been moving in the direction of correcting asset differences with increased alimony payments long after the parties divorce.  She is certainly correct in that observation.  But when that occurs, the appellate rulings are incorrect.  The First District does this with an award of savings alimony
. The Supreme Court reversed this in Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000), specifically citing that it violates Boyett v. Boyett, 703 So.2d 451 (Fla. 1997), by providing the wife with equitable distribution which violates the cutoff rule.  A very similar issue is before the Supreme Court in Acker, where the Third District used the same pension that was divided in equitable distribution for support payments
.


The problem that the husband faces is more than just the liberalization of property and alimony awards.  When he has the superior earnings ability, he has to finance the war machine that the wife will assemble against him.  What both Acker and Mallard demonstrate is how easily the process can be perverted because the law has become so complicated.  Violations of the cutoff rule are commonplace occurrences.  This is due to the complications that arise when all of these factors are interrelated.  


For example, consider how many attorneys that you know who have routinely approved the husband sharing the survivor cost burden when dividing the pension in half.  The award of property is independent of need and should not be based on need.  Only support payments are.  An often-cited reason to support the sharing of costs is that the wife fails to get her rightful share of the marital property if the husband dies prematurely.  But the husband gets none of the property when that happens.  

Simply put, survivor rights improve the value of the wife’s share.  It is that simple.  A division without survivor rights is a fair division because each spouse receives the same amount of pension payments, which is based upon the husband’s lifetime.  Either spouse can outlive the other. Nine times in ten the wife will outlive the husband, anyway.  Thus the division is fair if it is down the middle without payment of survivor rights.  If the wife desires to have survivor rights, especially on account of the likelihood that she will outlive the husband, then she pays for them.  This allocation of cost is revenue neutral for the divided property because, while it decreases the amount of monthly payments, those payments will be made over a longer period of time and the two have the same present value.   The improved value on a smaller amount of property that she is left with is the actuarial equivalent to the share that she has before it is converted to include survivor rights.   

This above analysis is true irrespective of whether the financing for the survivor cost is paid with marital property or from future benefit accruals. If it comes from the marital portion, which happens when the husband no longer works for the company that sponsored the plan, then he receives less than a 50/50 division of the marital property.  If it comes from future accruals, then the award violates the Boyett cutoff rule.  Thus, the award is either the result of double dipping, or a violation of the F.S. 61.075(5)(b)(6) cutoff rule and therefore in violation of the supreme court ruling.  The problem is greatly exacerbated when the survivor right property that is awarded is based upon the total benefit at retirement, such as occurs with a maximum survivor benefit under FERS and the CSRS, or when the ERISA survivor benefit is not restricted to the marital portion.  Both mistakes occur quite frequently.  

The attorney should not routinely dismiss the above analysis as a special problem due to the complications that arise from retirement plans.  I see the problem occurring with all assets all the time.  The rules dividing property are very complicated.  The alimony case law is very understandable, but also complicated.  The equitable distribution statute is complicated.  And the two are interrelated to one another as part of an overall scheme (as was observed by the Canakaris Supreme Court).  For example, the basis for an alimony award is the savings patterns exhibited during the marriage, which does appear to fall within the factors enumerated in Canakaris.  The problem with the award is that it generates property that violates the cutoff rule (Mallard at p. 1140).  When the 1988 statute provides that income be used for determining ability to pay, if the income is derived from the husband’s share of awarded assets, some or all of it may not be income within the meaning of the statute.  Income needed to maintain the value of the asset through the passage of time is vastly different from income separately generated from the asset itself (Brock at p. 741).  The problem is that we often identify income in the taxable sense and this is largely the result of the impact that CPA’s have had with the evolving law.  Improved real property provides a good example of the distinction between both forms of income.

Real property improves in value through the passage in time.  But when the property is improved real estate, appreciation can far surpass that needed to meet the forces of inflation.  In addition, the improved real estate may throw off income unrelated to the improving value of the asset itself.  A good example that shows the impact that CPA’s have had with the evolving law is the way in which the law applies the income generated from a pension plan payment in determining ability to pay.  

A monthly pension payment is taxable income because the benefit was accumulated tax-free.  But it is clearly not income within the meaning of F.S. §§61.08 and 61.14.  The fund appreciation is needed to protect against the erosion of inflation.  The monthly pension is then comprised of two elements, neither of which qualifies as income within the meaning of F.S. §61.08 or F.S. §61.14.  The first and biggest portion is the liquidation of principal.  The second is the appreciation on the principal needed to insure that the projected benefit is paid (which is basically needed to offset the rising cost of living).   The Acker Supreme Court appeared to be genuinely impressed with this information in oral argument.  If they find that the Third District’s interpretation of the 1988 statute otherwise has merit, hopefully they will seize upon this information to rule with the husband.   

In addition, the right to preserve assets does not solely apply to the wife who seeks alimony.  It should protect the husband’s awarded assets, as well.  This is the other problem with the Third DCA ruling in Acker.  By ignoring the husband’s corresponding right to preserve his assets awarded in equitable distribution, the trial court has stripped away all meaning that gave rise to the preservation concept in the first place.   In addition, the unfairness of the double standard with the preservation of assets is consistent with the inherent unfairness of double-dipping against the same asset, which the Third District Court also did.  Her right to preserve assets is not and should not be superior to his right.  If anything, the reverse should be true. Otherwise alimony achieves the status of a right, not an entitlement that requires first showing that certain conditions of 61.08 can be met.  That alimony is an entitlement and not a right should have been made clear after the Supreme Court reversed the First District Court’s award of saving alimony in Mallard.       


If husbands are to receive a fairer treatment in the future, they must understand that the principle that possession is nine-tenths of the law no longer applies to a dissolution of marriage.  The law has evolved to give the other spouse so many protections that he is the one who needs to fight in order to receive his rightful share to property, not the reverse.  As this was not always true and has only recently changed in the 90s, the legal apparatus in place prepares the wife for battle.  In addition, when he has the superior ability to pay attorney’s fees, she has his army to wage war against him.  If he is not similarly prepared to wage war against her, he will not be prepared with proper bargaining power when he goes to a settlement conference.  If settlement fails, he will similarly not be prepared when he goes to trial.

As always, a great deal of time went into the preparation of this newsletter. Your comments are the only way that I know that it is being read and appreciated.  You need not agree with what I write.  That is unimportant.  Your time and appreciation is all that matters. 

Jerry Reiss
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� See Barner v. Barner, 716 So.2d 795.  However, only income converted to property during the marriage can be marital property.


� See O’Neill v. O’Neill, ____ So.2d _____ (Fla. 2004).


� See Amato v. Amato, 596 So.2d 1243 (Fla.4th DCA 1992); and Archer v. Archer, 712 So.2d 1193 (Fla. 5th DCA 1998).


� Id. 


� See McLean v. McLean, 652 So.2d 1178 (Fla.2nd DCA 1995).


� See Brock v. Brock, 690 So.2d 733, 741 (Fla. 5th DCA 1997).


� Acker v. Acker, 821 So.2d 1088 (Fla.3rd  DCA 2002).


� Messina v. Messina, 676 So.2d 483 (Fla. 1st DCA 1996)


� It becomes a Boyett issue when the wife was provided her share of the pension with offsetting assets.  She argues to the Third District and Supreme Court that the division was inherently unfair because the husband faired so much better than she on account of market conditions.  This was the reason why she should not be required to use her distribution to meet her support needs.  Thus the wife asks the court to equalize the difference in their assets through alimony payments.  This is both a violation of Boyett and Mallard.
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