JERRY REISS. A.S.A.

ENROLLED ACTUARY

2880 W. Oakland Pk. Blvd., Ste 105

Fort Lauderdale, FL  33311

(954) 733-9656

Fax   733-8026

jerryreissasa@aol.com

Vol. 5 No. 1

January 1, 2005

                                                              Re Reviewing QDRO’s P III: New Concerns
Dear Family Law Attorney:


QDROs pose more professional liability than ever and this is the result of DOL Field Assistance Bulletin 2003-3, giving the plan sponsors the authority to charge the participant’s account when they review QDROs.  Fidelity Investments, one of the nation’s largest, recently announced that it will begin to charge $1,250 for reviewing defined contribution QDROs that do not use their prototype forms.  They will also charge $300 even if you use their forms. Review is not optional.  As plan administrators, they must perform this task on behalf of the plan before they can pay benefits.

Why the Attorney’s Professional Exposure Increases


Given the wide disparity of charges between reviewing the prototype and reviewing the custom order, it can be expected that nearly all QDRO drafters will attempt to use these forms.  This will cause your exposure to go through the ceiling for a number of important reasons:  

(1) Your exposure begins when you skip the valuation process and go directly to dividing the benefits inside a judgment or settlement agreement.  Valuations are defined in Heritage Webster’s Dictionary as the act or process of assessing the value or price of something.  This process involves identifying all of the benefits that have value and that portion of the benefit that is to be valued.  The last item is called the marital portion. One cannot learn what benefits are offered without reading the plan document, which is the legal contract that provides the benefits.  Too few valuations have been performed in the past and when they were done most valuators cut corners in order to offer the cheaply priced services.  They simply skipped the requirement to read the plan document. As the expense charged by the plan administrator makes the QDRO division much more expensive, fewer proper valuations can be expected in the future. 

(2) The vast majority of professional exposure can be traced to a failure to include a reservation for broad jurisdiction inside the QDRO.  This allows the parties to the QDRO to revisit and change the order should the actual division that is made vary substantially from what was intended.  Prototype orders will not permit this change for the exact same reason that nearly all the cheaply drafted QDROs fail to include it in their orders.  It greatly increases the expense of them.

(3) Making the prototype fit to the case law rulings of each state and the intended division of each party is made far more difficult with these orders.  You cannot change one word of the Fidelity Order to make it work as a prototype.  Making your division fit should increase the expense over one that is done with a custom order.  Yet the ease with which these orders may be used and approved virtually guarantees that the division will not agree with the judgment for divorce or the parties’ agreement.

(4) Family law attorneys mean different things with the terminology that they use.  For example,  many attorneys identify a valuation as merely a report showing a value of property.  The first dictionary definition is actually the process itself that governs the calculation.  They also use family law terms not understood by the ERISA attorney (or the ERISA actuary).  The differences in this terminology vary from state to state when the statutes governing the division and the case law interpreting them varies.  He or she also cannot keep abreast of  the case law in all fifty states. This has always been a big problem with these orders and one of the reasons why it was so important to get the plan administrator to indicate in writing exactly how the order will be interpreted.    

(5) The terminology used in the prototype order often relates to terms used in the plan document.  This will force the drafter to read the plan document if he or she is to understand the terms used.  If he or she does not, that person will be guessing as to what will be divided with the prototype used.  This was not done before with the cheaper QDRO (as explained in the first point above) and there is simply no reason to believe that it will change.

(6) Simplification has two employer purposes.  The first is to reduce the plan sponsor’s cost of administration of the QDRO.  Dividing important benefits will be made more difficult with these orders.  Some companies may require a custom order to divide them, thereby discouraging their division.  The second reason and the one that should concern all family law attorneys is that the companies can better control their own exposure.  The prototype shifts the liability that they had for interpreting the order incorrectly back to you, the family law attorney.  They do this by crafting the precise division with terms defined in their plan.  This forces the drafter to read the plan document.  

(7) Simplified orders allow many incompetent drafters of QDROs to offer their services.  The family law attorney had great difficulty getting his orders approved before he had use of these forms.  The prototype that is followed virtually guarantees that the order will be honored.  Failure to honor the order was not a malpractice concern or it should not have been.  The attorney always had other remedies.  Failure to divide the correct benefits and their correct amounts is the professional exposure concern.  The ease with which these forms are honored conceals their underlying exposure.  QDRO divisions that vary drastically from the divisions in the judgment can be expected to get much worse when the cost for doing them properly literally has gone through the ceiling and the clients are unwilling to pay.

The focus of this newsletter is to examine a few of these issues more thoroughly.  The reader should refer back to newsletters 4 and 5, published in June and August of 2001 for a better understanding of this topic.  The reader should also purview Miller & Reiss, Drafting QDRO’S:  A Malpractice Waiting to Happen, Parts 1 and II, appearing in the Florida Bar Journal in early 1995.  It should be instructive for the reader to see just how many predictions made in that article turned out to be correct. Attorneys will need to find a way to lessen their increased exposure if they are to survive.  Counsel will no longer be able to hide behind the low community standards set by an average QDRO drafted for $500 or less.  The sole fact that companies charge better than double just to review a defined contribution order is the best evidence that a $500 QDRO is drafted improperly.   It should also serve as a wakeup call for the dangers inherent in a $500 defined benefit QDRO when they involve so much more complicated issues than the defined contribution plans.

Skipping the Valuation Process


Numerous newsletters have dealt with this subject matter already.  There have to be one hundred valuation issues that do not get addressed when valuations are not done.   The October 2004 newsletter, republished with permission from Divorce Litigation, dealt with several. The first three newsletters published in 2001 offer many examples, as well. Other problems were discussed in the December 1, 2003 and the April 1, 2004 issues.  All in all, there were six newsletters to date dealing with this topic. 


When no attempt is made to do a proper valuation, no findings are made as to what benefits may be available and how they interplay with each other.  Settlement agreements fail to include many of these benefits.  Dividing or not dividing some of the perks may go to the heart of the division.  When this occurs, failure to address them may mean that the division is unclear.  An example of this includes the wife receives 50% of what was accrued.  Certain benefits are ripe for consideration and litigation on these points.  These typically include early retirement subsidies.  Other perks clearly may be separate benefits.  Failure to include them in the division means that they cannot be divided.  These include a wide variety of benefits, including survivor rights. Haydu v. Haydu, 591 So.2d 655 (Fla.1st DCA 1991); Johnson v. Johnson, 602 So.2d 1348 (Fla.2nd DCA 1992)  They can also include matches made on 401 (k) contributions made after the cutoff date, but which are part of the retirement benefit earned before the cutoff date. Some employer prototypes even may list and offer these benefits for division.  This can be dangerous to the participant when the agreement or judgment failed to address them. Drafters of QDRO’s who fail to read plan documents, will likely not have the skill nor will they take the time to distinguish between a perk which is separate marital property from one that is central to the division itself.   I find so many QDROs vary from what is provided in the judgment when I review them.  In my view, this evidences that the drafter failed to take the necessary time to read the judgment and settlement agreement. Other prototype QDROs will intentionally omit the division of many of these perks in order to discourage their division.  The point is that the prototypes can be expected to increase variation between what the judgment provides and what the QDRO divides.  Failure to properly value the marital portion and determine which benefits are available for division will only visit more exposure on the attorney. 

Limiting Reservation of Jurisdiction to only protect the sponsor


Retirement benefits are complex.  As complex as they are, no two plans are exactly identical.  The plans are always drafted to meet the employer needs, which varies from employer to employer.  These plans are never drafted to meet the needs of the family law attorney. Each state has separate rules for determining what is property and what may be divided.  In some states, such as Florida, survivor benefits are separate marital property. Johnson; Haydu  In other states, they are not.  The determination of whether it is separate property affects how certain prototype language is to be applied to them.  When it is separate property, it must be explicitly awarded in the judgment for it to be divided.  Wise v. Wise, 765 So.2d 898, 901 (Fla. 1st DCA 2000) When it is not, it is part of the property when the property itself is divided. The result:  Both parties share in the cost of the survivor benefit (in states that view the property to include it).  The rationale to support this thinking is faulty.  It is based upon the fact that the ERISA survivor benefit is automatically a part of that benefit while the parties are married.  Some attorneys and courts have incorrectly interpreted this to mean that the property value is marital because REA gives the non-participant spouse complete control over that benefit. Quite the contrary, the only reason that REA requires it while the parties are married is built into the purpose of 29 USC 1056(d)(1), preventing creditors from attaching benefits.  It is there to protect the spouse from poverty.  Poverty is no longer an issue when she has been awarded half the participant’s benefit.  Evidence to show that their thinking is wrong is clearly shown in 29 USC 1056(d)(3).  The award of survivor rights in a divorce is optional.  The percentage of benefit awarded to the wife is also optional.  Finally, there is a world of difference between a right to elect something and the right to the property value that the election brings.  Rights to purchase stock at a favorable price can be awarded to an employee.  That does not mean that the employer must pay the purchase price.  The difference between an accrued right and a right to property has been carefully examined in Florida, with the First and Second District Courts of Appeal demonstrating an amazing understanding of the difference. Waller v. Pope, 715 So.2d 958 (Fla. 2nd DCA 1998); and Heldmeyer v. Heldmeyer, 715 So.2d 958 (Fla. 1st DCA 1990) I salute these courts of review that correctly distinguished this issue under ERISA.   Accordingly, a state is permitted to divide the benefit in half and make each person pay for any enhanced protection applicable to his or her share of benefit. Haydu; and Wise.

When there are subsidized early retirement rights, some states recognize such rights as marital property. In re Marriage of Gillmore, 629 P.2d 1 (Cal. 1981); Koelsch v. Koelsch, 713 P.2d 1234 (Ariz. 1986); Dewan v. Dewan, 506 NE2d 879 (Mass. 1987); and Furia v. Furia, 638 A.2d 548 (R.I. 1994) Others do not.  Still others, like Florida, recognize the rights as property, but only at such time that the participant retires and begins to receive them. Boyett v. Boyett, 703 So.2d 451, 453 (Fla. 1997)
 Change the character of the subsidy to work like a payment for services for post-judgment work, as DROP does, then that portion of the subsidy is no longer marital property. Blevins v. Blevins, 649 So.2d 315, 317 (Fla. 1st DCA 1995)  The balance of the subsidy is marital property when it is paid as a retirement benefit.   It is not that the benefit that is marital property magically transformed overnight. It may be identical in amount, but it is not the same payment that would have been made had the participant retired and received it as a retirement benefit.  Before DROP was adopted by the legislature in 1998, no payment was made if the participant continued to work when he could retire for an unreduced pension.  The DROP payment, while it looks like a pension payment, and it is identical to the monthly amount that would have been paid had the person retired, is in fact a newly created payment from a newly created plan.  Blevins It is made only if the participant continues to work. This new plan from which the DROP payment is made has even been qualified under section 401 of the Internal Revenue Code..  Yet when the subsidy payment is DROPed during the marriage, that payment is marital property even if none of the benefit is marital property to begin with.  Again, this new payment is made only if the person works during the marriage.  Of course, that makes it active effort and marital property.

It requires great skill to understand these benefits.  This skill is not readily available in the industry.  People who posses such skill expect to be paid what others outside litigation are willing to pay them for that skill.  Only people who lack the skill are willing to work for less.  Financial considerations also force the less qualified people to cut important corners so that even they can offer a service for the low amount that they are paid.  The result, benefits that may be divisible within the terms of the judgment are not divided.  Other perks that were not included in the judgment may nonetheless be divided as property. Who could possibly have anticipated in 1992 that part of the benefits paid to them post 1997 is to include DROP. Without this reservation of jurisdiction to revisit the issue, the husband and wife are at the mercy of the plan administrator in interpreting the order written in 1992.  Ganzel v. Ganzel, 770 So.2d 307 (Fla. 4th DCA 2000) FRS made the determination on their own that it is always marital property and they are wrong.  Plan sponsors employ less than the very qualified to review these orders.  They do not want to pay the cost to review them either.  When they review the orders, they are interested only in whether the division is in accordance with 29 USC 1056(d)(3), not whether it conforms to the terms of the judgment or the marital settlement agreement.   


Given all of the above, many mistakes will be (and have been) made.  The worst thing that can happen is the QDRO itself prevents a correction to an unintended division.   This occurs when the prototype QDRO restricts ongoing jurisdiction to only make changes needed to comply with 29 USC 1056(d)(3).  Nearly all QDRO’s do.  The plan administrators who seek this limitation could care less whether the client receives the correct division.  The plan sponsor wants the litigation to end, plain and simple.  While many judgments specifically reserve jurisdiction to divide the benefit, that jurisdiction has been lost once the perk is divided.  It is divided when the court enters the QDRO.  This is the reason why the QDRO must reserve jurisdiction to visit the issue if the actual division turns out to be other than what was anticipated by the court.  

Commentary

To date, so many mistakes have been made with these divisions.  The only thing that has insulated the attorneys with these divisions is that few clients are aware of exactly how to remedy the situation.  That only takes a few well-publicized lawsuits and they are Waiting to Happen!  The fee that the plan sponsors charge will be deducted from both the participant and the awarded spouse’s share.  Even the cheap $500 QDRO could now cost close to $2,000 when that review cost is factored into the total cost.  Things will get much worse for attorneys as states require them to disclose their malpractice carrier and the limits of the insurance they carry when they contract with clients.  Alaska, New Hampshire, Ohio, and South Dakota already have these requirements in place.  As many as a half-dozen other state bars (including Georgia)  have the issue under current consideration. The climate of malpractice litigation is about to change and many attorneys in Florida can be expected to run for cover when it does.  

******************************************************************************

Prototype Terminology Helps the Sponsor, not you 

Prototype terminology will vary from plan to plan.  This is done for the convenience of the drafter of the plan.  Terminology is used to sell the employees who work for the employer on the wonderful benefits that they offer.  The consultant uses it in order to sell the plan to the employer.  When a plan terminates a benefit and replaces it with another benefit, the terminology in the new plan will often downplay the importance of that benefit.   Awarding increases for market conditions are no big deal under principles of family law.  Yet an employer will call this an accrual under a defined contribution plan.  This terminology will not confuse those who have experience administering plans under ERISA. But it will confuse the less sophisticated drafter of QDROs in the family law arena. 


Complicated transactions are coined with terminology specifically named to deal with that complication.  Complicated terminology could be a wear away accrual in a defined benefit plan.  It could also name a term in order to deal with annual revaluation of the number of shares of a fund.  This may be done in order to split market appreciation so that only active employees share all of it.  Remember this is made possible inside a defined contribution plan because of the way ERISA defines accruals to include market appreciation.    This can be found inside the American Airlines Pilot’s pension, part A, which is the defined contribution part of the pension plan.   Part B is defined benefit.

Simplification Shifts Company Exposure Back to You

The reasons why employers want attorneys to use the prototype QDRO is self-evident.  It requires no explanation other than what was written at the beginning.  There is one reason that is not self-evident.  Employers are as concerned as the family law attorney should be with their exposure.  They too may become immersed in litigation should they incorrectly interpret an order.  They eliminate this threat by requiring the drafter to use their language.  This shifts the burden to the drafter of the QDRO to find out what is meant by that language and how it will affect the division.  This requires the drafter to carefully read the plan document in order to understand the terminology used.  It also requires the drafter to have a background in ERISA and employee benefits.


Just as the employer transfers its liability to the person who drafts the QDRO, the drafter conveniently transfers that liability back to you, the attorney who hired that person.
  The drafter capitalizes on the mistakes you made when the judgment or settlement agreement was written poorly (as it applies to the division of the perks).  Failure to do a valuation of benefits in issue is your first big mistake for which you have liability.  Failure to engage the same drafter of the QDRO to write the language for the benefit division for the judgment or the settlement agreement is your second big mistake.  As a result, the division itself is often unclear in the settlement agreement or judgment for divorce.   

Prototype QDRO’s Conceal Errors in the Division


Attorneys do not understand complicated retirement benefits.  As such, anyone who has tried to qualify an order typically found this to be an unending nightmare.  This problem is eliminated with the prototype.   What the prototype doesn’t solve for that attorney is where the malpractice lies to begin with – in the division itself.  The problem has been exacerbated when attorneys lost appreciation of the complications of the division with the cheap QDRO at $500 or less.   This low price surely reduced the importance of the complexities of their division.  Sure, it is seen as technical in the same way that the services of an electrician are technical.  Someone comes in with the technical knowledge and does the repair.  The electricity often works.  Unfortunately, the services required with QDROs can be better analogized to those of an electrical engineer and not an electrician.   An electrician can lay the wires.  Only an engineer can construct the grid through which the electricity flows to the wires.   A poorly constructed grid leads to a massive power failure.  That power outage is the attorney’s malpractice that visits him or her when things go wrong with the division.  

Jerry Reiss
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� The Boyett OUC plan provided subsidized early retirement benefits.  The wife argues that it was unfair to penalize her by the fiction that her husband retired when they divorced without allowing her to share in the benefits that would be paid if he actually retired then. The Court concurred except that it limited what she shares of the actual subsidy determined by the date he retires.  The geniuses at the Fourth have completely misconstrued this ruling.  It denied the wife the right to share in this subsidy altogether by disapproving offsetting her benefit.  The smaller value accorded the husband’s pension at the earlier date was valuation error.  He was in DROP and had the right to retire then without penalty. The Court missed this point.  If the husband wanted to save DROP, he argued it wrong.  DROP was not available when he divorced.  It is an extra benefit that requires him to work the DROP years for its receipt.  This extra benefit offsets the reduction that occurs when he is eligible for the subsidy.  Accordingly, his effective rate of pay increases and this removes his incentive to retire.  The DROP payment is out and out payment for services worked that period.  Thus, the Fourth is wrong about this as well. Swanson v. Swanson, 869 So.2d 735 (Fla. 4th DCA 2004).  The same court one-month later picked up in Blaine where it left off in Swanson.  It concluded that retirement subsidies were not part of the marital benefit when the participant retires even though Boyett concluded otherwise. See Blaine v. Blaine, 872 So.2d 383 (Fla. 4th DCA 2004). I would personally grade the Fourth District with a zero on their valuation exam.


    


�  Many attorneys believe that they avoid exposure when they refuse to recommend someone to draft the QDRO as qualified, but instead provide them a list of people who draft them.  I do not believe that they are right and I believe the same principles applicable in Grayson v. Wofsey, 646 A.2d 195 (Conn. 1994) which cites Bill Branch Chevrolet, Inc. v. Burnett, 555 So.2d 455 (Fla. 4th DCA 1990) as support,  applies to this issue as well.  Furthermore, this thinking completely ignores the reality that it is the attorney who enters the order, not the client.  The attorney has the responsibility before he or she enters the order to make sure that it conforms to the judgment for divorce and that it is properly drafted.   
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