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                                                              Re Measuring the Marital Standard of Need P II
Dear Family Law Attorney:


The last newsletter was so well received that I decided to continue the topic.  The previously newsletter scheduled for release will be published at a later date.  We look at some of the more esoteric issues.  Does anyone remember elements of logic:  Inverse; Converse, and Contrapositive.  I find that the really good rulings are replete with logic. I also find that the bad ones are devoid of any.  Do you remember what a Corollary is?  A corollary is a proposition that you can readily infer from something already proven.  For example: It is well established that lifestyle need cannot include a savings component.  Our Supreme Court concluded that to do so violate the cutoff rule for awarding property as equitable distribution.  After all, an award of alimony for the expressed purpose of creating savings is identical to awarding property after the cutoff date. Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000), citing @ p. 1140 Boyett v. Boyett, 703 So.2d 451 (Fla. 1997). An instant corollary to the Mallard ruling should be that one cannot base lifestyle need on monies that were borrowed during the marriage.  This would use alimony in order to create a negative savings account for the husband.  Effectively, that would be the same thing as awarding alimony based upon property earned after the cutoff date, because such property would then be used to finance the higher alimony obligation.  Mallard @ p. 1141.  It would also be double dipping if the borrowing was based upon assets accumulated during the marriage.  Bain v. Bain, 687 So.2d 79 (Fla 5th DCA 1997).  Using the marital assets as collateral in order to secure the loan to finance the alimony, allows the same asset to then be used as both an income stream and in equitable distribution.  This is what  the Third DCA did in Acker v. Acker, 821 So.2d 1088 (Fla. 3rd DCA 2002) en banc, which approved this result with a vote of ten to one.  That is why I constantly referred to Mallard when making argument against the 3rd DCA holding in the Acker Brief to the supreme court.

When the proponents of alimony guidelines furnished us with the Mallard example for representing what is wrong with the discretionary based system (See Victoria Ho & Jennifer Cohen, An Update on Florida Alimony Case Law: Are Alimony Guidelines a Part of Our Future? PI, 77 Fla.B.J. 79 (Oct. 2003)), it revealed their true underlying intentions behind guidelines.  If alimony was based upon all of the income (under guidelines) at the same time that the wife receives half the savings accumulated during the marriage, is not this the exact same thing as awarding the wife need-based alimony and a percentage of his future income as a property right.  There simply is no way of getting around this basic conclusion.  If the authors of alimony guidelines believe that alimony should be based solely on the ability to pay, then should it not be fair game that the wife gives up her right to all equitable distribution. Such result is not liberating to women, but turns the clock back to when men controlled women through support.  That is why the supporters of guidelines want both.  I call upon all fair minded people to rise up and defeat guidelines before it is too late.
Commentary

*************************************************************************


One of the reasons that the rulings have been moving in one direction is because men are too complacent and allow the women to litigate and legislate this trend.  The attitude of most men on the subject is best expressed by the great comedian, Jim Carey, in the motion picture, Liar Liar, when the man he played learned how the towing company damaged his car:  Do You know what I am going to do about this?  Nothing!  Because if I take you to Small Claims Court , it will just drain eight hours out of my life.   You probably won’t show up.   And if I finally got the judgment, you will probably just stiff me anyway.  So what I am going to do is I will piss and moan,  like an impotent jerk, bend over and take it up the tail pipe.  Mr. Carey played a cynical lawyer whose son only wished him to tell the truth for one day.  These comments were made by him when his son’s wish came true.  Any man who honestly thinks that Alimony Guidelines will be fair for men must reconcile one thing with that belief.  How did the concept of the wife not working during the marriage become a marital standard in the first place?  The man may have to support her, but should he not correspondingly be permitted to offset her marital standard of need of not working for the loss of services that she provided by staying home.  It should be arguable that if she did not work, then she provided all the domestic services.  Once those services are included on the man’s affidavit of need, it wipes out any advantage that she gains by not working.  Why then does it ever work to favor her?  Is it ever negated?  Am I the only witness to the court using both of his jobs to support her, while she is not required to help herself.  Where does he have any time left to perform the functions that she once did working two jobs to support her?
***************************************************************************
INCOME (from assets) USED TO LESSEN NEED
Now let us see how the Mallard legacy relates back to Acker. There is no question that 61.08, Florida Statutes, requires income from equitably distributed assets be used for purposes of determining income available to pay alimony.  It certainly does not require the alimony payer to liquidate the asset itself.  That violates his right to preserve his capital awarded in equitable distribution.  De Cenzo v. De Cenzo, 433 So.2d 1316 (Fla. 3rd DCA 1983); Hanks v. Hanks, 553 So.2d 340 (Fla. 4th DCA 1989); McLean v. McLean, 652 So.2d 1178 (Fla. 2nd DCA 1995); Batson v. Batson, 821 So.2d 1141 (Fla. 5th DCA 2002).  But what does it mean to use the income?  Is it any income?  See Willis, Family Law Economics, Child Support and Alimony: Ruminations on Income, P I, 78 Fla.B.J. 34 (May, 2004) and P II, 78 Fla.B.J. 34 (June, 2004) . What if that income is largely a pay down of principal?  What if that income is part of the asset itself, in other words, the normal appreciation of the asset?  Professor Willis did not believe that it made any sense to use income that is a pay down of principal (and in Acker we agreed two years before his article appeared in print).   This would include notes, mortgages, and pensions.  The 5th DCA Brock v. Brock, 690 So.2d 737 (Fla. 5th DCA 1997)  ruling did not believe that income includes inflation because, after all, cannot an asset liquidate either through payment of principal or through inflation? Brock @ p. 741  We would take the Brock ruling one step further to include risk reward (and did so in the Acker Brief), because risk reward is always accompanied by risk loss, and using one form of income without recognizing its companion offset surely leads to loss of capital in the same way as inflation or a pay down of principal does.

So what does it mean to include income from assets?  I would submit that the income (used) must be unrelated to the asset itself.  Otherwise, the asset depreciates in value contrary to both parties’ right to preserve their assets.   An example of an acceptable form of income includes rents.  The property itself includes its full value, which includes appreciation. The rents they throw off do not.  For marketable securities, acceptable income includes dividends and interest.  Passbook savings does not include interest and dividends.  That is generally required to meet inflationary needs; however, CD’s can include interest over and above an inflationary component.  If it is later shown that either the expected rate was not achieved or the later rate of inflation turns out to be higher than first thought, these facts are a perfect subject to be raised in a 61.14 modification proceeding.  Nelson v. Nelson, 651 So.2d 1252, 1254 (Fla. 1st DCA 1995).  The expected rate of interest is determined by what is in effect at the time of the 61.08 award and not by what might be achieved in the future. Brock @ p. 741; McLean @ pp. 1180-1181; Laz v. Laz, 727 So.2d 966 (Fla. 2nd DCA 1998); LaSala v. LaSala, 806 So.2d, 602, 604 (Fla. 4th DCA 2002); Winn v. Winn, 669 So.2d @ p. 1157 (Fla. 5th DCA 1996); Overby v. Overby, 698 So.2d @ p.815 (Fla. 1997).  The only way that the expected rate would not be achieved would be if the CD was cashed in before its maturity date.
Why Marketable Earnings Cannot Be Used

In a recent case, I was confronted with several income schemes proposed for determining the wife’s needs and which were proposed by the opposing side.  It was argued to us that even today it should not be unreasonable to use 7% for a rate of return on pension assets.  It then follows that if a wife is awarded $1,000,000 in liquid assets, then her needs should reflect the $70,000 of income that her assets could produce. The first thing that is wrong with this conclusion is that $35,000 of the $70,000 is needed for the asset to maintain parity with the asset awarded in equitable distribution: (Brock @ p. 741) $25,000 of it is needed to offset the rising cost of living and the balance is needed to pay the taxes on the $25,000 income. (Please note:  The tax results because it is needed to prevent erosion of the asset.  This is different from the tax that would normally be paid on the balance of the income used to pay alimony, which would be subject to tax anyway.)  The second thing that is wrong is less obvious, but is well known to actuaries.


There is a world of difference in predicting a 7% rate of return for pension assets of a young participant population than there would be for one that is mature.  A mature participant population consists  entirely of retirees or one that is mostly retirees.  A pension plan with a mature population distributes far more assets in benefit than it accumulates in contributions.  This is very analogous to what happens with alimony calculations.  The ups and downs of the market can easily take what would otherwise be a 7% rate of return and convert it into a 3% rate of return when money comes out of the fund to pay annual benefits. This happens with alimony also because her needs require using the  income when there is none and worse yet, when the market is a fraction of what it was when it was a bull market.  This means that one pension plan with identical investments with a younger population of employees will exhibit a 7% rate of return over 10 years whereas the pension plan with a mature population will exhibit only 3%.  This was proven to the court by using the S&P 500 and the last three years of experience and superimposing a 7% effective rate of return by the end of the tenth year.  And what about inflation:  The 2.5% current inflation rate, plus the tax paid on it translates the calculated 3% rate of return into 0% rate of return on awarded assets.  This is what I truly believe to be the current rate today to use to impute to assets.  We asked for and received 2% in the previously discussed case because I am a pragmatist and I truly expected this to go up on appeal and I questioned whether the judges in the 4th DCA would grasp this concept.
Why Bond Coupon Rates Cannot Be Used

What about using bonds in lieu of stocks?  Bonds are no different.  To get the better rates of return, one must pay a premium for its purchase.  That means that when the purchased asset matures it will be worth less than what was paid for it. This result does not even factor in the inflationary component that eats into the asset still further.  Ignoring both, the reduction in principal that results and erosion of inflation each works to violate the alimony recipient’s right to preserve assets awarded in equitable distribution.  (Brock @ p. 741)
Imputed Rates May or May Not Apply Equally to Both Parties

What about the other spouse’s ability to pay alimony?  If he actually needs those assets to pay alimony, then it too should be valued with at most 2% as an investment return.  If he does not, then I would seriously look to whether it is reasonable to impute 7% with what can be achieved today.  Personally, I believe that it is overly optimistic to use anything above 4.5%  Subtracting 2.5% for inflation,  and 1% for the  that tax that must be paid on the 2.5% inflation in order to ensure that he is not required to use his assets to pay her alimony.   This brings us  full circle back to 2% (or less), showing clearly why 0% is not unreasonable when either party needs the income to meet their own needs.  Again, this is a result based upon current trends.  If and when things change, the time they change would make the issue ripe for a 61.14 petition for modification.  To project out earnings to what cannot be achieved right now would be inherently unfair.  It would force the recipient to use her assets to meet her needs. Similarly, to project her need with inflationary forces causes the same harm to the payer.  This is why both need and ability to pay must be based upon current, not future circumstances.
LIFE INSURANCE TO SECURE ALIMONY PAYMENTS

In the previous part, we visited with issues of double-dipping that are routinely ignored.  We also visited with how the Mallard ruling impacts this issue.  Now we examine life insurance as satisfying a marital standard of need because, in the great vast majority of cases, it exceeds that need.  Numerous recent ruling support this proposition.  The reason for most life insurance is that alimony is thought of as a lifetime right, again by the women receiving it.  It is neither a lifetime right, nor is it a right that extends beyond his lifetime (or hers).  Canakaris v. Canakaris, 382 So.2d 1197, 1202 (Fla. 1980); Flipov v. Flipov, 717 So.2d 1984 (Fla. 4th 1998).   The only exception to this rule is when a former wife would otherwise be left in dire straits without the alimony.  Richardson v. Richardson, 722 So.2d 280 (Fla. 5th DCA 1998); Levin v. Levin 745 S.2d 1077 (Fla. 1st DCA 1999) Baker v. Baker, 763 So. 2d 493, 495 (Fla. 4th DCA 2000).   This occurs when it is the lion’s share of her income or the only income that she receives.  Under such circumstances, insurance may secure that obligation past his demise.  But before insurance is required, one must look at all forms of other income in assessing the need.  A pension benefit that has the Board of Pension Trustees of the City General Employees Pension Plan v. Vizcaino, 635 So.2d 1014 (Fla. 1st DCA 1994) problems can be viewed as an income that may never occur.  But even if she never worked in the past, she might be eligible to receive social security benefits under his name and this must be explored before concluding that she has a right to this insurance.  In all other circumstances, the obligation ends when he dies.  Security is then used to insure that she receives all of that obligation right up to the time of his death.  Anything beyond that smells of Mallard violations.

The first factor that indicates the need is when the payer has been delinquent in the past. Ruberg v. Ruberg,  858 So.2d 1147 (Fla. 2nd DCA 2003).  Actuaries and insurers use prior data to predict future trends.   Prior delinquencies should bolster a  probable unpaid support claim  at any given time, leaving the wife with no remedy once he is dead.  Another even stronger factor is when, at the time of the hearing, the husband has alimony or child support arrearages.  Ruberg @ p. 1157 Facing a judge with prior arrearages is conduct so bold so as to indicate an even higher probability of future problems. The next factor that should be considered is his failing health.  Sasnett v. Sasnett 679 So.2d 1265 (Fla. 2nd DCA 1996) Ruberg @ p. 1157.  The theory to support probable unpaid alimony is that his demand for more money is more likely to cause him to think of his needs before his court-ordered obligations.  It could also cut short the stream of alimony creating more chances for leaving the alimony recipient in dire straits.  I personally believe that more care should be accorded the amount of the insurance when it is based solely on the health of the payer because the insurance that is awarded too often overstates the need.  A much better factor justifying the need for insurance is her failing health. Ruberg @ p. 1157 Clark v. Clark, 509 So. 2d 364 (Fla. 4th DCA 1987), and  Fiveash v. Fiveash, 523 So. 2d 764 (Fla. 1st DCA 1988).  This may support her inability to work.  In addition,  her unmet needs can accumulate rapidly when this occurs and an early demise of the payer could drastically change the picture of her most basic needs, and do so very rapidly.  I did not find this factor in the case law but I would none-the-less argue it when it exists.  Just as her poor health is an issue, it is even more of  an issue (justifying still more insurance) when she does not have health insurance because it takes the basic problem underlying the need for insurance and increases it exponentially in a very short period of time.

Of course, even when the factors needed are present, this need is still an alimony-based need just as all other needs are.  Its cost is treated as an alimony payment and is added to all other alimony payments.  It must be included in her needs when alimony is awarded.  Otherwise, it cannot be provided unless his ability to pay for it is separately demonstrated and that demonstration includes her other listed needs. Zangari v. Cunningham, 839 So.2d 918 (Fla.2nd DCA 2003).  Cissel v. Cissel,  845 So.2d 993 (Fla. 5th DCA 2003).  When there is far more need by both husband and wife than there is money to pay for it, awarding her life insurance without cutting back on other alimony prejudices the husband.  Too many attorneys that I know observe only this issue and then not very well.  They will only provide the security if he already has insurance in place.  Their theory is it must be harmless.  Yet the existence of available insurance when the parties divorce does not guarantee the husband’s ability to pay for it (nor the wife’s entitlement to it).  This is no less true when post-divorce alimony is new for him.  The cost of the alimony may have forced him to otherwise terminate the insurance.  If this is the sole basis, then none of the requirements needed to award the insurance have been met.

Have I made you think a bit.  I hope so.  Let me know what you think of this newsletter.  Also give me some of your comments for future topics.  As this is the 25th newsletter, I often worry about how many more of these can I do.  But those permutation of possibilities discussed in the previous newsletter continue to occur.  I just picked up a case in the West Coast on Friday where the demonstrated need exceeded the available income when the Mallard facts are otherwise in place. WOW!  I also have a never ending case on the West Coast that has far more good issues than there is money to fight them.  Yet the parties continue to fight. 
Jerry Reiss
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