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                                                              Re Measuring the Marital Standard of Need

Dear Family Law Attorney:


It never ceases to amaze me that most forensic experts lack the simple discipline to make proper measurements.  This is no less true in the area of alimony computations.  The foundation for any alimony calculation is to first calculate the marital standard of need for both the payer and the alimony recipient.  This begins by first reviewing financial affidavits.  The first financial affidavits that must be reviewed are the ones provided to the court at the time of dissolution of marriage.  These affidavits establish the baseline for need.  As such, it is very important that both parties to the alimony process are thorough with establishing need and are careful.  This is no less true even when it is clear that there will be less money to go around than there will be need. The court cannot determine how to fairly cutback the needs of both parties unless these steps are properly followed.  Too often each party is cavalier on need, fearing that unless their affidavit is inflated that he or she will bear the brunt of the lifestyle cutback.  This is very bad thinking because it often leads to excessive double counting at the same time that many justifiable lifestyle needs are overlooked.  The baseline of marital need is then established by how much legitimate need was left off and which side does a better job identifying and eliminating the double counting.  This often occurs because experts apply the incorrect standards for measuring need.  This will be the focus of this newsletter.

Distinguishing a Marital Standard from a Post-Dissolution Standard 


In the November 1, 2003 newsletter dealing with alimony issues, I engaged the reader in a discussion about how many forensic experts will take the need established by the marital financial affidavit and project out that need with a cost of living projection to the date of the 61.14 hearing.  I explained that this is wrong because it fails to deal with how needs change through time.  It is also wrong because it treats the need as a property right.  The fact that needs can change through time is often incorrectly applied even when establishing the marital standard.  

In a recent divorce, I was confronted with a CPA challenging several insurable needs that the wife had post-judgment as falling outside the marital standard.  The issue of the marital standard is not about an exact need.  For example, if the parties when married spent 10% of their available incomes on insurance, it is this insurance that sets the marital standard of need.  The exact type of insurance does not.  Insurance needs change after the divorce and this does not mean that the new insurance need fails to justify a marital standard of need.  The wife who had the inferior earnings capability may not have worried about insuring certain liabilities during the marriage when she had the husband’s income as an alternate form of insurance against the loss.  The trick here is that the need may be established as a legitimate need and that the listed post-judgment insurance need fall within the same percentage parameters as what was spent during the marriage.  What percentage of the marital standard that caps her particular need for the insurance is determined by the facts of the case.  In some marriages, it may be reasonable to utilize 2/3rds of the marital standard.  Others may be substantially less.   Need is something that does not divide evenly.  The old adage that two can live as cheaply as one is nonsense.  If there are insufficient assets to support the needs of both parties, they will be cutback.  But they should be cutback after the baseline of need is properly established.  Otherwise the baseline may be cutback twice for one party.  

If the wife’s assets will be used to produce income in order to offset her needs, her rights to preserve the principal of her assets also justifies the need for the insurance.  This cannot be overlooked either.   The parties must remember that while the wife has a right to preserve her capital, that right works as a valuation parameter for both parties. McLean v. McLean, 652 So.2d 1178 (Fla. 2nd DCA 1995); Batson v. Batson, 821 So.2d 1141 (Fla. 5th DCA 2002); Bloch v. Bloch, 688 So.2d 945 (Fla. 3rd DCA 1997); Hanks v. Hanks, 553 So.2d 340 (Fla. 4th DCA 1989).  The right to preserve assets works to preserve capital and cap income.  This works to determine the needs of each party.  But the right to preserve capital can also be used to demonstrate why certain reported decisions refuse to award attorney’s fees when both parties will receive substantial assets under equitable distribution and others will not. The right to preserve assets is only a valuation parameter.  It works with many other parameters to determine the marital standard of need.  Too often it is thought of by women as an absolute right and applies only to their assets because they are the ones who receive alimony.  This also is incorrect.

Yet there is a delicate balancing act that must be dealt with when the need is an insured need.  It should be permissible to use insurance to preserve capital when money spent on insurance was established during the marriage.  The insurance cannot protect more than the principal.  To do so enriches the assets and this uses alimony to create more assets.  This violates our supreme court ruling in Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000).  This occurs more often than many attorneys may realize.   While the reported decisions have been moving recently in the direction of restricting insurance strictly to when certain factors exist
, I find insurance being used that violates Mallard even when the insurance would otherwise be justifiable under these court rulings.  This occurs because assets and alimony are determined independently and little thought is given to the interrelation between the two.  Zimmerman v. Zimmerman, 755 So.2d 730 (Fla. 1st DCA 2000).  This is a clear violation of the finding in Canakaris v. Canakaris, 382 So.2d 1197 (Fla. 1980).  For example, when the trial court awards survivor rights for a defined benefit plan asset, it makes little difference whether the wife pays for those rights when an unexpected death results in a guaranteed stream of income from the retirement plan.  It must be considered and factored into the amount of insurance, if any, that will be needed to secure the alimony payment.  If it is not, the portion of the insurance proceeds equal to the present value of the stream of pension payments creates property with an alimony payment, which is the premium.  Once again, this violates Mallard.  

A Brief Commentary 

******************************************************************************

Many supporters who know me for pension and QDROs ask incredulously, what can I do for the issue of alimony?  I find as many variables exist with alimony as exist with pensions and given that the two are often interrelated, the permutation of possibilities are nearly infinite.  I also find that few CPAs are disciplined in valuation work.  As they often find themselves doing advocate work for their clients against the “evil IRS”, that advocacy often moves over into the courtroom.  This advocacy is what needs to be changed, especially as it relates to alimony.  Adopting guidelines will not solve this problem.  It will only create new issues of unfairness.

******************************************************************************

Check for Double Dipping

Once the marital needs have been identified, the next step is to check to see that the need does not appear elsewhere in the affidavit.  This is present far more often than not.  For example, many lifestyle needs are financed with credit cards.  The need then shows up under the particular category of need at the same time that it shows up as a need to pay back the debt.  It should also be permissible to allow a certain percentage of ATM withdrawals as establishing need.  If it is withdrawn, it is not saved.  No one can account for every item of need that they encountered during the marriage.  But the amount withdrawn should be reasonably small in relation to the income available to both parties.  The allowance should also be able to vary with the facts.  If only the husband worked during the marriage, the wife has less understanding of actual needs.  But what is allowed as reasonable cannot exceed what was actually withdrawn at the ATM during the marriage.

Determining a Percentage of Marital Need


As discussed earlier, it is nonsense that two can live as cheaply as one. Yet even though actual need may be established by one party, it is not reasonable to allow that person to claim all of the need that was collective shared with the other spouse during the marriage.  It is also not reasonable to divide it in half when the need was shared.  The shortfall of income will be used to cutback need afterwards.  If it is cutback beforehand, there is a risk that one party may be cutback twice.  Furthermore, the error becomes perpetual, because changes in income can be later used in a modification proceeding with the resulting  alimony payment either enhanced or further restricted, both capped by the marital standard.  This will not be possible if the line item of need was adjusted before it was cutback under a shortfall of income.    


What may be a reasonable percentage of marital need allocated to a spouse will fully depend upon the income that was enjoyed during the marriage and the parties’ lifestyle.  For the marriages having income to support the more basic needs, those needs are automatically shared by both.  But that does not mean that each receives 50% of the need.  While equal, they each may share 2/3rds of it or some other percentage.  

For example, it may be reasonable to show the exact mortgage payment paid during the marriage for the wife awarded custody of several children.  That does not mean that the husband’s needs are reduced to living in an apartment.  That will often result after the shortfall of income is used to cutback both party’s needs.  On the other hand, if the husband was accustomed to living in a nice home, his needs can be initially established on that basis even though he has less need for more spacious living arrangements.  Adjusting the marital lifestyle on the affidavit can work to increase the alimony payment and reduce the child support payment.  Many courts will prefer this methodology because the husband can then deduct a higher alimony payment from his taxes.  The problem with this approach is that it inflates the wife’s needs for a bigger residence, which survives the children’s 18th birthday.  It is true that her need for a bigger residence can be adjusted when the children are grown.  Yet his adjusted lesser martial standard of  need allows her to capture a greater portion of his greater income occurring after the divorce even though they had the same lifestyle before the divorce.  What I am concerned about here is that her needs based upon her limited income should not be determined by the extra needs of the children.  That is what the disproportionate child support payment is designed to cure.  If it is, there is not only some double dipping of need, the error will survive the last child reaching the age of 18.


Upkeep and maintenance of an awarded house is definitely a lifestyle need. It will also be necessary in order to preserve the marital principal. However, it is troublesome to award alimony that includes this line item of need when the mortgage payment is also included.  There is a component of both principal and active appreciation inside every mortgage payment.  It pays down the mortgage, thereby increasing the amount of principal.  This is a clear violation of Mallard.   The Mallard problem can be dealt with simply by disallowing the upkeep and maintenance on the house as a marital need.  The decrease of the property value due to deterioration should be offset by the rising value of the property that inflation brings.  If this method is rejected, the only other way to eliminate the Mallard component is to determine the current portion of the mortgage payment that is principal and deduct it from the mortgage payment.  This mortgage principal is again calculated at each modification proceeding.    

Applying Income to Adjust Marital Need

More Commentary

******************************************************************************


Referring to my newsletter published over the Internet in June of 2004, I was very critical of the authors of Ho & Cohen, An Update of Florida Alimony Caselaw: Are Alimony Guidelines A Part of Our Future, PI, 77 Fla.B.J. 79 (Oct. 2003) and PII, 77 Fla. B.J. 85 (Nov. 2003) .  The authors cited to the Mallard result as proof on why the statutes should be changed.  I have worked for both husband and wife in different cases involving the Mallard facts.  The issues presented in this newsletter are especially important to observe when there is so much more marital income than is needed by either party after the marriage ends.  Those needs do not have to be cutback when the Mallard facts are present.  The complex issues that should be examined should not pose a financial burden to either party.  There is simply no justification to use the Mallard facts to support a claim that the statutes need to be changed in order to remove judicial discretion on alimony.  If anyone is to make a claim to this relief, it ought to be the wife unable to afford good experts.  The problem with this belief is that the issues are not less complex when the wife can ill afford good experts.  Husbands with better incomes often ordered to pay the wife’s legal expenses will not be any better able to afford good experts.  Simple solutions to complex problems are sure to invite disastrous results for one party and it need not only be the husband when this occurs.   It can and will likely be either party depending on the facts of the individual case.   This is why I am so opposed to these guidelines.   I would personally rate the Fourth District Court as by far the worst District for dealing with complex financial issues. See last month’s newsletter.  It is little wonder to me why then it is the District that has championed the concept. Justice Farmer in Bacon v. Bacon, 819 So.2d 950  (Fla. 4th DCA 2002) and Justice Polen in Landow v. Landow, 824 So.2d 278 (Fla. 4th DCA 2002).


These are the kinds of processes that one must deal with in order to establish need.  In order to finish the need baseline, available income must be dealt with.  This should be distinguished from the available income to pay alimony.  The baseline should consider the available income to meet one’s needs. There should be different standards applied here than when determining ability to pay alimony.   This is where things start to get complicated.  There are too few court rulings that address these issues.  See Willis, Family Law Economics, Child Support and Alimony: Ruminations on Income, P I, 78 Fla.B.J. 34 (May, 2004) and P II, 78 Fla.B.J. 34 (June, 2004) .  Far more rulings are needed and these rulings are more important to fairness than alimony guidelines could possibly be.  Canakaris enumerated many factors that a court should consider when awarding alimony.  These include the age and health of the parties, the education of both parties, and the length of marriage.  Yet there is no objective basis for applying these factors unless available income is treated as a two-step process: First, determine the adjusted income used for modifying the baseline of need.  Next determine all available income that can be used to pay alimony.  The adjusted income should be restricted to one full time job and the marital standard of whether the wife worked during the marriage should not play a part in this process.  The complicated issues of imputing income from awarded assets and underemployment pose enough complication all by themselves and will be dealt with in a subsequent newsletter sometime in 2005.  To complete the process, it is assumed that the available income has already been determined for each party.  The shortfall of income in meeting each parties needs is now calculable.  The judge should be provided a schedule showing this shortfall as a schedule, separate from the financial affidavits.   The baseline award of alimony should now adjust the need on both affidavits, cutting back the needs of both on a proportional basis.  Again, this step is performed to provide the court a baseline for measuring the impact for the factors enumerated in Canakaris. 

This is only a guidepost and has little to do with the actual process of the award. Ability to pay alimony looks at all income.  But without this guidepost, the trial court simply has no objective basis to make an award that fairly reflects all of the factors enumerated in the Canakaris opinion.   The trial court can claim that it did reflect all factors and can address each one and the appellate courts will fail to find that it abused its discretion.  But this does little to solve the problem that there is simply no objective way to determine whether a wife in a long-term marriage fairs better than one who was married a short interval when there is no standardized basis for determining income.  Alimony guidelines will do little to solve this problem either.  To illustrate the mess, consider the following: A wife awarded cash for a defined benefit plan faces a modification proceeding when the husband retires at his mandatory retirement age.   The court calls his monthly pension benefit income even though using it caused a reduction in his principal.  The court refuses to use her income inside her IRA because she has not reached the age of 60.  Thus, his principal awarded in equitable distribution decreases and hers increases.  This is not a misplaced example.  These are the facts in the ruling of Acker v. Acker, 821 So.2d 1088 (Fla. 3rd DCA 2002) en banc, which approved this result with a vote of ten to one.   Certain women can argue that all unfairness disappears with guidelines.  But unless more of the issues of income are nailed down with court rulings that address each as fairness issues, noting how the alimony is adjusted for the factors enumerated in Canakaris, guideline legislation will only be window dressing and the issue of fairness will all but disappear.  A husband’s future income will vest as a property right.  I would strongly suggest that proponents of guidelines read the two-part bar journal article on Professor Willis’ income ruminations if fairness is to be their long-term objective.

The adjustment to income can take many forms.  For example, a long-term marriage and a party’s disability can adjust the available income to pay alimony in a number of important ways.  Remember, the income that was used in the separate baseline schedule was imputed to a wife who did not work during the marriage and used only that portion of income attributable to one full-time job for the husband.  Adjusting this income to her and including more or all of the income that he earns from multiple jobs may be indicated when the wife leaves a long-term marriage.  If she is also disabled from a long-term marriage, then certainly using all the husband’s income is indicated.  That disability may argue including more of that income even when the marriage is less in duration.   This is the baseline that I suggest we start using so that when a court awards need-based alimony in a long-term marriage, that she gets more alimony than someone does in the shorter-term marriage.  It is also one way we can be sure that the court impacted the Canakaris factors and did so on an objective basis.  

Jerry Reiss
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