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Dear Family Law Attorney:


Any public policy purpose served by alimony is sure to be defeated if the Florida Legislature were to pass alimony guidelines.   Proponents of the guidelines unwittingly offer the best reasons why it will create more injustice than it corrects.     This proof can be readily found in the article, Victoria Ho & Jennifer Cohen, An Update on Florida Alimony Case Law: Are Alimony Guidelines a Part of Our Future?  It is published in the October and November, 2003 issues of the Florida Bar Journal.


Before visiting with the precise issues that these attorneys raise, I would ask the others who have been reading my previous newsletters to answer one question: Haven’t the previous 19 newsletters demonstrated many of the mistakes routinely made in all valuation matters, including alimony calculations?   Yet do not mistakenly believe that these are unintended errors for the feminists who are a product of the 90s.  Such women are shrewd and consistently prove this all the time.  


She proves this when she requires improvement to her 50% share of equitable distribution as a line item of need.  She also proves this when she routinely requires the husband to pay insurance premiums securing her right to alimony after he dies.  She show this when she requires that the husband share survivor benefit costs of retirement benefits, thereby making her 50% share more valuable than his.  Do not expect her to account for these survivor benefits in the additional insurance that she now requires him to pay to secure her alimony right.  And should the survivor benefits erase all need when he dies, so what.  She still believes that she has a right to secure the alimony payments with life insurance (that he should be required to finance.)  She also shows this when she imputes income that the husband’s family routinely provides him during the marriage in establishing his ability to pay a specific amount of alimony.  But when she always receives money from her parents during the marriage, that the money should not be imputed to her because he has no right to benefit by it after the marriage ends.  Its her parent’s money and they have a right to stop giving it even though simple logic tells us that the support from them will not likely end after the marriage dissolves.  If anything, it is more likely to increase. 

There are countless other examples that show that injustice is frequented more on men than on women.  Take a look at how often she prepares financial affidavits showing the need to repay the debt that she created during the marriage at the same time that she itemizes each category of need that created the debt.  A man might call this double-dipping and inherently unfair.  Once awarded, she believes that the right to continue this alimony is absolute and no longer depends upon his ability to pay the amount awarded or her needs as established during the standards set by the marriage.  She shows this all the time through her experts when such individuals update the marital standard by applying the CPI (“Consumer Price Index) to the dollar need without justification whether each line item of need has changed, or maybe no longer exists.  The Acker wife shows this when she bitterly complains at oral argument that he built up more assets than she did after the divorce and the disparity between them should be corrected with alimony payments Acker v. Acker, 821 So.2d 1088 (Fla. 3rd DCA 2002).  

 The Diffenderfer Court found that no recitation of formulae, considered in the abstract, could capture the variety of considerations necessary in order to do equity (Diffenderfer v. Diffenderfer, 491 So.2d @ p. 269 (Fla. 1986).  This specific holding was reaffirmed by the Boyett Court. (Boyett v. Boyett, 703 So.2d @ p. 453 (Fla. 1997).  The Canakaris Court found that the award of property and alimony were interrelated and part of the overall scheme.  (Canakaris v. Canakaris, 382 So.2d @ p. 1202 (Fla. 1980).  Given that retirement plans are only sometimes a part of that scheme, it should follow that the Diffenderfer and Boyett holdings that there are an infinite array of possible fact patterns and solutions should also apply to alimony awards.  There will be some 25-year marriages when the wife can demonstrate an unmet need and not be entitled to alimony or an increase in alimony.  The former wife in Waldman furnishes us with an immediate example, but there are many other fact patterns that can produce this result Waldman v. Waldman, 520 So.2d 87 (Fla. 3rd DCA 1988).  A 62-year old wife of a seven-year marriage may qualify her for alimony when she gave up permanent periodic alimony to marry and stopped working to accommodate the new husband’s wishes.  She is much more likely to be permanently injured by the divorce and the husband bears some responsibility for that injury.   The Civil Rights Act of 1991 (42 USCA §1981a) protects a worker against unlawful discrimination in the workplace.  Federal Courts seldom award more than three years front pay losses as an equitable remedy even when it may take much longer to find equivalent replacement work.  Yet, when the worker is in his or her 50s, these court rulings have recognized how much more difficult that task may be and will award front pay awards that will compensate the injured up to retirement, thereby making companies pay more money with these facts (Munoz v. Oceanside Resorts, Inc., 223 F.3d 1340 (11th Cir. (Fla.) 2000); and Lewis v. Federal Prison Industries, Inc., 953 F.2d 1277 (11th Cir. (Fla.) 1996)). Why shouldn’t that accountability extend into equity-based family law rulings in the short-term marriages when other facts support it?   With all of the problems of the current system, I want to keep that discretion with the trial courts.    

Yet the feminist of today does not.  She is fed up with appellate review when it catches her doubles-dipping or misrepresenting appellate rulings to the trial court because the man is always at fault for the breakup.  He was either unfaithful to her or he simply failed to live up to her expectations. Therefore, she reasons: If not for these failures, she would be enjoying his future income.  He must therefore pay her for his failures.  For this reason, today’s feminist sees the purpose of alimony differently than that contained in the 1988 statutes: It is her right to share in future property that he earns (O’Connor v. O’Connor, 782 So.2d at pp. 504-505 (Fla. 2nd DCA 2001)).  She makes her first stab at receiving his future income directly (Barner v. Barner, 716 So.2d 795 (Fla. 4th DCA 1998) and the court sees this for what it is and properly rejects it. 

Why shouldn’t she believe that she has the right?   After all, she was instrumental in changing the statute in 1988.  It shifts all of the burdens for demonstrating a non-marital share to her husband.  Today’s feminist is politically involved and cunning.  She knows full well that her male counterpart will routinely take actions during the marriage that will defeat his right to claim an exemption for the property that he brings to it. (O’Neill v. O’Neill, 868 So.2d 3 (Fla. 4th DCA 2004); Robertson v. Robertson, 593 So.2d 491 (Fla. 1991); Belmont v. Belmont, 761 So.2d 406 (Fla. 2nd DCA 2001); Williams v. Williams, 686 so.2d 805 (Fla. 4th DCA 1997); Cattaneo v. Cattaneo, 803 So.2d 889 (Fla. 5th DCA 2002); Goodman v. Goodman, 797 So.2d 1282 (Fla. 4th DCA 2001).  Today’s feminist now has her sights set on the future property that he earns.  Failing in her first attempt, she tries to get the future property through the back door, by using alimony as a funding vehicle and then makes her second stab at this in Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000).  The Supreme Court rejects this, citing that it violates Boyett at. P. 1140.  She gives it a third try in Acker, by using his share of the divided property to fund alimony.  Even though the Third District ruled with her 10 to 1 in an en banc ruling, she is taking no chances with the backward Florida Supreme Court (according to the scathing dissent of Justice Pariente in Mallard at Page 1142, in which Justice Quince concurs).    

This is the real aim behind Guidelines and the man who supports them believing that it will set upper limits on what women are awarded should look at the legislative history and get realistic about what can be expected if they are adopted.  Just take a look at what is said in the recent bar journal article that supports the guidelines.  The article zeroes in on the Mallard result as inherently unfair because the woman receives less alimony when the husband was stingy with her.  But when that happens, she receives so much more in equitable distribution.  She will also be so much less likely to have her unmet need cutback due to his inability to pay that much alimony.  She leaves the marriage debt free as a result. (Mallard at p. 1141)  What is unfair about any of that? Today’s feminist fails to recognize the good that was visited on the Mallard wife because she truly believes that a woman married to a man for a long-term period has a rightful claim to his future income,  irrespective of any of the attendant circumstances.  Make no mistake about it: Once successful securing alimony guidelines, the 90s feminist will look to take the final step in securing his future income by eliminating the termination upon remarriage clause.  Just as she compared the Mallard wife to the wife married to the more generous man, she will compare the poor woman who remarries to the smarter one who just lives with the guy.

The free thinking man who opposed the Equal Rights Amendment thirty years ago is paying a price for that stupidity because most women who supported equal rights back then didn’t really want full equality.  Yes, they wanted access to all the rights previously denied to them.  But they also wanted to retain the privileges and exemptions that were bestowed on them when they didn’t have the rights.  Some might say that that sugar coats the facts.  They might go further and say that today’s politically active feminist simply has a narcissistic personality disorder.  Whether the woman who divorces today is a feminist or not is irrelevant.  The one thing that is clear is that women and men think differently and approach the divorce from an entirely different perspective.  She is emotional and either blames him for things that went wrong, or she simply does not want the marriage to end. and will therefore be unrealistic at mediation, hoping against hope, that if she fails to agree to a division that maybe the marriage will not end.  It is therefore ludicrous to believe that  the guidelines will make her more inclined to settle.  When he will have to finance her war machine because he has the vastly superior ability to pay attorney fees and costs, she will just fight more about property issues.  When the husband with the superior earnings record fails to settle an alimony issue, it is often because he fails to believe his attorney that he will have to pay the entire cost of the litigation.  Guidelines will not solve that problem either. [Much likelier settlement is another selling point of the aforementioned bar journal article.]

The article also makes a comparison to the initial reluctance that the community had to child support guidelines in order to further support removing discretion on alimony.  But child support is altogether different.  Foremost, no child had say into being brought into the world.  The husband or wife had a free choice with marriage.  Second most, both husband and wife are required to contribute to child support on the basis of their ability.  Third most, children do not have income imputed to them.  Fourth most, our society does not require children to work in order to support themselves.  Fifth most, children are not awarded equitable distribution when their parents divorce.  Sixth most, child support ends when the children reach the age of 18.  Seventh most, the husband and wife lose most of their ties once they divorce.  The relationship between a parent and child need not  and should not change after the divorce.   Finally, women who punish their former husbands by interfering in child visitation will not be less likely to do this following the adoption of the alimony guidelines.  If anything, the practice will increase once women who are prone to this spite work are secure in the knowledge of the amount that they will receive as alimony.  These eight reasons make any comparison between the two meaningless.   

Part 2 of the article deals with several states which have adopted the guidelines.  The prime example is Pennsylvania.  Pennsylvania is one of the more conservative states.  It has been my experience with cases there (and my limited knowledge of the state’s case law) that women fair so much worse than they do here in Florida.  California, often described as the land of fruits and nuts, is cited as a second example.  California is a community property state and everything must be split down the middle there.  No one I know who provides forensic services in California (and I know quite a few) believes that the property and support laws are equally fair to both sexes.  Much of their case law dividing property is different than ours.  I do believe as Canakaris has stated, that property and alimony awards are interrelated to one another.  Why should we look at states with vastly different property laws for a solution here.  

The Florida Supreme Court has issued many of the best property and support rulings in this nation of ours.  It has also issued a few of the worst.  With the good goes some bad.  Things that work do no work perfectly.  That is no reason to change it.  I know that most men think that it has already gone too far favoring women.  Adopting alimony guidelines that dictate an amount of income that a husband must pay to a former wife reaches a new plateau, where the public policy purpose of alimony has been transformed to nothing more than involuntary servitude.  The inflexibility of such system will surely lead to one of two disastrous results:  (1) Utter chaos after parties marry and divorce numerous times, with numerous unanticipated problems not contemplated by the statute; or (2) People will no longer marry.  Given the sad state of affairs where we compensate the historical unfairness to the women by turning things upside-down, wouldn’t it be something if the only parties who marry 20 years from now are limited to people of same sex orientation?  

This is a highly charged and emotional issue for many.  I encourage those who would like to comment to do so.  I will publish your comments, along with your initials and the region that you are from (e.g. Central Florida, Northern Florida, Southeast Florida. etc.) later this month.    

As always, a great deal of time went into the preparation of this newsletter. Your comments are the only way that I know that it is being read and appreciated.  You need not agree with what I write.  That is unimportant.  Your time and appreciation is all that matters. 

Jerry Reiss
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�  Before proceeding, what follows is put forth very strongly.  That is because I believe that what is being proposed is very dangerous and will create far more injustice than it will alleviate.  I also want to make it clear that I am in a long-term marriage and expect it to last.  I am not bitter, as some have thought.  I am just as passionate on many women’s issues (including division of pension plans) and have expressed them in the past newsletters. 
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