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                                                            Re Measuring the Marital Standard of Need P III:





     Imputing Income


Dear Family Law Attorney:


This year I made a commitment to write a series of newsletters dealing with alimony topics. As an actuary, I look for building blocks whenever I am about to tackle a problem in unfamiliar territory.  That is how actuaries analyze data.  The most fundamental building block in pension valuations is the supreme court ruling Diffenderfer v. Diffenderfer, 491 So.2d 265 (Fla. 1986).  The court demonstrated an understanding of the topic well worth a grade B.  I would have given it an A if it invented rather than relied upon the reasoning set forth in Majauskas v. Majauskas, 463 N.E.2d 15 (N.Y. 1984).  Students of alimony should recognize that its most important ruling was decided by the supreme court in Canakaris Canakaris, 382 So.2d 1187 (Fla. 1980).  This one clearly merits an A+.  It is one of the reasons that it is cited in my newsletters more than any other ruling.  The Diffenderfer Court is the last time the Court reversed the appellate court that certified the question of a valuation related issue.  I believe that this explains why the same Court that ruled in Weisfeld, Kelson, Abernethy and Mallard (Among the best decisions in the nation) is also the same court that ruled in Boyett and Acker (Two of the worst).   Our supreme court is not willing to reverse on a complicated valuation issue.  Thus, if the court below did its homework, the supreme court ruling is great.  Otherwise, need I say?

Why Canakris Rates an A+


Women rate this as an important milestone in removing the control that the former husband has over his divorced wife.  But the ruling has so much more substance than just that.  First, the ruling clearly deals with all the building blocks needed to perform valuations of need and ability to pay.  It establishes not only the standard of review for the appellate courts to use, it also establishes the valuation parameters that must be used by the trial court in setting alimony.   It defines the various forms of alimony that may be paid and the circumstances that justify each award. The Court also understood the interrelationship between equitable distribution awards, the income they throw off and alimony.  

It is too bad that certain courts since the ruling continue to overlook this interrelationship (including the Acker Supreme Court).  It actually believes that the West Law version substituting “his”` for “hers” was the key to what the Diffendefer Court meant when the change was made.  It believed that that change transformed the entire meaning of how the opinion reads.  In other words, The Diffenderfer Court was not concerned about excluding his divided asset from later consideration in alimony payments, but was warning the trial court about using the income from her divided asset that he no longer has.  Imagine that!  The same Court that empowered the trial court with resolving the intricacies that equitable distribution and alimony have to each other, as part of one overall scheme, needed to remind it not to use the income that he no longer has.  Just perhaps that court was much smarter than the Acker court could imagine.  Perhaps it understood that a pension payment was the self-liquidating asset and was not income that it threw off.  Just perhaps it understood that when the asset is a pension plan, which self liquidates, using the payment is identical to using the full asset.  Perhaps its warning not to use the payment was a warning not to use the asset.  Is that possible or is it more likely?  Before answering, consider the vast analytical research that the Diffenderfer Court did looking at sister state decisions.  Please, give the Court an F- for its lack of vision.  To think, that logic took them  three years.

One of the biggest problems that I have with alimony guidelines is that it is borne on principles that the trial courts fail to objectively follow the factors enumerated in Canakaris when setting alimony.  Yet the inflexibility of guidelines in setting minimums and maximums as a marital standard is sure to invite more spousal misconduct when it comes to income manipulation.  It will also encourage women who have used the children as pawns when they punish their fathers to increase this activity once they are secure in the knowledge of what they will receive as alimony payments.  Acker is sure to invite misconduct, as well,` when the trial court must count the husband’s income of his equitably divided pension even when the wife clearly manipulated hers so that it doesn’t count.  This particular newsletters deals with one topic: Analyzing when it makes sense to impute income to a party (and by how much) and when it does not.  Imputing income applies to both determining his ability to pay alimony and her need for it.

Imputing Income for Investments


In the last newsletter, we suggested that income that is used to determine need and ability to pay alimony be determined separately from the asset itself.  If it is not, its use cuts into each spouse’s right to preserve assets awarded in equitable distribution.  This was clearly demonstrated in Part II, published earlier.  Once this concept is fully grasped, it should be understood that the way a person invests his assets during the marriage is not a marital standard in of itself and should not be used in imputing income.  We also showed that when income is analyzed this way, there is very little difference between the results of the various forms of investments.  Thus, this is an objective standard for determining income that should be used.   The amount of income that should be imputed for this purpose fits within a very narrow range of possibilities.  


Clever attorneys and experts in finance may argue that this does not cover all the assets.  For example, what if the asset is company stock and the person has a substantial ownership position in the company and works to improve the value of the stock by working for the company.  See Robbie v. Robbie, 654 So.2d 616 (Fla. 4th DCA 1995). Even with these complications, the objective method proposed above need not be abandoned.  The real issue with these new facts is that the usable income must distinguish between active and passive appreciation. Compare Pagano v. Pagano, 665 So. 2d 370  (Fla. 4th DCA 1996) to O’Neill v. O’Neill, 868 So.2d 3 (Fla. 4th DCA 2004) and Chapman v. Chapman, 866 So.2d 118 (Fla. 4th DCA 2004).  Also see, Anson v. Anson, 772 So.2d 52 (Fla. 5th DCA 2000), en banc.  [How this is done is explained in the bar journal article that was written two years earlier and which has not been published by those currently in control].  The passive component, which includes inflation and risk reward, is part of the asset itself.  The part that is actively improved is not.  The active component may be imputed as income and divided as property without even running afoul of double-dipping.  In setting alimony, it is used as a rate of growth which is used to measure income occurring after the cutoff date, which is not the same asset as the income accumulated before the cutoff date.  It is the most reliable indicator of immediate future income and could later be adjusted under a 61.14 modification proceeding. 


What if the income the assets throw off is the sole basis of all income?  Anytime a spouse is placed in jeopardy of substandard living, the objective standards are relaxed in favor of public policy.  It is the reason to support double-dipping into the asset when there are arrearages to pay.  Bowen v. Bowen, 471 So.2d 1274 (Fla. 1985); and Rogers v. Rogers, 746 So.2d 1176 (Fla. 2nd DCA 1999).  It is the reason to support life insurance to secure alimony payments that extend beyond the payer’s lifetime.  Richardson v. Richardson, 722 So.2d 280 (Fla. 5th DCA 1998); Levin v. Levin 745 S.2d 1077 (Fla. 1st DCA 1999) Baker v. Baker, 763 So. 2d 493, 495 (Fla. 4th DCA 2000). Certainly, when this income is the sole basis for support, and the spouse would otherwise be forced to live in a substandard manner, reasonable minded people can agree that the right to preserve assets must be compromised in favor of public policy.

Mallard, Imputing Income, & Preservation of Assets


It can become utter chaos when these three forces meet.  This is where some rethinking may be needed for imputing income.  Without it, payers of alimony can forget about retiring, or both parties can look forward to poverty in their twilight years. In order to understand this problem, we look at one the best rulings on why each spouse should be able to preserve his or her assets following divorce.  This is a second DCA ruling which happens to be one of the best rulings on the entire subject.  It is one more example why the Second DCA continues to issue the best valuation rulings.  In McLean v. McLean, 652 So.2d 1178 (Fla. 2nd DCA 1995), the court observes that a wife should not have to jeopardize her future security by invading her retirement assets awarded in equitable distribution. This makes clear the purpose to preserve assets.  Although the ruling does not discuss this result, such a requirement would have run countermand to the husband’s ability to preserve his assets because he would have to dig into his assets even more at  retirement if he gets the benefit of the lesser adjusted need on the amount of alimony payment he makes today.  Accordingly, this standard works to secure both parties ability to maintain their standard of living into the retirement years.  It is extremely important to understand that when he is retired in accordance with the standards set forth by Pimm, she must use her assets because he must use his.  The one thing the Acker opinion carefully avoids is this issue.  The trial court applied the Acker interpretation only to one spouse.  It was preserved for appeal and argued everywhere.   To deal with this issue, it had to reverse the Third DCA enbanc ruling by its failure to address the issue and remand it to the trial court.  The Acker wife had $250,000 in assets in an unencumbered home.   Allegedly this equity has increased to well over a half million dollars.  She also had $650,000 in other liquid assets.  


This sole principle of preservation of assets, as explained in McLean, works well when the parties lived an affluent lifestyle.  But what happens when it is not so affluent?   As a general rule of thumb, we do not impute income from retirement benefit contributions because these benefits are not paid today.  Yet, when their accumulation is voluntary, such as in a 401(k) plan, we look upon that contribution as a voluntary reduction in income. (Professor Willis examines this same issue in Family Law Economics, Child Support and Alimony: Ruminations on Income, P II, 78 Fla.B.J. 34 (June, 2004)) and approaches it a bit differently.  He questions whether all contributions should be imputed as income.)  What is really voluntary about setting aside some money for the retirement years.  After all, we retire when our bodies fail us and we can no longer work.  Any inference that setting aside money for retirement is voluntary leads to the absurd conclusion that all retirements are voluntary (for purposes of imputing income).  If adopted, this would mean men must work unitl they die.  This is certainly the way some women view the subject when it affects what they receive as alimony payment.  It may have even been the unexpressed views of some of the more liberal supreme court justices who decided Acker.  This is where the line in the sand must be drawn.  The historical failure to fight this point will lead to an eventual ruling that men who have alimony obligations can never retire.  This will happen because the 401(k) retirement plan which has replaced most traditional plans do not provide ample monies on which to retire.  Rulings that discourage the savings by imputing income to the alimony payer will work to decrease what otherwise would have been barely adequate at retirement.  If he hasn’t enough on which to live when he retires, guess who else suffers.  Given the trend of the rulings and the long history of opinions that state that he cannot retire and place her most basic needs in jeopardy, what do you think will happen next?  This is why the attorneys who represent the men must fight this point. Reasonable retirement contributions should be allowed and the notion that this is in any way a voluntary reduction in income should be ignored when setting ability to pay.  Certainly, any amount made within pre-taxed 401(k) limits, should receive an exemption.  It is almost always less than what would not have been attacked as voluntary in the traditional pension plan.  It should also be argued to the court and, if necessary, appealed.  

The basis of the appeal starts with the proposition that Mallard prevents payment of alimony that otherwise would result in accumulation of capital after the cutoff date.  The Mallard  ruling is perfectly consistent with the purpose of alimony.  Retirement assets are often barely sufficient to meet the retirement needs of one party.  With the availability of post baby-boomer social security benefits sharply in question, and the minimal retirement benefits currently divided at divorce, frustration of accumulation of additional capital for both parties will mean that there will be insufficient assets at retirement to allow either party to maintain any semblance of an equivalent lifestyle following retirement.  This will either force the payer to continue to work until his death, or it will force poverty at retirement on all recipients who have modest assets awarded in equitable distribution.  

Certain alimony recipients do not appear to be worried about this possible outcome.  Instead, they see the problem solved by allowing savings passed the cutoff date and financed by the alimony. See scathing decent of Justice Pariente in Mallard v. Mallard, 771 So.2d 1138 (Fla. 2000).  Failing in the Mallard argument, they turn to other arguments, essentially having the same effect.  The wife in Acker v. Acker, 821 So.2d 1088 (Fla. 3rd DCA 2002 actually argued in her answer brief to the supreme court that the husband should have continued to work passed his mandatory retirement age as a pilot.  She argued that he was eligible to continue to fly as an engineer and that this was a voluntary retirement.  She omitted one salient fact.  In order to continue to work as a flight engineer, he would have to forgo the retirement pay he was receiving, which was double the pay of a flight engineer.  The wife actually then argued that he should have worked for half of what he could receive by not working.  I hope everyone caught the fact that the Acker wife did more than just manipulate what her assets could produce.  She  manipulated his assets.  By claiming that he should have worked for half the income of what his retirement assets would otherwise produce, she suggests that he forego his ability to collect from them in case the Court finds that she double dipped into them. 

These true facts show that the determination of under-employment and the imputation of income therefrom is fact driven and not so easily determined with a formula.  There is a vast difference between someone who may not have exercised good judgment and was fired from someone who quit his job after the divorce and then insulated all distributed assets from the court’s reach.  While each can be argued to be a voluntary reduction in income, there is a world of difference between the two.  Insanity results from the failure to recognize the distinction between them.  Once we lose the understanding of the distinction, we all may later agree with the Acker wife.  I will give the Acker wife this much credit:  Let it not be said that men are the only spouses who create elaborate arguments which are total nonsense.

Marital Standard of Income


The marital standard of income can be slightly different than the marital standard of need.  The marital standard of need is routinely established in the last year, unless the intended recipient spouse can prove that there was manipulation of income that caused a reduction in spending in the final year.  One must show that the other spouse had advance knowledge of the divorce and that he intentionally lowered his income.  I am not sure that this limited application achieves proper equity.

The previous newsletter showed why a stagnating or reduction in income before the marriage ends is not only possible, but it is likely, and it may have nothing to do with income manipulation.  A bad marriage can do this.` The 90s feminist have all of us so well trained to believe otherwise.  The proof that it is not intentional is often seen when the income rebounds and reaches new heights that it never saw when the parties were married.  The 90s feminist may see this as proof that the reduction in income before the marriage ends is intentional.  That reasoning will only support the automatic rebounding of income immediately afterwards.  It will not explain why the income soars to new heights two or three years later.  I would submit that this proves that the marital problems in the end temporarily destroyed his potential and the divorce unshackled it.  As explained in the prior newsletter, the marital foundation theory, which argues that the higher salary earned after the marriage ends is the product of the marital years that sets the foundation.  I believe that this foundation concept reliably works only in the marriages that do not split up. I have personally viewed this unshackling of potential with many of my clients. This is the reason why income can deteriorate at the end of the marriage.  If this happened, it would be inherently unfair to impute income to him during that year.  

When the income drops, one should not be permitted to use the lesser standard of need which results from the lesser income.  The lesser standard of income can be used to cutback the higher standard of need on the basis that there is less money to go around than there is need.  The important difference is that the alimony recipient will not be penalized in a future modification proceeding should the income resume to its pre-depressed level.  But when the standard of income is manipulated, then not only should there be imputed income, one should use the need-based year that supports the higher income. (See Porzio v. Porzio, 760 So.2d 1075 (Fla.5thDCA 2000); Beers v. Beers, 724 So.2d 109 (Fla.5thDCA 1998); Rosen v. Rosen, 665 So.2d 153 (Fla5thDCA 1995); Paul v Paul, 648 So.2d 1211 (Fla5thDCA 1995); Cochran v. Cochran, 819 So.2d 863 (Fla.3rdDCA 2002); and  Butler v. Butler. 409 So.2d 517 (Fla5thDCA 1982)) I see too many experts who argue manipulation of income on the sole basis that income fell immediately before the parties separated.   These experts also do not understand the difference between the need-based year and the year that we measure the marital standard of income.  Failure to grasp these two separate concepts either leads to overstating the wife’s marital need or understating the wife’s potential to recover the shortfall of need when the husband’s income rebounds when there was no intentional manipulation.  If this distinction is not understood, guess what happens?  If the expert testifies for the husband, he or she uses the need-based year for both purposes.  This restricts her ability to recover the shortfall of income over need.  If the expert testifies for the wife, he or she uses the marital standard of income for both measurement purposes.  This, in effect, works to impute income when there was no manipulation.  Both errors in measurement occur without the court’s understanding of what happened.

Contrary to the assertion that intended manipulation can be subtle (See Willis, Family Law Economics, Child Support and Alimony: Ruminations on Income, P I, 78 Fla.B.J. 34 (May, 2004) and P II, 78 Fla.B.J. 34 (June, 2004)), it has been my experience that most intended manipulation is very obvious.  Consider the case of Abernethy v. Fiskin, 699 So.2d 235 (Fla. 1997).  The parties enter into an agreement that the husband will take no actions to otherwise reduce his pension by applying for Veteran’s disability benefits.  He further indemnifies the wife against the loss.  He later applies for and receives a 10% disability.  Eager to show how clever he is, he boldly explains to the Court that it makes no difference what occurred in the past, disability benefits are controlled by federal law, which preempts state law, and they prevent a division of these benefits.  10 USC §§ 1408(a)(4)(B) and 1408(c)(1), and Mansell v. Mansell, 490 US 581 (1989). No court likes a smart aleck.  The Supreme Court not only showed who has the power, but it also showed who is the smarter.  As he entered the agreement under state law before he elected to convert the benefit, the issue was not about federal law, but state contract law.  The state had the power to enforce the agreement.  Anernethy @ p.240.

It is easier to catch intended manipulation in family court than it would be in tax court.  In tax court, the issues are dispassionate and much more about money.  In family law court, they are anything but dispassionate.  They are often about power and revenge.  Neither is achieved without recognition.  In another case, these were the following facts: The husband and wife  divorce a half-dozen years earlier.  The divorce incorporates a separate marital settlement agreement.  It provides that the wife was to receive ¼th of a marital estate valued at $800,000.  She was also to receive $3,000 per month in non-modifiable alimony.  For purposes of the example, the written agreement was airtight with respect to the term non-modifiable. 

After the divorce, the following occurs: The husband quits his job paying him $80,000 per year.  He uses all but his pension assets to buy a lavish home with his new wife.  His wife starts up a new business and pays him $12,000 per year to work the business.  He returns to court as an innocent victim of random circumstances.  Can anyone imagine that?  Feigning sympathy, he acknowledges that he did in fact contract for non-modifiable alimony.  But what could he do?  He has no assets that produce income.  He did not even have an adequate wage on which to live.  Then, he argues the best of all.  According to our Supreme Court, namely Diffenderfer, and Bain v. Bain,  687 So.2d 79 Fla. 5th DCA 1997) interpreting Diffenderfer (this was a case in the Fifth DCA that still recognized Bain and before the Acker Supreme Court reversed),  the pension plan was excluded because it was divided in half six years earlier and it would be inherently unfair to use the pension a second time. He concludes that the only thing that could be done is to abate the alimony until such time that his circumstances change and he also introduces a 1988 Fifth DCA decision that echoes his sentiments. Davis v. Davis, 528 So.2d 34 (Fla. 5th DCA 1988).  The sole fact that Davis dealt with court-ordered alimony was not the most important issue.  It was hardly persuasive that his circumstances were random and that the wife was left without recourse.  While the wife easily prevailed, this real case was discussed in furtherance of the opening point that husbands who manipulate income can seldom keep their mouths shut because part of the design of manipulation is about power or the need to punish, it is not that much about money. 

There are a multitude of issues that I have yet to address.  They will be dealt with in subsequent newsletters.  I always like to get feedback.  Your comments came to life following the recent wave of alimony newsletters.  I still think that pension issues are important and pose the greatest malpractice exposure for the family law attorney, both in their valuation and their division. This is more important today following Acker because a wrong valuation amount or lack of insight or knowledge on how it interrelates with an alimony obligation can now be devastating to the client.  Certain of you have understood that non-actuaries are not qualified to do pension valuation work.  Unfortunately, you analogize it to the attorney competing with the less expensive paralegal.  This is most unfortunate because the less expensive paralegal is attorney- trained.  These forensic experts that I compete against are not trained by actuaries.  But nobody appears to be that excited as long as no one has been caught making huge mistakes. 

Jerry Reiss


COPYRIGHT 2005 JERRY REISS, A.S.A.  ALL RIGHTS RESERVED.  This may not reproduced in whole or in part without the expressed written permission of the author.

6
7

