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TEXT: 


 


	Nearly all retirement plans contain a nonassignment clause preventing an attachment of retirement benefits by creditors.  This provision is necessary in order to ensure that the sums accumulated will be there for a participant when he or she is no longer able to work.  It is in the greater public interest that are older citizens are not dependent upon society for support when they can no longer work.  It is also in the public interest that benefits can be assigned for the limited purposes of alimony and child support, as well as property division pursuant to a divorce.  Congress changed the anti-assignment clause required in ERISA in order to provide an exception for certain qualified domestic relations orders (QDRO) meeting certain requirements.� 





	A QDRO provides a non-participant spouse many rights which permit certain forced plan changes that beforehand would have caused a plan to disqualify under IRC ( 401(a).�  Governmental plans� are not eligible for a QDRO.  A plan is not eligible for a QDRO if it is not subject to the ERISA nonassignment clause.�  Few governmental plans provide QDRO-like provisions for spouses and former spouses.  When they do, the rights of the non-participant spouse to share in such benefit is severely limited.  Rights to share in certain benefits are not lost because of the severe limitations to assign such benefits.  These restrictions require that the practitioner be clever and creative if a solution is to be carved out successfully dealing with the limitations of non-QDRO’s.





	Unfortunately, certain limitations imposed by non-QDRO’s result in providing the participant with too much discretionary control.  This discretionary control allows the participant to later defeat the court order dividing marital property.  This makes it very difficult for the non-participant spouse to obtain a fair division of property.





	In order to correct this, both family law attorneys and Florida family law judges must recognize the problem that prevents a fair division under such plans.  This article will identify those problems and suggest ways to overcome them.  Some of these solutions will require court intervention and continuing jurisdiction of the court in order to make certain that these solutions work.  Other solutions will require less court supervision, but will be a hybrid between conventional solutions.  





	Part 1 of this article will cover the Florida Retirement System (FRS).  Part 2 of this article, to be published in the next edition of the Commentator, will focus some attention of specific problems created under the Federal Employees Retirement System (FERS) as well as the Civil Service Retirement System (CSRS), and certain municipal plans.  It will close by evaluating the Vizcaino� decision.  The authors believe that the Vizcaino court came to an erroneous conclusion regarding the ability to obtain an income deduction order in cases other than alimony and child support.





Part 1:  Florida Retirement System





A QDRO Is Not A QDRO


	The term QDRO defined under the Florida Statutes, because the use of the term “QDRO” implies certain rights found under ERISA section 206(d)(3) that simply do not exist under the Florida Statutes version of the term.  The Florida Statutes QDRO is an order that most closely resembles and income deduction order even though there are some rights under the Florida version that do not exist under an income deduction order.





	A spouse must wait under an FRS QDRO until the participant retires before sharing that benefit.  It is a key point of an ERISA QDRO that the participant spouse has no execrable control over when the non-participant spouse may receive the assigned share of the participant’s benefit.�  Likewise, rights to surviving spouse benefits are rights accorded under ERISA.�  Rights to designate a former spouse to be considered a spouse for purposes of providing required ERISA surviving spouse benefits are also rights that were provided under ERISA.�





	FRS is not subject to ERISA.  Therefore, surviving spouse benefits providing under the Florida Statutes terminate upon divorce.  This does not mean that the non-participant spouse has no right to survivor benefits.  Florida case law has already determined that survivor benefits are divisible marital property.�  The non-participant’s right to share in survivor benefits based upon the earned marital benefit has not been lost simply because they cannot be divided by an FRS QDRO.  A new spouse will later be entitled to receive a survivor benefit based upon the entire accrued benefit, including the current earned marital benefit.  The inability to provide survivor benefits through an FRS QDRO is no different than the inability to provide basic monthly benefits through a non-ERISA order.  The benefits may be divided outside the QDRO.  





	A.  Dividing Surviving Spouse Benefits


	The preferred way to provide surviving spouse benefits under FRS (or the federal plans FERS and CSRS under situations when such rights do not exist) is to have the participant buy from the non-participant spouse his or her rights to share in the participant’s benefit.  The non-participant spouse then has use of this money independent of whether the participant survives to retirement.  Care must be exercised under a buyout to make certain that the non-participant spouse’s right to share in the non-participant’s post-retirement cost of living adjustment (COLA) awarded (nearly automatically)� on each July 1 be included in the present value of the pension benefit.  Rights of the participant to receive COLA increases on the marital portion of benefit do not require any post-marital effort. 





	Often, the participant lacks sufficient assets for a pension buyout, or is simply unwilling to trade cash or other assets for a monthly benefit that will not even begin until some distant future date.  Part of this unwillingness results from the non-participant spouse not asserting rights to an earned portion of the surviving spousal benefit that later may only be provided to a new spouse.  The participant should be made to compensate the non-participant for this loss.  This may be done by purchasing private insurance and requiring that the participant share in the increased costs for providing such benefits.





	The increased costs shall be determined by first reducing the non-participant’s share of benefits to an amount that would have been paid under Option 4� of the Florida Statutes,� as if the cost to provide this benefit had been equally shared between the parties.  This provides the participant a credit for the shared cost for providing surviving spouse rights under FRS.  Then the participant is required to share equally in the cost for providing the outside insurance.  The cost that the participant bears for the insurance, less the credit he receives inside the plan (by increasing his or her share of the plan benefit), equals the shared increased cost for providing the non-participant spouse with surviving spouse benefits outside the plan.  This is only fair because the earned right to non-participant’s survivor benefits terminates upon divorce, but is not completely forfeited.  The exact earned portion of the participant’s marital surviving rights  lost upon divorce may be paid along with future earned survivor rights to a new spouse.





	The court should retain jurisdiction for enforcement of rights to this insurance, and the non-participant spouse should be made the owner of the policy.  Making the non-participant spouse owner of the policy will make enforcement more workable because the non-participant spouse will be able to prevent the coverage from lapsing, and at the same time have a remedy to force the compliance of the court order requiring that the participant pay half.





	If this remedy is used more often, one will no doubt see an increase of pension buyouts of FRS benefits, which is in everyone’s interest.  The amount of insurance is not equal to the present value of the benefit, as some would believe.  Each subsequent year of pre-retirement,  the amount of insurance needed increases as a result of the lost earnings that would have occurred  had the participant died in the first year of coverage.  When the benefit is paid as a time-share portion of a benefit that will eventually be received by the participant (fully explained in section II(B)(3) below), the amount of insurance that is needed will also increase each year on account of the salary increase that occurred during that year.  These factors must be taken into consideration in determining a sufficient amount of insurance.  After the participant begins receiving benefits, the amount of insurance needed decreases every year because of the decreased future number of years it will be received.





	That only type of product that will accommodate both the increasing nature of the pre-retirement benefit as well as the decreasing nature of the post-retirement benefit is a whole life policy.�  An actuary should be retained in order to determine the minimum amount of whole life insurance that must be maintained prior to the participant’s retirement, and how many premiums need be made before the policy can be left to lapse.  Upon lapse, future premiums can be borrowed from built-up cash reserves.  By electing this option, the amount of death benefit protection will begin to decrease by the amount of the loan.





	B.  Offsetting Loss of Control





1. When Both Spouses have FRS Plans


	Under ERISA, the non-participant spouse may elect to receive benefits at the participant’s earliest retirement age, even if the participant is not yet retired.  Likewise, if the non-participant spouse is working, and the participant elects early retirement, the non-participant spouse need not take a reduction in benefit, but instead could wait to receive the benefit at the participant’s Normal Retirement Date.  Under all governmental plans, including FRS, the non-participant spouse must receive the benefit at the same time that the participant receives it.





	The preferred way to deal with this problems through a pension buyout.  Oftentimes, both husband and wife participate in the same or similar plans.  When this occurs, the present value of each plan benefit should be determined by someone agreed to by both parties.  Sex-distinct mortality should be present-valued into this present value because males and females exhibit vastly different life expectancies.�  The difference between these two plan benefits should be equalized, by providing that the participant of the smaller plan retain 100% of that plan, but reducing his or her share interest of the other participant’s plan to one-half of the actuarial equivalence of the present value difference of the two plans.  This results in providing each party the maximum control that is possible over his or her joint interest of the two plan benefits.  This sounds very complicated.  It is really quite simple, as the following example will demonstrate.





	Example A: The participant/husband and the participant/wife are both covered under FRS.  The husband’s benefit as a participant is $2,000 per month, and the wife’s benefit as a participant is $1,000 per month.  Both are currently age 45.





	Accept the premise that the husband’s benefit, including a 3% COLA increase, is currently worth $110,000, and that the wife’s benefit with a 3% COLA increase is worth $68,000.  The wife keeps her plan and has an interest in his plan of $21,000: ½ x ($110,000 -$68,000).  This means that she has a 19.0909% interest� in his plan benefit of $2,000 per month: $21,000/$110,000.  Thus, the difference is equalized by the wife keeping her plan and receiving a monthly benefit of $381.82 per month from his plan at his age 62, if he retired then, or some reduced amount when he elects early retirement.





	The advantages of an equalization offset are clear.  Under two QDRO’S, should she want to retire earlier than he, she receives half of her $1,000 per month benefit, or $500 per month.  She must wait for an additional $1,000 per month of his benefit (half of $2,000 per month), based upon his lifetime when he actually retires.  Under the equalization offset, she can retire immediately with her fully accrued benefit of $1,000 per month, or the equivalent of $1,000 per month should she elect to retire early.  This advantage is even stronger when he is older than she.  Under such circumstances, she could easily be forced into receiving a reduced amount of her share of his benefit while she is still working.  Under the equalization offset approach, the amount that she does not control is the minimum possible without a pension buyout.





	He has the same advantages.  He controls 100% of his entire interest in the two benefit, which is $1,618.18.  If he needs to take early retirement, he does not have to wait for any portion of the half of her $1,000 per month benefit.  If she retires while he is working, he isn’t forced into receiving a permanent reduction of retirement income interest in her plan when he needs it least, i.e., while he is still working.  Under the equalization offset approach, both parties share the cost for preparing one QDRO instead of two.





2.  With Other Marital Property


	 Even when there is insufficient marital property for an immediate offset, the participant should be required  to forfeit his or her interest in as much other marital property as possible.  By requiring this, the court reduces the amount of control that the participant has over the non-participant spouse’s receipt of his or her share of the benefit.  





	This can be determined as before:  The difference between the plan benefit and marital property offset should be equalized, by reducing the non-participant spouse’s share interest in that benefit, to one-half the actuarial equivalence of the present value difference between the plan benefit and the pre-taxed value of the marital property.  The services of a tax specialist should be employed in order to equate a pre-taxed benefit value (based upon the participant’s tax circumstances) with the value of the other marital property that is being used to offset that part of the benefit.  The share interest is determined as one-half the present value difference between the two properties, divided by the present value of the defined benefit property determined on the date of division.





3.  With A Coverture Fraction


	A Coverture Fraction (also known as a time-rule portion) is an important tool in combating the alternate payee’s loss of control over when the benefit may be received.  Drafters of QDRO’S should be forewarned:  Use of a Coverture Fraction in the QDRO will be met with resistance by those who administer the QDRO program in Tallahassee.  Such officials believe that the benefits divided under the deferred distribution method need be based upon a present value division of that benefit.  This interpretation of the law not only runs contrary to many important Florida rulings, but it is contradictory on its face when the alternate payee has no control over when and if the benefit is ever received.





	There are two methods for dividing retirement plan property.  One method is to offset the non-participant spouse’s interest in the participant’s benefit with other marital property.  This method is referred to as the immediate offset method.  The other method provides that the non-participant spouse share in the participant’s benefit via a QDRO, or some other court order.  This method is called the deferred distribution method.  





	When the non-participant spouse is awarded property through the immediate offset method, that property can be reinvested, and the non-participant spouse can reap rewards for the higher than normal risk with substantially higher rates of return than might be obtained with safer investments.  When the benefit is divided under the deferred distribution method, the non-participant spouse has little choice over taking risks.  The amount of benefit that is received is contingent upon how long it is paid and how much inflation eats away at it.  Under the FRS plan, the amount of benefit that is received is subject to the maximum risk that is possible, because the participant completely controls when and if any benefit is received.





   	Some Courts have analyzed problems like this one and have determined that when a future benefit is based upon a future undetermined salary, the marital portion of that benefit should use that future salary.� This could be accomplished by multiplying a coverture fraction by the benefit amount in pay-status. � Some saw this as providing the non-participant spouse with post-dissolution accruals.  Appellate and supreme courts determined otherwise.  Some courts observed that it is error to make an assumption that the participant quits employment on the date of division.� The predominant thinking supporting this position correctly ruled that salary that is ultimately used to determine benefit payouts was achieved through a foundation of efforts.  Without the contribution of the marital years, that ultimate salary used to determine benefit levels would be proportionately less. �





	Other courts have analyzed this from another way and have concluded that when the alternate payee is forced to wait many years before receiving benefits, he or she should not be penalized by inflation eating away at the dollar worth of those benefits.�  These courts ruled that a coverture fraction should be applied to the participant’s benefit in pay-status.  The benefit, against which the coverture fraction is applied, uses average salary at retirement, determined by what someone would earn if paid at or above the salary grade.  Either finding would support some sort of use of a coverture fraction for determining the alternate payee’s form of benefit.  Therefore, a determination by officials in Tallahassee that a benefit that is divided through a QDRO must be divided on the basis of present value, runs contrary to many important family law rulings.�  Next, it will be shown that a division of benefits based upon present value is contradictory on its face when the non-participant spouse has no control over when it is received.  In order to illustrate this,  consider the following example.





	Example B:  A high risk worker with 23 years of service can retire at age 55 with an unreduced lifetime benefit equal. $2,450 per month.  A reasonable basis for determining the present value of that benefit, including 3% post-retirement COLA increases produces a value at age 55 of $416,000.  If the participant is awarded half that benefit ($1,225 per month), its value is $208,000 at age 55.





	Experience shows that that participant doesn’t retire at age 55, but instead works to age 62, and receives a benefit at age 62 equal to $4,550 per month.  The present value (at age 55) of the higher benefit payable at age 62  is $502,500.  The non-participant spouse’s share drops in value at age 55 from $208,000 to $135,300 due to the irrevocable loss of 84 monthly payments of $1,225 per month between age 55 and age 62.  At the same time, the participant’s share increases by $159,200:  $502,500 - $208,000 - $135,300.  Yet not all of the participant’s increase was due to post age 55 efforts.  Approximately half of it (or $72,700) can be traced to the participant receiving as extra benefits the non-participant spouse’s irrevocable loss of 84 payments.  Had a coverture fraction been used to determine the non-participant spouse’s share interest, 23/30 would have been multiplied against the higher benefit of $4,550 per month, resulting in an increased benefit payable to the non-participant spouse of $1,774 per month beginning at age 62.  Yet the present value of that increased benefit went down, but only slightly: from $208,000 to $192,600.





	The example provided was based upon an actual case.  It was no quirk.  A unit benefit equal to percentage of average salary multiplied by years of service often will not in value after the participant achieves a certain amount of service.  Once that occurs, the value of the benefit more or less remains constant, and the participant fails to earn any extra real benefit.  When the non-participant spouse’s benefit remains constant, its value is decreasing during this period, because the number of years it will be received decreases by the voluntary election of the participant not to retire.  The effect of this election increases the participant’s real benefit value by the corresponding amount of benefit lost by the non-participant spouse.  





	It is clear that an administrative decision to reject a QDRO that provides coverture-fracton benefits can and often will result in a windfall for the participant.  This policy provides an incentive that encourages vindictive participants to electively postpone retirement, and then rewards those same participants by increasing his or her share interest of the benefit by an amount equal to the loss incurred by the non-participant spouse.  This is an outrageous and unlawful policy, and it must be challenged in court if the non-participant spouse is to ever offset the true loss of control under an FRS QDRO.





	4.  With Spousal Support  


	It was shown that use of a coverture fraction was essential in protecting the integrity of the court division of property.  There are many circumstances where it is simply not enough.  This can occur when the participant’s future accruals fail to properly offset the value of loss for the fewer number of years it will be received.  It can also occur when the court fails to require that the participant pay half of the increased cost for providing survivor rights outside a QDRO, as was previously discussed.  The non-participant spouse’s interests were not adequately protected with the use of a coverture fraction, even under the example provided in section (3) above.





	In Gillmore� , the court considered similar issues and ruled that the participant could not defeat a previous property distribution that the court already made, by a controlling voluntary election not to retire.  The court noted that it was within the participant’s rights to postpone retirement beyond the earliest retirement date that the benefit  could be received.  Yet if the participant made that election, it could be corrected through an adjustment in spousal support.  The exact method of distribution could be left up to the trial court.  The amount of the payment that the participant would be required to make would equal the actuarial value of the non-participant spouse’s interest in the benefit at the precise time that the non-participant spouse elects to receive it (provided that it is not earned earlier than the earliest retirement date of the participant.





	Part 2 of this article, which will appear in the next issue of the Family Law Commentator, will suggest ways to overcome certain property division problems created under the CSRS and FERS plans, as well as city municipal plans.  The municipal plans in Florida have some of the severest property division problems because most municipalities will refuse to honor an order dividing pension benefits directly, citing Vizcaino as support.  Part 2 will show the precise weakness of the Vizcaino decision.  It will show that the overwhelming majority of states have come to a conclusion opposite of Vizcaino.  Certain state legislatures have recently amended their statutes in order to exclude state pension plans from consideration in marital property.  Such states will be identified. 





�   29 USCA (1056(d)(3)(A); IRC ( 401(a)(13)(B); also see ERISA ( 206(d)(3).


�   IRC 414(p)(4) and (5), Treas. Reg. ( 1.401(a) - 13(g).  See also, H.R. No. 98-575, 98th Cong.2d.Sess. 21 (1984), and S. Rep.No. 99-313, 99th Cong.2d.Sess. 1107 (1986).


�   As defined under IRC ( 414(d).


�   IRC ( 414(p)(9) provides that plans not subjected to IRC (401(a0(13) are exempted from IRC (414(p).  IRC (401(a)(13) is not applicable unless a plan qualifies under IRC (401(a).  One of the requirements necessary for qualification is found under IRC (401(a)(7).  It requires that minimum vesting standards under IRC ( 411(e) be met.  This paragraph specifically excludes governmental plans.


�  Board of Trustees of City General Employees Pension Plan v Vizcaino, 635 So.2d 1012 (Fla. 1st DCA 1994).


�   See ERISA 206(d)(3)(E)(i)(I) and (II).


�   See ERISA 205(g)(3) and IRC (401(a)(11).


�   See ERISA 206(d)(3)(F).


�   See Johnson v. Johnson, 602 So.2d 1348 (Fla. 2nd DCA 1992), also see Haydu v. Haydu, 591 So.2d 655 (Fla. 1st DCA 1992).


� An award of 3% will be made automatically, provided that the CPI increased by at least 3% during the measurement period.  


�  This is the least amount of survivorship benefit available under the plan.  Election of this option results in a one-third reduction of the benefit payable to the surviving spouse.  


�  F.S. (121.091(6), and FRS rules, section 60S-4.010. 


�   This may be accomplished in two ways, and an analysis could show which way results in the least total premium.  Under the non-participating whole life insurance, the amount needed equals the projected highest amount of possible death benefit.  Under more costly participating insurance, the amount of death benefit may be considerably less, because the yearly dividends can be used to purchase additional insurance. 


�  See 1983 Group Annuity Mortality Table, Exposure Draft, Society of Actuaries, by the Committee on Annuities (1983).


�  This can be multiplied by a fixed dollar amount of benefit, or it can be multiplied by a time share benefit determined by a coverture fraction.


�  See Diffenderfer v. Diffenderfer, 491 So.2d at 267 citing Majauskas (Fla. 1986); Brown v. Brown, 15 Cal.3d 838, 544 P.2d 561 (Cal. 1976); In re Marriage of Bullicek, 59 Wash.App. 630, 800 P.2d 394 (1990).  Also see Hunt v. Hunt, 909 P.2d 525 (Colo 1995); Majauskas v. Majauskas, 61 N.Y. 2d 481, 474 N.Y.S. 2d 699, 704-705, 463 N.E.2d 15. 20-21 (1984).


�  Id.


� See Helber v. Helber, 180 Ill.App.3d 507, 563 N.E.2d 110 (1989); See Franklin v. Franklin, 116 N.M. 11,  859 P.2d 479 (1993); In re Marriage of Nordahl,  834 P.2d 838 (Colo.App. 1992); In re Marriage of Clabault,  249 Ill. App. 2d 641, 619 N.E.2d 163 ( 1993); Layne v. Layne, 249 Oh.App. 559, 615 N.E. 2d 332 (1992).  This can also be the result that unvested benefits are marital property.  See DeLoach v. DeLoach, 590 So.2d 956 (Fla.1st DCA 1991).


�  See Hunt v. Hunt, supra.  Also see Brown v. Brown, supra, and In re Marriage of Bullicek, supra.  


�  See DeLoach v. DeLoach, at 962.  Also see Siefert v. Siefert, 82 N.C..App 329, 346 S.E. 2d 504, (1986), aff’d 319 NC 367, 354 S.E.2d 506 (1987). 


�   Id.  Also see Trant v. Trant,  545 So.2d 429 (Fla.2d.DCA 1989); and Diffenderfer v. Diffenderfer, 491 So.2d 264 (Fla. 1986).


�  See, In Re Marriage of Gillmore, 29 Cal.3d 418, 174 Ca.Rptr. 493, 629 P.2d 1 (1981).








