	


22 Am Law Commentator 1 (December, 1996) 


	ARTICLE: FAMILY LAW: THE PUBLIC PENSION TRAP: WHY MOST PROPERTY DIVISIONS ARE UNFAIR, PART II


By Jerry Reiss, A.S.A., Palm Harbor and Bet Quiat, Miami 


Bette Ellen Quait is board certified in marital and family law, and practices in Miami, Florida.  She is a past president of the Young Lawyers Division of the Florida Bar and currently serves on the Florida Bar Long Range Planning Committee.  Ms. Quiat is a certified family law mediator and frequent lecturer and author in the marital and family law areas.





Jerry Reiss is an Associate of the Society of Actuaries, and an enrolled actuary.  His mailing address and phone number is P.O. Box 859, Palm Harbor, FL  34682; (813) 787-7536.  During the last 18 years, he has supplied full administrative and consulting services to over a 1000 employer-sponsors and Plan Administrators and served as actuary to over 275 plans.  He has been an author for the Florida Bar Journal and a frequent lecturer on employee benefit issues. 





(Editor’s Note:  Part 1 of this article was printed in the September, 1996 edition of The Commentator)


 


TEXT: 


 


PART 2:  FEDERAL EMPLOYEES RETIREMENT SYSTEM AND CIVIL SERVICE RETIREMENT SYSTEM.





	Part 1 of this article dealt with certain specific problems of dividing Florida Retirement System defined benefit property, and suggested ways to overcome those problems.  Part 2 of this article covers a broader class of plans.  It includes the Federal Employees Retirement System (FERS) and Civil Service Retirement System (CSRS) plans, as well as municipal plans.





	There other problems that emerge when dividing some of these plans, in addition to the problems identified in the previous part of this article.  This part will identify the most significant of these governmental plans, and will suggest certain ways to overcome them.  These problems are too often ignored, and this can generate unnecessary malpractice exposure for attorneys involved in these cases.  





	The severest problems of division exist under municipal plans, and in particular, Florida municipal plans.  Most Florida municipalities will refuse to honor an order that requires direct payment from the municipal plan to the non-participant former spouse, citing Vizcaino�	as support for that refusal.  While each governmental retirement plan has specific problems for dividing its plan benefit as property, municipal plans have nearly every single problem of every other plan, and then have other special problems.  In addition, these plans have enforcement problems, because many municipal refuse to honor orders for direct payment.  This article will conclude by showing that the overwhelming majority of states disagree with Vizcaino reasoning, and it then attempt to show what is wrong with that reasoning..





1.  FEDERAL RETIREMENT PLANS





	There are three points often missed when dividing Federal Retirement Plans:  1) CSRS is a richer plan than the FERS plan, but the participant is not covered by social security benefits; (2) Rights to a survivor annuity may be based upon the age and marital status�; and (3) The participant under CSRS may withdraw his or her contributions and this could destroy benefit worth and any meaning attached to the survivor’s benefit annuity before it is paid by an Apportionment Order�.





A.  Dividing Surviving Spouse Benefits





	Unlike the Florida Retirement System (FRS), federal plans permit survivor benefit coverage for spouses.  Such rights are not guaranteed under federal law in the same way as they are guaranteed under ERISA qualified plans.  Federal plan survivor rights may terminate upon remarriage.  The non-participant spouse should be encouraged to maintain life insurance on the participant spouse in order protect pre-retirement survivor rights.  When such needs terminate at age 55, as often occurs under CSRS�, the non-participant spouse who has not remarried could drop the coverage.   Unlike the FRS model, this insurance may be term insurance because of the temporary need for it often ending at age 55.  This insurance will not be expensive, and its cost should be borne by the non-participant spouse because it is back-up contingency insurance.  As with the FRS plan, the policy should be owned by the non-participant former spouse.  The court should have continuing jurisdiction over the matter for purposes of enforcement.�





	There are times when either the participant is uninsurable because of poor health because of poor health, or is uninsurable at an affordable rate.  Sometimes the non-participant spouse has no money to pay life insurance premiums.  There might still be a way to protect the spouse’s interest by the participant electing an insurable interest annuity at the time of his or her retirement.





	In order for an insurable interest annuity to solve the surviving spouse problem created by remarriage before age 55, there must be incentive created for the participant to make this election.  Otherwise, this option will not work because the election is much more expensive than normal survivor rights and OPM (Office of Personnel Management acts as the plan administrator for CSRS and FERS) will not honor an Apportionment Order that requires its election.





	If the non-participant spouse were to offer the participant a lump-sum payment at the time of retirement, that might create enough incentive for the participant to elect this insurance interest annuity.  This would not be necessary unless he or she remarried before age 55.  Even though the non-participant spouse may have been unable to afford the cost of insurance premiums at the time of the divorce, those circumstances could have easily changed with the passage of time.  The new spouse might also be in a position to help defray that cost.





B.  Offsetting Loss of Control





	As mentioned previously, the participant can control when and if the benefit is paid to the non-participant spouse.  Effectively, the participant has discretionary control that can defeat a previous property division.  





	Unlike the Florida Retirement System (“FRS”) QDRO, the federal CSRS and FERS Apportionment Orders permit the use of a coverture fraction applied to the benefit in pay-status.  If the intent of the dissolution order is to provide the non-participant spouse with half of the marital portion of a coverture fraction-based benefit, this is simply accomplished by describing this share as a prorata share, and then adding the date that the parties were married and the date that the benefits should be divided.  As previously explained in part 1, use of a prorata share is an essential tool for offsetting the participant’s discretionary control.





	The preferred way to deal with this problem is almost always through an  immediate offset.  This gives the non-participant spouse control over that asset at all times.  Caution must be observed in an immediate offset to make certain that the present value of the benefit reflects Cost of Living Adjustments (COLA).  These are provided at retirement independent of employee effort.  There is also a difference between the amount of COLA awarded to the CSRS and FERS plans, the former always representing the higher COLA.  





	When both husband and wife are participants in the same plan, the higher benefit can be offset by the smaller benefit through an equalization formula, exactly as described in part 1, section (B)(1).  This will provide both parties with the maximum control that is possible over their own benefits without a buyout.  This too is an effective tool for fighting the control issue.





	The court could also provide Gillmore� relief (See section (B)(4) of the previous part) in order to help offset the participant’s discretionary control.  This is the most effective form of relief, but is limited to non-participant spouses who do not remarry.  If the courts began providing Gillmore relief, participants would be only too eager to buyout the non-participant spouse’s share interest in the plan, and nearly all of these difficult problems would be so easily solved.  This would be in everyone’s interest.  





C.   The Social Security Issue





	Congress changed social security law in 1977 in order to permit that social security benefits could be assigned based upon need, as either alimony or child support.  In order to prevent that it be assigned for other than this purpose, Congress defined alimony to exclude transfer of property rights.�





	State courts are then presented with a fairness issue.  If federal law prevents social security benefits from being divided as marital property, and one party either will or could receive social security benefits sometime in the future, is it fair to penalize the party who instead has pension benefits (as in CSRS) from receiving the same property exclusion?  A number of state court rulings have considered this problem, including the Florida Bain�, Court, and have issued rulings favoring discounting the participant’s pension in order to factor in this inequity created by federal law.  Furthermore, in Hisquierdo� the Court considered a very similar issue occurring under the Federal Railroad Retirement Plan.  The Court found that Tier 1 benefits under the Federal Railroad Retirement Plan “corresponded exactly to those an employee would expect to receive were he covered by the social security act.�”  It further stated:  “offsetting benefits against other marital property would also conflict with the federal plan and injure its objective, which the Supremacy Clause forbids.” �





	Even though the portion of benefit attributable to employee contributions under CSRS does not exactly correspond to what the participant would have received under the social security program, one must note the similarity to Hisquierdo.  The much steeper rate of benefit accrual under CSRS over FERS amply demonstrates that receipt of social security benefits under FERS is directly related to this reduction in benefit accrual.  Even still, an exact calculation of social security benefits based upon historical W-2 income can be made.  The standard used to determine a social security offset can be found under Cornbleth v. Cornbleth, 508 A.2d 369 (Pa. 1990), although there are other courts that have considered other issues and have fashioned this discount differently.� 





D.  Withdrawal of Employee Contributions





	A participant of CSRS is permitted a refund of contributions, plus interest, when the participant separates from service before retirement.�  When this occurs, the participant’s annuity is scourged.  This can result in a significant reduction in benefits because the government’s portion of contributions often provides more than half the basic benefit and then it pays all of the COLA increases (on the basic benefit) after retirement.  The problem is not cured if the participant is later reemployed.  Even though a portion of the benefit will be reinstated if the participant is later reemployed, the sum of the previously refunded employee contributions and the reinstatement benefit will be far less than the original benefit, irrespective that the order provides that the non-participant spouse share in the refund.





	This is true for two reasons.  The forfeited portion corresponding to the employee contributions would have enjoyed COLA increases after retirement.  Then certain orders that divide benefits based upon a prorata share will refund only a prorata share of those contributions.  Consequently, if the Apportionment Order does not bar a refund of contributions�, the non-participant spouse’s interest to share in such benefits would be jeopardized.





II.     Municipal Plans 


	


	Municipal plans, like both federal and state plans, are not subject to the ERISA nonassignment clause, and,  therefore, do not have guaranteed QDRO capability.  Unlike the Florida state and federal plans, there is seldom any municipal authority that would permit assignment of benefits beyond a garnishment proceeding.  Even still, municipalities and some states may oppose them� and will base such opposition on the nonassignment clause in the state statutes or city codes upon which such plans are based.  This is a complicated issue that is still the subject of debate.  It will be discussed briefly in the next section.  It is relevant under this section because it poses additional obstacles to a fair division of marital assets, resulting in a need for more creative solutions.      





A. Dividing Surviving Spousal Benefits





	To the extent that an income deduction order is possible, surviving spousal benefits may be provided in the same manner as previously discussed under section A of the previous part, appearing in the last issue of the Family Law Commentator.





B.   Offsetting Loss of Control





	All of the control issues that were present under the FRS plan are present under the municipal plan.  The same solutions should provide some needed relief.  Unfortunately, there is an additional control problem factor found in certain municipal plans covering high risk employees.  These plans offer very valuable subsidies payable at very young ages.  It is conceivable that the high risk fact alone will provide ample incentive for the participant to retire at the earliest possible date.  When that does not occur, the eligible non-participant spouse should seek Gillmore type relief, and the court should consider this as an option, because it is the most effective tool in combating the participant’s discretionary control.





C.  The Social Security Issue





	Oftentimes, a participant of a municipal plan is not covered under the social security program.  Ignoring whether a benefit may be successfully divided by an Income Deduction Order, the portion of pension benefits that replaces social security benefits should not be divided.  This would be applicable to Income Deduction Orders and pension buyouts.� 





D.   Dividing Subsidized Benefits





	Municipal plans often include special early Normal Retirement Ages for high risk occupations, such as firefighters or police officers.  These extra benefits are offered in order to compensate these people for the risks they take, and because there is a high burnout rate associated with individuals taking these risks.  





	It is especially unfair to non-participant spouses who live with constant stress because of the high risk nature of the other spouse’s occupation to find that rights to survivor benefits under the plan have been stripped away by divorce.  This provides former non-participant spouses with a penalty that would appear to fix blame for the divorce on those spouses.  The Florida legislature should address this issue because it penalizes non-participant spouses unfairly, and even more so under municipal plans covering high risk employees.  This places a greater burden on the family law attorney who represents the non-participant spouse to exercise care and make certain that these early Normal Retirement Ages are fully considered in the property division.





	Benefits of employees in high risk occupations are often so valuable at divorce that it is virtually impossible to offset the non-participant spouse’s interest in such benefits with other marital property.  This poses special problems when municipalities refuse to honor income deduction orders.  This presents the family law attorney representing the non-participant spouse with only two remaining choices:  Either fight the municipality in court, or settle for an order directing the participant to pay that share upon receipt of the benefits, and all of the attendant problems with enforcement of such orders.





III An Argument Supporting A Right To An Assignment





	It is beyond the scope of this article to show all of the legal reasons why an assignment should be honored by the plan administrator.  What will be discussed here are “suggestions” for the arguments to be presented to the court, by helping the reader focus on the precise issues.     





	The Vizcaino court ruled that “there was certainly nothing about this statute” referring specifically to section 222.21(2)(b) - Income Deduction Statute, “which is so irreconcilable with the anti-alienation clause with the city’s pension plan as to manifest a clear legislative intent to repeal that clause.”�  The ruling further noted that section 61.1301, Florida Statutes (Supp. 1992) expressed “the use income deduction orders as a means of collecting due on account of orders entered in domestic litigation.”  This was found under Alvarez� to be irreconcilable with, and, therefore, to repeal an antialienation clause contained in the municipal police and firefighters pension plan created by special act of the legislature.”  The court noted still further that the complete Chapter 61 mechanism for an income deduction order was limited to alimony and child support.  The Vizcaino court concluded that the conflict created by the legislature that provided an income deduction order capability for alimony and child support, but not for property division, even though a division of such property is authorized elsewhere in the statutes, was a problem that could be solved only by the legislature.  





	The authors believe that this interpretation is wrong and fails to deal with the social public policy for which the anti-alienation statute was created in the first place:  To protect the benefit for the participant and his/her family when the participant could no longer work on account of old age.  It serves this  purpose in any plan, including governmental and non-governmental plans.  This was in the greater social interest because social security benefits were never designed to adequately support our old age.  The entire family benefits from this protective clause, as well.  The children, who may have already grown up, are not burdened with supporting their parents when they can no longer work.  The elderly couple obviously benefit with the full intended income intact at old age.  If it was not intact, society could be left the burden of providing support to both husband and wife through an  increased welfare program. This has always been the social purpose of this provision and it was even stated as such for ERISA plans.  Besides, if such a clause was not present in all governmental and non-governmental plans, the employers who were gracious enough to provide these perks would find themselves overburden  in endless litigation and would no longer want to continue providing such benefits.   Unless exempted to the contrary in writing, even the IRS would be bound by this antialienation provision, and this too worked to the benefit of the family unit when the participant could no longer work.  These exceptions would be found only in government plans.





	During the seventies,  case after case of appellate review  was decided in favor of non-participant spouse, ruling that  the non-assignment clause was specifically designed to defeat creditor’s claims and that this does not apply to alimony or child support claims because neither spouses nor children were creditors within the meaning of the term.  As the seventies saw a rise in the deadbeat dad problem, failing to pay child support and alimony,  preventing an assignment for such purpose was found not to be  in the greater public interest by these same ruling.  In fact, as an ERISA plan would no longer  qualify if these court rulings provided distribution impermissibly in violation of the anti-alienation clause, the IRS was faced with making its own determination whether these plans should be disqualified.  It studied the problem and agreed with the court findings and issued a revenue ruling in 1980� that the direct payment (by itself) would not cause a plan to disqualify under IRC ( 401(a).  Accordingly, an income deduction order was never needed to pay child support and alimony and it could be obtained solely through the garnishment proceeding.� 





	The federal non-alienation requirement found to be inapplicable to spouses should carry more weight than any state law.  Unless the state law which defines the anti-alienation provision for plans within its jurisdiction more comprehensively defines it to be applicable to spouses in matrimonial actions, which in recent years some states have done,� it should be questioned whether the legislature (here in Florida) even needed a special income deduction statute to pay alimony and child support in the first place.  Congress specifically addressed this precise issue when it amended social security law in 1977 to allow garnishment of social security benefits for spouses of need,  by expressing limiting the garnishment proceeding to alimony and  child support and specifically excluding property division by so stating in the statute.�   Yet the United States Supreme Court had already determined in 1960 that social security benefits were not property.� 





	If social security benefits were not property, why bother stating so in the 1977 amended statutes?  The answer is clear.  Under Flemming, the Supreme Court found that social security benefits did not vest a property right because Congress had authority to cutback or otherwise eliminate all benefits.  It had done this in the 1977 statutes when it determined that there was a greater public need for it to be paid as alimony or child support.  Keep in mind, this amendment was enacted during the same time period of the expanding deadbeat dad problem:  When numerous ruling determined that  spouses and children were not creditors and that the nonassignment clause  had nothing to do with them.  This was all Congress meant to do by amending the social security law in 1977 and it was clear about it.





	The crux of the Vizcaino issue then becomes whether it was the legislative intent to exclude spouses from property division when it drafted the language in 1937 providing the anti-alienation provision.�  Vizcaino ruled that it could not determine legislative intent back then.  We believe that the ruling is wrong because it is clear that this would not have even been an issue for consideration back in 1937.  The divorce rate was a small fraction of what it is today, and there was no state statute which provided a spouse’s right to share a retirement benefit.  It was several generations later before this became an issue.  Furthermore, the property right of the participant is not of the pension plan under which the payment is received.  Instead, the participant has rights to benefits under it.  These rights to these benefits is what creates the property.  When the legislature amended the statutes in 1988 to allow a spouse to become a joint owner in that property, and provided the mechanism and the terms by which the joint ownership would be achieved, namely, a court order from a domestic relations court, it automatically elevated the status of the non-participant spouse from a beneficiary under state law to a joint owner of the property under state law when such an order is entered by a divorce court.�   As the participant is never viewed as a creditor and could never alienate his own property right, neither could the joint owner of that property.  Under the circumstances, the authors conclude that the anti-alienation provision of the City’s pension plan has nothing to do with the spouse’s ability to receive a direct payment of her court-ordered ownership interest (as the vast majority of states have so ruled).�





IV  Conclusion





	Government plans provide many obstacles to a fair division of marital property.  Some of these obstacles may be overcome by clever and creative solutions.  Others will require that the courts first be educated in these problems in order that they provide appropriate overdue relief.





	Many problems can be solved by the courts encouraging more immediate offsets.  For this to occur, the courts must first recognize that these plans provide the participants with too much discretionary control, thereby allowing these participants to later defeat its orders.  This can and must be corrected by requiring the use of more insurance that should be owned by the non-participant spouse, more coverture-fraction-based benefits in its orders, as well as Gillmore-type relief.  





	Prior rulings have recognized only two methods for distributing retirement plan property:  The immediate offset method and the deferred distribution method.  While these two methods may adequately divide ERISA retirement plan property, they are sorely inadequate for dividing government retirement plan property.  The participant has too much discretionary control in such plans.  Accordingly, partial offsets should be ordered when there is insufficient property for a complete offset, and there should be an adjustment in spousal support when the participant makes a voluntary election to postpone retirement beyond his/her Normal Retirement Age.  Either solution will reduce the percentage interest the other spouse has in the plan, and, accordingly, reduce the magnitude of the problems of the participant’s discretionary control over that benefit. 





�  Board of Trustees of City General Employees Plan v. Vizcaino, 635 So.2d 1012 (Fla.1st.DCA 1994).


�  See 5 CFR Ch. 1 Subpt G (838.721(vi)(A),  (B) and (C), (838.732(a) and (b), 5 CFR Ch. 1 Subpt I (838.912(c), and 5 CFR Ch.1 Pt 838, Subpt.I App. B(I)(A) (1995).


�  As set forth in CSRS Retirement Guide, Handbook  EL 502, p.12 (U.S. Gov. Printing Office, March 1991) 


�  Under CSRS, there are no pre-retirement survivor benefits if the participant terminates before retirement.  


�   If at the time the Apportionment Order is entered the non-participant spouse has remarried, the order could not provide such spouse with surviving spouse coverage.  If insurance is purchased, it is probably a better idea that it is whole life insurance.  The court should maintain jurisdiction until the participant retires.  This will permit modification of the Order in event that the non-participants marital status changes before age 55.


�  See In re Marriage of Gillmore, 29 Cal.3d 418, 174 Cal.Rptr 493, 629 P.2d 1 (1981)


�   42 U.S.C.  (662(c) applicable to 42 U.S.C.  (659.


�   See footnote 4 of Bain v. Bain, 553 So.2d 1389 (Fla.5th.DCA  1990) 


�   Hisquierdo v. Hisquierdo, 439 US 572, 99 S.Ct. 802, 59 L.Ed. 2d 1 (1979)


�   Id.


�   Id.


�   See Magill v. Magill, 816 S.W.2d 530 (TEX.Ct.App.  1991).  Also see Coats v. Coats, 626 N.E.2d 707 (OH 1993)


�    See n. 3.


�   As is permitted under 5 CFR Ch. 1 Subpt E (838.505(a) (1995).


�   Board of Trustees of City General Pension Plan v. Vizcaino, supra.   


�   For a more complete treatment of the topic refer to the section under part II, entitled “Federal Retirement Plans”


�   Florida joined 4 other state decisions that came to a similar conclusion.  See In re Marriage of Roehn, 216 Ill.App.3d 891, 576 N.E.2d 560 (1991); Board of Trustees of Indiana Employee’s Retirement Fund v. Grannon, 578 N.E.2d 371 (Ind.Ct.App. 1991); Guidubaldi v. Guidibaldi, 64 Ohio.App.3d 361, 581 N.E.2d 621 (1990); and Lindsey v. Lindsey, 140 Wis.2d 684, 412 N.W.2d 132 (Ct.App. 1987).  In 1995, Carlson v. City of Galesburg,, 646 N.E.2d 321 (Ill.App.1995), Cert. Den. 652 N.E.2d 339 (Ill. 1995) reversed the thinking in Roehn, and thus Illinois joined 15 decisions of different states that came to an opposite conclusion.   


�   Alvarez v Board of Trustees, 580 So.2d 151 (Fla. 1991).


�   Rev.Rul. 80-127. 


�   The City of Miami v. Spurrier, 320 So. 2d 397 (Fla.3rdDCA 1975).


�   In recent years, the legislature of certain states have amended their statutes in order to expressly exempt state pension plans as marital property.  See Waggoner v. Waggoner, 846 S.W. 2d 704 (Ky 1992); and Gismegian v. Gismegian, 849 S.W. 2d 201 (Mo.Ct.App. 1993). 


�   See n. 7.


�   See Flemming v. Nestor, 363 U.S. 603, 80 S.Ct. 1367, 4 L.Ed. 1435 (1960).


�   See n. 21.


�   See In re Marriage of Carlson v. City of Galesburg Firefighter’s Penison Fund, supra. 


�   Id.  Also see, Koelsch v. Koelsch, 148 Ariz 176, 713 P.2d 1234 (Ariz 1986); Majaukas v Majauskas, 61 N.Y. 2d 481 463 N.E.2d 688 (N.Y. 1984); Cleveland v. Board of Trustees, 229 N.J.Super 156, 550 A.2d 1287 (App. 1988); Prince Georges County Pension Plan v. Burke, 321 Md. 699  584 A.2d 702 (1991); Early v. Early, 413 Mass 720,  604 N.E. 2d 17 (1992); Lindner v. Lindner, 137 Mich.App. 569, 358 N.W.2d 376 (1984); Young v. Young, 507 Pa. 40,  488 A.2d 264 (1985); Irving Fireman’s Relief & Retirement Fund v. Sears, 803 S.W.2d 747 (Tex.Ct.App. 1990); Moran v. Moran, 612 A.2d 26 (R.I. 1992); In re Oler, 451 N.W.2d 9 (Iowa.Ct.App. 1989); In re Sedbrook, 16 Kan.App. 2d 668 827 P.2d 1222 (1992); Glidewell v. Glidewell, 759 S.W.2d 675 (Ky.Ct.App. 1993); and Rice v. Rice, 762 P.2d 925 (Okla. 1988).








