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We’re
talking
about five
Rules,
right?
How
much
could
there be
to it?

The Five “simple” Rules
1)
2)
3)
4)
5)

Tex. R. Civ. P. 296
Tex. R. Civ. P. 297
Tex. R. Civ. P. 298
Tex. R. Civ. P. 299
Tex. R. Civ. P. 299a

What is important?

Five Reasons to Follow the Findings Rules
1) Narrow the Issues for appeal and provide the bases to attack the
judgment.
2) Preserve wholly omitted grounds of recovery and defenses by
filing specific Requests for Additional or Amended Findings of
Fact and Conclusions of Law.
3) By timely filing a Request for Findings and Notice of Past Due
Findings, the trial court has a mandatory duty to file Findings
and Conclusions.
4) Properly requested Findings and Conclusions can extend the
deadline to file your notice of appeal.
5) Preserve a more favorable standard of review.

When are
Findings of Fact and
Conclusions of Law
required
and
when do they serve no
purpose?

When Findings of Fact and Conclusions
of Law are required
When Findings are required, your Request for Findings will extend
the deadline to perfect appeal. To be vigilant, you should also file a
Tex. R. Civ. P. 329b motion to extend deadlines.
1) Following a conventional trial on the merits to the bench
2) In any trial or hearing where the trial court resolved
conflicting evidence
IKB Indus. (Nigeria) Ltd. v. Pro-Line Corp., 938 S.W.2d 440, 441-43
(Tex. 1997); Tex. R. Civ. P. 296

Findings of Fact and Conclusions of Law
serve no purpose
Findings serve no purpose when the trial court has resolved no disputed
facts, such as:
1) Summary Judgment hearing because it is not a conventional trial
2) Judgment after a Directed Verdict
3) Default judgment awarding liquidated damages
IKB Indus. (Nigeria) Ltd. v. Pro-Line Corp., 938 S.W.2d 440, 441-43
(Tex. 1997); Tex. R. Civ. P. 296.
When Findings serve no purpose, requesting them does not extend the
deadline to file your notice of appeal.

Findings of Fact are useful
but not required
If the appellate court agrees that Findings are useful, the Request for
Findings will extend the deadline to perfect appeal.
1) default judgment on a claim for unliquidated damages
2) any judgment based in any part on an evidentiary hearing, for
example, an award of attorney’s fees, and sanctions under the
abuse of discretion standard of review
IKB Indus. (Nigeria) Ltd. v. Pro-Line Corp., 938 S.W.2d 440, 441-43
(Tex. 1997); Tex. R. Civ. P. 296
Mogged v. Lindamood, No. 02-18-00126-cv, 2020 WL 7074390, at *20
(Tex. App.—Fort Worth Dec. 3, 2020, pet. denied), on en banc
reconsideration (mem. op.).

Findings are useful but not required or
serve no purpose – Conflicting Authorities
There are conflicting authorities on when Findings are useful or serve
no purpose. The former extends your deadline to file a notice of appeal,
the latter does not:
If the trial court decided the special appearance without
resolving conflicting facts, then Findings and Conclusions serve no
purpose and the appellate court will not consider them. This means if
you relied solely on your Request for Findings to extend your notice of
appeal deadline, you missed the deadline.
Luciano v. SprayfoamPolymers.com, LLC, 625 S.W.3d 1, 2 (Tex. 2021).

Findings are useful but not required or
serve no purpose – Conflicting Authorities
Conflicting Authorities
Findings and Conclusions served no purpose when the facts are not
contested and the court decides the case based solely on the pleadings
and arguments of counsel.
or
Findings are useful but not required when ruling is based in part
on disputed evidence (affidavits), although trial court does not conduct
an evidentiary hearing. This is an example of “any judgment based in
any part on an evidentiary hearing.”

Findings are useful but not required or
serve no purpose – Conflicting Authorities
Conflicting Authorities – No Purpose = does not extend the deadline to
file notice of appeal
1) Special Appearance: Hanschen, Trustee of David Hanschen
Heritage Trust Two v. Hanschen, No. 05-19-001134-CV, 2020 WL
2764629, at *4 (Tex. App.—Dallas May 28, 2020, no pet.) (mem.
op.).
2) Jurisdictional Plea: Primestar Constr., Inc. v. City of Dallas, No.
05-17-01447-CV, 2019 WL 1033978, at *5-6 (Tex. App.—Dallas
Mar. 5, 2019, pet. denied) (mem. op.).
3) Plea to the Jurisdiction: Denton v. Wiggins, No. 07-19-00127-CV,
2020 WL 5666948, at *4-5 (Tex. App.—Amarillo Sept. 23, 2020, no
pet.) (mem. op.).

Findings are useful but not required or
serve no purpose – Conflicting Authorities
Conflicting Authorities – Useful but not Required = extends your deadline to
file a notice of appeal
Even if the trial court did not hold an evidentiary hearing on a special
appearance, the court may have considered stipulations, affidavits, documents,
and the results of discovery processes that the parties filed with the trial court.
Thus, in the special appearance context, the absence of an evidentiary hearing
does not necessarily mean that the trial court ruled without considering any
evidence or ruled as a matter of law based on stipulations. The question is, did
the trial court resolve conflicting evidence.
Special Appearance: Continental Alloys & Servs. (Del.) LLC v. YangZhou
Chengde Steel Pipe Co., Ltd, 597 S.W.3d 884, 889 (Tex. App.—Houston [14th
Dist.] 2020, pet. denied).

Strategy Tips
When in doubt as to whether the trial court’s Findings and
Conclusions are useful but not required or serve no
purpose, file your notice of appeal within 30 days of when
the trial court signed the final judgment.
TEX. R. APP. P. 26.1(a).

Strategy Tips
To extend your notice of appeal deadline to within 90 days
of when the trial court signed its judgment, file a Rule
329b Motion for New Trial or Motion to Vacate, Modify,
Correct, or Reform the Judgment (must seek a substantive
change in the judgment).
TEX. R. CIV. P. 329b.

Deadlines – Only Yours Matter!

The first deadlines is within 20 days
1) The first deadline is due within 20 days after the trial court signs its
judgment, called Request for Findings of Fact and Conclusions of
Law.
Make note, Tex. R. Civ. P. 329b deadlines are within 30 days after the
court signs its judgment. This deadline is within 20 days of the judgment
signing with no opportunity to extend it. Tex. R. Civ. P. 296.
The court’s Findings of Fact and Conclusions of Law are due within 20
days after your timely filed Request for Findings

Rule 296
In any case tried in the district or county court without a jury, any
party may request the court to state in writing its findings of fact
and conclusions of law. Such request shall be entitled “Request
for Findings of Fact and Conclusions of Law” and shall be
filed within twenty days after judgment is signed with the
clerk of the court, who shall immediately call such request to the
attention of the judge who tried the case. The party making the
request shall serve it on all other parties in accordance with Rule
21a.

The second deadline triggers from the date
you filed your Request for Findings – 30 days
1) Your second deadline is due within 30 days after you filed your
Request for Findings, called Notice of Past Due Findings of Fact
and Conclusions of Law.
2) You can neither prematurely nor late file the Notice of Past Due
Findings.
Make note, this deadline is triggered from the date that you filed
your Request for Findings.
The court’s Findings are due within 40 days from the date you filed
your Request for Findings.
Tex. R. Civ. P. 297.

Rule 297
The court shall file its findings of fact and conclusions of law
within twenty days after a timely request is filed. The court shall
cause a copy of its findings and conclusions to be mailed to each party in
the suit.
If the court fails to file timely findings of fact and conclusions of law, the
party making the request shall, within thirty days after filing the
original request, file with the clerk and serve on all other parties in
accordance with Rule 21a a “Notice of Past Due Findings of Fact and
Conclusions of Law” which shall be immediately called to the attention
of the court by the clerk. Such notice shall state the date the original
request was filed and the date the findings and conclusions were due.
Upon filing this notice, the time for the court to file findings of fact
and conclusions of law is extended to forty days from the date
the original request was filed.

The final deadline triggers from the date the
trial court files its Findings – 10 days
1) Your last deadline is due within 10 days after the trial court
files its Finding of Fact, called Request for Additional or
Amended Findings of Fact and Conclusions of Law.

Make note, this deadline is triggered from the date that
the trial court files its Findings. Tex. R. Civ. P. 298.
This is a hard deadline that you cannot extend.

Rule 298
After the court files original findings of fact and conclusions of
law, any party may file with the clerk of the court a request for
specified additional or amended findings or conclusions. The
request for these findings shall be made within ten days after the
filing of the original findings and conclusions by the court. Each
request made pursuant to this rule shall be served on each party to the
suit in accordance with Rule 21a.
The court shall file any additional or amended findings and conclusions
that are appropriate within ten days after such request is filed, and cause
a copy to be mailed to each party to the suit. No findings or conclusions
shall be deemed or presumed by any failure of the court to make any
additional findings or conclusions.

Deadlines – the Trial Court has no Deadline

The trial court can file its Findings of Fact and Conclusions of Law
even after it has lost plenary power and while the case is on appeal.
See paper for caveats.
Ad Villarai, LLC v. Pak, 519 S.W.3d 132, 141 (Tex. 2017) (per
curiam).

Consequences

Rule 299
When findings of fact are filed by the trial court they shall form the
basis of the judgment upon all grounds of recovery and of defense
embraced therein.
The judgment may not be supported upon appeal by a presumed
finding upon any ground of recovery or defense, no element of which
has been included in the findings of fact; but when one or more
elements thereof have been found by the trial court, omitted
unrequested elements, when supported by evidence, will be supplied
by presumption in support of the judgment. Refusal of the court to
make a finding requested shall be reviewable on appeal.

Findings Filed and Reporter’s Record Filed
When the appellate court has the reporter’s record, it reviews the trial
court’s Findings and Conclusions for legal and factual sufficiency of the
evidence by the same standards it applies in reviewing evidence
supporting a jury’s answer.
Walterscheid v. Walterscheid, 557 S.W.3d 245, 257 (Tex. App.—Dallas
2018, no pet.); 12636 Research Ltd. v. Indian Bros., Inc., No. 03-1900078-CV, 2021 WL 417027, at *5 (Tex. App.—Austin Feb. 5, 2021, no
pet.) (mem. op.).

No Findings sought but Reporter’s Record Filed
In the absence of Findings and Conclusions, the appellate court infers all
fact findings necessary to support the judgment under any legal theory
that was before the court and is supported by the evidence.
Point Lookout West, Inc. v. Whorton, 742 S.W.2d 277, 279 (Tex. 1987).
“If the reporter’s record is filed on appeal, as it was here, implied findings
may be challenged on factual- and legal- insufficiency grounds in the
same manner ‘as jury findings or a trial court’s [express] findings of
fact’ . . . .’ ”
Shields Ltd. P’ship v. Bradberry, 526 S.W.3d 471, 480 nn.21, 22 (Tex.
2017).

No Findings sought but Reporter’s Record Filed

On its face, this is not a favorable standard of review. But if you file
the reporter’s record, you can still challenge the implied findings.
“When the appellate record includes the reporter’s and clerk’s
records, these implied findings are not conclusive, and may be
challenged for legal and factual sufficiency in the appropriate
appellate court.”
BMC Software Belgium, N.V. v. Marchand, 83 S.W.3d 789, 795
(Tex. 2002).

No Reporter’s Record and No Findings
Requested or Filed
When there are no Findings and Conclusions and no reporter’s
record, “the judgment of the trial court implies all necessary
findings of fact to sustain the judgment the appellate court.” “In
other words, [the appellate court] must presume the missing
reporter’s record supports the decisions of the trial court.”
Henderson v. Freedom Mortgage Corp., No. 05-19-01258-CV, 2021
WL 1186149, at *2 (Tex. App.—Dallas Mar. 30, 2021, no pet.)
(mem. op.).

Findings requested, none filed
“The trial court has a mandatory duty to file findings of fact and
conclusions of law when they are properly requested.”
Payne v. Payne, No. 06-20-00051-CV, 2021 WL 1216885, at *6-7 (Tex.
App.—Texarkana Apr. 1, 2021, no pet.) (mem. op.); Estate of Paul v. Bush,
No. 07-21-00077-CV, 2021 WL 2521562, at *1-2 (Tex. App.—Amarillo
June 18, 2021, no pet.) (per curiam) (mem. op.) (same) (citing Zieba v.
Martin, 928 S.W.2d 782, 786 (Tex. App.—Houston [14th Dist.] 1996, no
writ) (same).

The preferred remedy for the failure to file Findings
is to Abate the appeal to permit the trial court to file
them
The “preferred remedy” for the trial court’s failure to file
findings is for the appellate court to abate the appeal to allow
the trial judge to file its findings. See paper for caveats.
Larry F. Smith, Inc. v. The Weber Co., Inc., 110 S.W.3d 611, 616
(Tex. App.—Dallas 2003, pet. denied).
Stone Contractors, Inc. v. Striley, No. 07-20-00266-CV, 2020 WL
7757376, at *1 (Tex. App.—Amarillo Dec. 29, 2020, no pet.) (per
curiam) (when the trial court’s failure is harmful, the
appropriate remedy is to abate the appeal and direct the trial
court to file the missing findings).

You must show harm from the trial court’s
failure to file Findings
Although “harm to the complaining party is presumed unless the
contrary appears on the face of the record,” a trial court’s “failure to
make findings is not harmful error if ‘the record before the
appellate court affirmatively shows that the complaining party
suffered no injury.’ ”
Payne v. Payne, No. 06-20-00051-CV, 2021 WL 1216885, at *6-7
(Tex. App.—Texarkana Apr. 1, 2021, no pet.) (mem. op.).

Tex. R. App. P. 44.1(a)(2)
You must show how the lack of Findings and Conclusions was not harmless
error; such as, it prevented your ability to properly present your appeal to the
appellate court or prevented you from requesting additional or amended
findings from the trial court. See TEX. R. APP. P. 44.1(a)(2).
Graham Cent. Station, Inc. v. Peña, 442 S.W.3d 261, 263 (Tex. 2014) (per
curiam).

If harmless error, appellate court implies all
findings necessary to support judgment
If the appellate court believes the lack of Findings and Conclusions was
harmless, then it will imply the findings that support the judgment. You should
challenge those implied findings on appeal.
Graham Cent. Station, Inc. v. Peña, 442 S.W.3d 261, 263 (Tex. 2014) (per
curiam).

When is the failure to file Findings harmful
error – the appellate court decides
A trial court’s failure to file Findings and Conclusions harms an appellant
if, under the circumstances of the case, the party is forced to guess the
reason why the trial court ruled against it. See paper for caveats.
On the other hand, if there is only a single ground of recovery or a single
defense in the case, the record demonstrates that the appellant has
suffered no harm from the failure to file findings because the party is not
forced to guess the reasons for the trial court’s judgment.
Ospina v. Garcia Florez, No. 01-19-00465-CV, 2021 WL 2149334, at *7
(Tex. App.—Houston [1st Dist.] May 27, 2021, no pet.) (mem. op.).

Rule 299a
Findings of fact shall not be recited in a judgment. If there is a
conflict between findings of fact recited in a judgment in violation of this
rule and findings of fact made pursuant to Rules 297 and 298, the latter
findings will control for appellate purposes. Findings of fact shall be
filed with the clerk of the court as a document or documents
separate and apart from the judgment.

Strategy Tips
Consequences comes up in a variety of ways.
1) Sometimes no one requested Findings and Conclusions.
2) Other times, a party filed timely Request and Notice of Past Due
Findings, but the court failed to file Findings and Conclusions.
3) And then there is the situation where the Findings omit elements
of a claim or defense.

Strategy Tips
4) In all these situations, you can rely on the reporter’s record to
show the legally and factually sufficient evidence does [or does
not] support an express or implied finding.
5) If the trial court files Findings and wholly omits a ground of
recovery or defense, this is different. If you did not file a Request
for Additional or Amended Findings on the missing elements, you
cannot argue that ground or defense on appeal because the
appellate court cannot presume findings on that which is wholly
omitted.

Strategy Tips
The failure to provide a complete reporter’s record results in the
least favorable standard of review for your appeal.
This is a worse fate for the appeal’s success than never having
sought the Findings and Conclusions at all.
Request and pay for the court reporter to upload the entire reporter’s
record to the appellate court’s portal.

One Recent Case

Clinton v. Gallup, 621 S.W.3d 848 (Tex. App.—
Houston [14th Dist.] 2021, no pet.)
Plaintiff sued on common law fraud, breach of contract, and other
claims to recover commissions that he said he was owed on
electricity contracts.
The parties stipulated that a dismissed party paid Defendant
$13,861. Plaintiff alleged that this payment was the commissions
he was owed on accounts that he secured for Defendant.
Defendant countered that Plaintiff had been paid a finder’s fee and
was not owed that money that the dismissed party paid to it.
The trial court found in Plaintiff’s favor and awarded damages in
the amount of $13,861.

Clinton v. Gallup, 621 S.W.3d 848 (Tex. App.—
Houston [14th Dist.] 2021, no pet.)
1) The trial court’s sole finding related to the parties’ stipulation
and did not resolve a disputed fact on any element of a claim. In
effect, the trial court omitted findings on all elements to every
claim.
2) Therefore, the appellate court held it could not presume any
findings under Rule 299. The trial court did not make any
finding that would control the case under a correct legal
interpretation.
3) The appellate court determined that the trial court committed an
error of law. It reversed the judgment and remanded for further
proceedings.

Clinton Dissent
1) Dissent acknowledged that the finding is not as specific or
definite as it could or should be but nonetheless it is a finding.
2) Plaintiff’s only argument in support of his claim for damages
was that Defendant received commissions on Plaintiff’s
accounts but failed to pay those commissions to Plaintiff.
3) Dissent would have reversed and remanded for the trial court
to file additional findings. It would not have reversed because
the existing findings were insufficient.
4) It would have abated the appeal with instructions to the
presiding judge to sign additional findings rather than to hold
that the trial court committed an error of law.

Strategy Tips
Make sure your findings reflect the trial court’s resolution
of disputed facts on elements of your claims.
Tex. R. Civ. P. 299

Six Recommendations

Recommendations

1) It would help practitioners and the courts if the rules required
parties to follow the Texas Pattern Jury Charge and submit a
charge-like document, just like in a jury trial.
2) It would aid attorneys and the parties in their quest for justice if
the first deadline was within 30 days, like most of the other
deadlines, rather than within 20 days for the Request for Findings
filing. Additionally, the availability of an extension of the deadline
would serve this purpose.
3) It would help the parties and appellate courts if there were
uniform rules on how to brief issues on appeal following a bench
trial.

Recommendations

4) Findings and Conclusions should not control over the final
judgment or decree in the event of a conflict.
5) Clarify the rules to make it clear when Findings and Conclusions
are useful but not required or serve no purpose.
6) Amend the rules so that the appellate court is responsible for
instructing the trial court to fulfill its mandatory duty to file
properly requested Findings and Conclusions. Just as the
appellate court takes charge of late court reporter’s and clerk’s
records, it should do the same when the trial court fails to file
mandatory Findings and Conclusions.

Thank you and Enjoy the Rest of the Conference!

Lucy Forbes

