


Birkenstock USA, LP Dealer Agreement

This Agreement is between 				 ("Customer" and "You") and Birkenstock USA, LP ("Birkenstock") granting Customer authorization to sell certain Products. This is a non-exclusive Agreement and does not provide exclusivity to Customer for any region, city, or territory.
In exchange for this authorization and other considerations, Customer agrees to be bound by and only sell Products consistent with Birkenstock Policies ("Policies"), as updated from time to time, and the following general Terms and Conditions and attached Exhibit A with Birkenstock’s Brand Guidelines, Exhibit B with Internet Policy and Exhibit C with the Credit Application.
1. GENERAL TERMS AND CONDITIONS OF SALE:

1.1. Birkenstock shall sell and deliver to Customer, and Customer shall purchase and accept from Birkenstock, the products (herein, the "Products") described in any confirmed order or agreement or any combination thereof (the "Order"), pursuant to the terms and conditions of the Order and those specified below, which taken together shall constitute the entire agreement between Birkenstock and Customer regarding the Products (herein, this "Agreement").

1.2. This agreement supersedes all previous agreements.  No other terms or conditions shall be of any effect unless otherwise specifically agreed to by Birkenstock in a separate written agreement duly signed by an officer of Birkenstock. Customer will be deemed to have assented to all Terms if any part of the Products is accepted by the Customer. Any additional or different terms or conditions contained in Customer's order or response hereto shall be deemed objected to by Birkenstock and shall be of no effect.

1.3. Minimum Purchases. Customer agrees to achieve a minimum annual sales volume of $10,000 (ten thousand dollars) within each full year of the Agreement. Failure to meet this requirement may result in a review of account status and, at the discretion of Birkenstock, potential account closure. The term ensures that the Customer actively promotes and sells the products while maintaining a mutually beneficial partnership. 

1.4. Any Order is binding upon Customer. Until the earlier of acceptance of the Order in writing or the delivery of the Products to the Customer within two (2) weeks an order is not binding upon Birkenstock. Writing shall include electronic means. Birkenstock shall have no obligation to fulfill an Order, if the Customer is in breach of any of its obligations hereunder, or any other agreement between the Customer and Birkenstock, at the time Birkenstock´s performance was due, notwithstanding any prior acceptance of an Order by Birkenstock.

1.5. All verbal agreements concerning the terms of any Order, including agreements made by telephone, shall have no force and effect unless and until acknowledged by Birkenstock in writing.

1.6. [bookmark: _Hlk158312633]Customer shall bear all costs associated with any cancellation or modification of the Order or parts of the Order. Birkenstock shall have the right to cancel any order because of Customer's failure to comply with contract terms in respect to any prior shipment, or on account of any transfer or change in Customer's business, its insolvency, suit by other creditors, failure to meet financial obligations to Birkenstock, impairment of the Customer's credit, or for unfavorable credit reports made to Birkenstock through the usual channels of credit information, unless Customer shall promptly furnish to Birkenstock´s satisfaction, assurance of full payment for any shipment made or to be made.

1.7. The Customer shall not issue any press releases or make any public announcements relating to the terms or subject matter of this Agreement, or use the name, trademarks, or logos of Birkenstock in any promotional or marketing materials, without the prior written consent of Birkenstock. Such consent may be withheld at Birkenstock's sole discretion. All media releases, public announcements, or public disclosures by the Customer relating to this Agreement or its relationship, including promotional or marketing materials, must be approved in writing by Birkenstock prior to release.

2. CUSTOMER RESPONSIBILITIES AND OBLIGATIONS:

2.1. Customer is authorized to sell and advertise Products only at locations approved in writing and listed on the final page of this agreement. Customer is not authorized to sell or advertise for sale at any other brick and mortar or internet location, including but not limited to, any other marketplaces, shopping malls, e-commerce platforms, social media websites without Birkenstock’s express prior written consent. Permission to sell Birkenstock’s products online is not transferable or assignable by any Authorized Retailer and may be terminated by Birkenstock at any time in its sole discretion.

2.2. Any new locations, web addresses or relocation of any existing approved locations must be approved by Birkenstock in writing.

2.3. Each Customer owned domain name/URL will be considered by Birkenstock to be a new and separate retail location and must be approved in writing by Birkenstock. For the avoidance of doubt, the parties agree that any domain names / URLs approved by Birkenstock that utilize the Birkenstock Marks as part of the domain name/URL, belong to Birkenstock and are subject to Birkenstock’s Intellectual Property rights as outlined in this agreement and more specifically, in Section 10 (Intellectual Property). ALL internet locations where Products may or will be sold or advertised must be listed on the final page of this agreement. All Customer owned domain name/URLs will be subject to a periodic review and approval by Birkenstock. Customer agrees to abide by all terms of Exhibit B of this agreement and agree to make any corrections as requested by Birkenstock, including removing Product from the website.

2.4. If Customer operates an approved brick and mortar location Customer must make all efforts to present a clean and professional environment. Customer will ensure all employees that work with consumers are trained in Birkenstock fitting skills and product knowledge. Customer will provide customer service consistent with Birkenstock values including fair repair, exchange and return policies.

2.5. Customer will utilize your best efforts to promote, extend and maximize sales of Birkenstock’s Products, and will conduct Customers business, and otherwise act, in a manner which will benefit and enhance Birkenstock’s Product's interests and reputation. Customer will make the best efforts to maintain adequate inventory levels and sales personnel for this purpose.

2.6. Customer is not authorized to market, sell, distribute or ship Birkenstock’s Products to any reseller.

2.7. Customer may not market, sell, ship or distribute Products outside of the United States. Under no circumstances may Products be exported or sold to any person or entities with the knowledge that the recipient intends to transport the Products outside the United States. Customer agrees to take all reasonable and necessary steps to determine that Products are not being purchased with the intent of exporting.

2.8. Shipments. It is Customers responsibility to inspect all shipments and to notify Birkenstock of any claims or invoice discrepancies within thirty (30) days of the invoice date. Customer will be considered to have accepted the Product based on whichever occurs first: a) communication by Customer to Birkenstock of your acceptance of product; b) your use or sale of the Product; or c) expiration of thirty (30) days from the invoice date, unless before that expiration period, Birkenstock receives a notice of rejection of Product from you. Once the Product has been accepted by you, your acceptance cannot be revoked, nor can the Products be returned to Birkenstock, except in compliance with the Return Policy as written in this Agreement.

3. PRICES:

3.1. Unless otherwise stated in Birkenstock´s Order confirmation, all price quotations are per delivery terms stated on the invoice or as notified by Birkenstock to Customer from time to time, and does not include costs for standard packaging, postage or other freight charges, insurance or taxes, if any.

3.2. The price of the Products shall be Birkenstock´s current prices in effect from time to time.

4. FEES AND SERVICES CHARGES:

4.1 Restocking Fee. An $8.00 per pair Restocking Fee will be charged on all authorized returned footwear. A $6.00 per unit Restocking Fee will be charged on all authorized returned non-footwear. Birkenstock’s restocking Fee does not apply to defective products.

4.2 Drop Ship Fee. A $5.00 Drop Ship Fee will be charged to each authorized Drop Ship order. Birkenstock does not Drop Ship direct to consumer unless a previously approved written Agreement has been established.

4.3 NSF Service Charge. A $30.00 Service Charge will be assessed for each NSF (non-sufficient funds) payment check received, in addition to other remedies detailed in this Agreement or as authorized by law. Any NSF item tendered to Birkenstock must be rectified within thirty (30) days and is to be replaced with a cashier’s check, wire payment or overnight check.

5. CREDIT EXTENSION - TERMS AND PAYMENTS:

5.1. All orders are subject to credit approval. An authorized representative (Owner or Officer) of the Customer must complete Birkenstock’s Credit Application before credit eligibility can be determined. Standard terms are Net 30 Days with approved credit, if applicable. We do not offer payment discount or anticipation discounts.  Birkenstock reserves the right not to sell to any customer, including Customer, or to reject any order. Accordingly, if Birkenstock rejects customers Credit Application to extend credit, Customer may opt for the pre-paid terms stipulated below and shall be subject to the terms and conditions of this agreement. Such option will be subject to Birkenstock’s approval and established in the Credit Application. 

5.2. Customer shall make payments by check mailed directly to the lockbox address as indicated on the invoice, ACH, or by wire transfer to directly to Birkenstock’s bank account as provided by Birkenstock.  Any expenses incurred in the timely payment of invoices will be at the expense of the Buyer. Birkenstock shall not be required to incur any expense to receive timely payment in full as required by this Agreement.

5.3. Customer agrees to make payments in accordance with the due date and amounts reflected in Birkenstock's invoices and to comply, on a continuing basis, with all of Birkenstock's credit terms. Failure on your part to pay invoices when due, or the remission of postdated or NSF checks, are grounds for non-shipment and may cause all Customer invoices to become due and payable. Any price discounts allowed by Birkenstock are conditioned upon timely payment in accordance with the terms on the invoices. 

5.4. If at any time the Customer's credit worthiness shall become impaired or unsatisfactory, at the request of Birkenstock, Customer must provide required financial/credit information to Birkenstock to show credit worthiness or furnish payment security such as a Standby Letter of Credit to continue shipments. Failing this, payment shall be made in advance; otherwise, Birkenstock shall have the right to delay or decline future shipments. If the Customer fails to make payments in accordance with "Terms of Payment" contained in the contract, Birkenstock may forthwith cancel all open orders and terminate the contract.

5.5. If the Customer fails to make payment on or before the date required, Customer shall pay interest to Birkenstock at the rate of one point five percent (1.5%) per month or such lesser amount permitted by law. The specification or charging of interest shall not be deemed an agreement to extend credit. Customer will pay any and all expenses incurred by Birkenstock in the attempt to collect payment including but not limited to attorney's fees and costs as provided for in this agreement. 

5.6. If a credit hold is placed on your account, Birkenstock has the right to place any and all other related accounts you have with Birkenstock on hold until all accounts are current or within credit limit. If your account is placed on credit hold, all pending orders may be cancelled at Birkenstock's discretion.

5.7. If orders exceed the assigned credit, the Customer may request for an increase in credit limit. However, the Customer shall sign and submit a new Credit Application and provide financial statements if required by Birkenstock’s Credit Department.  Birkenstock will evaluate the Credit Application and Financial statements submitted and determine at its sole discretion if a credit limit increase can be extended or not to Customer. Nevertheless, Birkenstock reserves the right to deny any credit limit or increase.

6. PRE-PAID TERMS:

6.1. If credit terms are not approved, Customer can elect to pre-paid terms and remit payment in advance by ACH or wire transfer before shipment. If customer elects to pay by credit card, each order requires credit card pre-authorization before shipment. Customer as an authorized representative authorizes Birkenstock to automatically charge its credit card when products are shipped.

6.2. If Customer fails to observe either pre-paid or credit extension Terms or the terms of any other agreements between Birkenstock and Customer, if Customer becomes insolvent, or if other circumstances occur which give rise to the concern that the financial situation of Customer has substantially deteriorated, all balances of Customer, divisions, subsidiaries and related accounts due and owing to Birkenstock shall become due immediately, notwithstanding any agreed upon payment terms. Any orders that have been confirmed by Birkenstock, but not yet filled, shall in such cases become cancelable at the sole discretion of Birkenstock.

7. DELIVERY TERMS:

7.1. Title to and risk of loss for the Products shall pass to Customer upon delivery thereof to Customer's carrier at Birkenstock´s facilities or any other place determined by Birkenstock. (FOB ORIGIN)
7.2. Each shipment under a contract of sale shall be considered as a separate contract and default on
one or more shipments shall not invalidate the balance of the contract of sale, except as herein otherwise provided.

7.3. The parties will agree which party is responsible for managing and paying for transportation of Birkenstock’s Products. When Customer pays for transportation (i.e. freight), unless otherwise agreed by the parties, Birkenstock will deliver the Products to Customer’s-designated carrier and title and risk of damage or loss for the Products will pass to Customers when Birkenstock delivers the Products to the carrier. 

7.4. When delay in shipment is likely to occur, it shall be the responsibility of Birkenstock to so notify the Customer. Shipping dates are estimates only and are not guaranteed by Birkenstock.

7.5. Birkenstock shall use its reasonable efforts to deliver the Products to Customer by the agreed upon date, however, time shall not be of the essence. While in transit, Birkenstock shall not be liable to Customer for delays in delivery or damage to the Products, irrespective of whether Birkenstock or Customer determined the mode of transportation, except in cases of Birkenstock´s willful misconduct or gross negligence.

7.6. In cases of deliveries of Products manufactured to Customer's specification ("Special Makes") and unless otherwise agreed to in writing, all tools, models, plans, or other devices and/or documents used and/or developed by Birkenstock in order to fulfill any Order or Special Order are the property of Birkenstock, even if the cost of development and/or manufacturing of such tools, models, plans, or other devices and/or documents was wholly or partially borne by the Customer.

7.7. Birkenstock agrees to review and consider shipping instructions provided by the Customer. Birkenstock reserves the right to refuse implementation of any shipping instructions that are found to be in conflict with the terms of this Dealer Agreement or that exceed the scope of services offered by Birkenstock. Where shipping instructions are deemed to be 'simple' but still necessitate deviation from Birkenstock’s standard practices or agreements, Birkenstock may require the Customer to provide a waiver acknowledging and accepting the potential risks and liabilities associated with such deviations. This is to ensure that all shipping practices adhere to Birkenstock operational policies and contractual obligations.

7.8. Receipt of any product by buyer shall immediately occur when buyer, buyer’s bailee or other agent or designee receives either actual or constructive possession of such product. Constructive possession shall include, without limitation, receipt by an entity or individual (including, without limitation, buyer's customer) pursuant to a drop ship instruction or other delivery instructions from buyer. Constructive possession specifically does not require actual physical possession by the buyer.

8. CHARGEBACKS:

8.1. After Birkenstock’s initial shipment of Products to Customer, Customer commits to discussing any potential chargebacks with Birkenstock. Customer will not issue violation chargebacks to Birkenstock without first giving written notice and allowing Birkenstock the chance to review and approve in writing the chargeback before invoicing. Customer pledges to act in good faith to prevent such situations. Should a chargeback be mistakenly issued without this notice or Birkenstock’s prior written approval, Customer will promptly retract it.

9. RETURN TERMS:

9.1. Return Authorization (RA). All returns require an original invoice number and must be preapproved by Birkenstock in the form of a Return Authorization (RA) number. If the original invoice number is not available, you agree that the lowest price paid for that product by you in the previous twelve (12) months will be used to establish product cost credit.

9.2. Return Label. Once an RA has been issued, you will be sent a pre-generated Return Label. The Return Label must be affixed to the outside of the carton; clearly label each additional carton with the provided RA number. Authorized returns must be received at Birkenstock’s Hebron, KY Distribution Center within forty-five (45) days of the RA issue date. Returns received at Birkenstock’s Hebron, KY Distribution Center after forty-five (45) days will be refused and returned to you at your cost.

9.3. Defective Product. For authorized UNWORN returns, follow the steps above. For authorized WORN returns the product must be received in Birkenstock’s Hebron, KY Distribution Center within ninety (90) days of receipt by you from the consumer.

9.4. Subject to Inspection. All returns are subject to inspection upon receipt in Birkenstock’s Hebron, KY Distribution Center. Any product received without an RA number, not pre-approved or not as represented by Customer will be returned at Customers expense.

9.5. Special Orders, Discontinued Product and Seasonal Product. With the exception of defective items, your purchase of special orders, discontinued and seasonal Product are final and are not eligible for return or exchange.

9.6. Credit Memo. Upon receipt and inspection of the return a Credit Memo will be issued to you. Deductions from payments by you are not allowed for any reason until a Credit Memo has been issued.

10. INTELLECTUAL PROPERTY RIGHTS:

10.1. Birkenstock Intellectual Property. Birkenstock is the sole owner of its registered and unregistered intellectual property rights, including trademark, trade dress, copyright, patent, and design rights, as well as any other related rights that may protect Birkenstock’s branding, logos, product designs, or any other brand content that exists or that is created during this Agreement (collectively the “Birkenstock Intellectual Property”).

10.2. [bookmark: _Hlk178234303]Intellectual Property License.  Subject to the terms and conditions of this Agreement, during the term of this Agreement Birkenstock hereby grants to Customer a revocable, non-transferable, non-assignable, non-exclusive, limited license to use Birkenstock’s name, logos and trademarks (collectively the “Birkenstock Marks”), solely in connection with the marketing, advertisement and sale of the Products in the Territory. For the avoidance of doubt, use of the Birkenstock Marks in connection with domain names is governed and restricted by this license (the “IP License”).  Birkenstock in its sole discretion may revoke or revise the IP License for any reason by providing one-hundred and eighty (180) days’ notice to Customer. The IP License shall immediately terminate upon the expiration or termination of this Agreement.  

10.3. Customer’s Use of Birkenstock Marks. Customer shall strictly comply with all standards of use for the Birkenstock Marks and must at all times display appropriate trademark and copyright notices as instructed by Birkenstock. All forms of marketing and advertising, including print, online, and in-store content as well as content captured in future, unknown formats, which display or otherwise include a Birkenstock Mark, must be submitted to Birkenstock for review in advance and must not be distributed or used in any manner without the prior written approval of Birkenstock.

10.4. Customer’s Acknowledgement of Birkenstock’s Intellectual Property Rights. Customer acknowledges and agrees that the Birkenstock Intellectual Property, including the Birkenstock Marks and other intellectual property acquired by Customer using the Birkenstock Marks, is the sole and exclusive property of Birkenstock. Customer shall not acquire any right, title, or interest to the foregoing under this Agreement. Birkenstock does not grant any implied license to its Intellectual Property under this Agreement or otherwise. During the term of this Agreement and thereafter, Customer shall not do anything that will in any manner infringe, impeach, dilute, harm, or lessen the value of the Birkenstock Intellectual Property or the goodwill associated therewith.  Customer will not engage in any acts or behavior that may disparage or harm the reputation of Birkenstock or the sale of any Birkenstock products.

10.5. Birkenstock’s Intellectual Property upon Termination. For the avoidance of doubt, if Customer acquires any of Birkenstock’s property or intellectual property during the course of the Agreement, upon termination, Customer shall return, transfer or otherwise convey ownership and title of such property or Intellectual Property back to Birkenstock. Customer agrees to cover, at its own expense, any costs, registrations and/or applications to carry out such return, transfer, or conveyance. The parties acknowledge that Customer is responsible for carrying out the above undertaking within a reasonable time frame to be agreed upon by both parties, subject to Birkenstock’s final approval in writing.

10.6. Duty to Cooperate. Customer agrees to readily provide information or materials requested by Birkenstock to support the maintenance or growth of Birkenstock’s Intellectual Property rights, including but not limited to, evidence of use of trademarks, logos and product designs and marketing and sales information.  Customer further agrees to readily notify Birkenstock of any third-party intellectual property infringements, counterfeits, or other violations of Birkenstock’s Intellectual Property rights.

10.7. Customer Marks. Subject to the terms and conditions of this Agreement, during the term of this Agreement Customer hereby grants Birkenstock a non-exclusive, royalty-free license to use Customer’s logos, trademarks, and trade names (the “Customer’s Marks”) on Birkenstock’s web sites and marketing materials. Upon termination of this Agreement, Birkenstock may use Customer’s Marks for archival, record-keeping purposes. 
11. TERMINATION:

11.1. Effects of Termination. Upon termination, regardless of the reason, all rights acquired by Customer shall cease and Customer shall cease and shall cause to cease, all use of the Birkenstock Marks. The parties agree that any such continued use of the Birkenstock Marks shall, in and of itself, occasion irreparable injury to Birkenstock. 

11.2. Birkenstock may terminate this Agreement upon thirty (30) days written notice to Customer, for which termination no cause need be stated, including but not limited to any instance where Birkenstock determines, at its sole discretion, that Customer has violated its responsibilities and obligations under Section 2

11.3. Customer agrees that if Customer breaches any of its obligations under this Agreement, that Birkenstock shall have the right, without limiting any of its other rights and remedies, to terminate this Agreement upon ten (10) days written notice to you.

11.3.1. Without limiting the foregoing, Birkenstock may, at its option, terminate this Agreement immediately, without prior notice, if the Customer does any of the following:

i) becomes insolvent, files a voluntary petition in bankruptcy, or an involuntary petition in bankruptcy is filed against the Customer, or the Customer makes an assignment for the benefit of creditors;

ii) assigns or attempts to assign any interest in this Agreement without Birkenstock's written consent; any such attempted assignment is hereby deemed void, which will include any change in your ownership of more than 10%;

iii) fails for any reason to function as a Customer or account in good standing as determined and/or defined by Birkenstock, in the ordinary course of business, or, transfers locations for a period of ten (10) days or more without Birkenstock's prior written approval; 

iv) Fails to comply with Birkenstock's credit and payment terms in any respect.

v) Sale of business to another entity or person.

11.4. Customer agrees to advise Birkenstock immediately in writing if any of the above events occur. If Customer sells the business, Customer shall immediately notify Birkenstock. Therefore, the outstanding balance of the account should be paid prior to the date of sale.  The new owner will be asked to submit a new customer packet which will include the Dealer Agreement and Credit Application. The parties agree that it shall be at Birkenstock’s sole discretion to determine whether to partner with the new owner(s) and if it decides not to proceed, Customer will work with Birkenstock to ensure that all assets and intellectual property are properly returned, transferred or otherwise conveyed to Birkenstock.

11.5. Obligations Surviving Termination. Notwithstanding any termination of this Agreement or any exercise by either party of any rights or remedies hereunder, the following rights and obligations shall survive any such termination or exercise of rights to the degree necessary to permit their complete fulfillment or discharge:

i) Birkenstock’s right to receive or recover, and the Customer’s obligation to pay any sums payable under this Agreement which are vested in, accrued or accruable at the time of termination or exercise of such rights.

ii) Any rights or remedies of Birkenstock under Section 10 (Intellectual Property), of either party under sections 12 (Confidential Information), 13 (Limited Warranty), and 14 (Limitation of Liability), and any cause of action or claim of either party, whether or not accrued at the time of termination, arising from the other party’s breach of or failure to perform any obligation under this Agreement.
12. CONFIDENTIAL INFORMATION:

12.1. Confidential Information. The Parties acknowledge and agree that during the term of this Agreement, each may receive confidential information from the other party. “Confidential Information” shall mean (i) information relating to a party’s and its affiliates products or business including, but not limited to, the business plans, financial records, customers, suppliers, products, product samples, strategies, inventions, procedures, sales aids or literature, technical advice or knowledge, contractual agreements, pricing, price lists, product white paper, and know-how or other intellectual property, that may be at any time furnished, communicated or delivered by either party to the other party, whether in oral, tangible, electronic or other form and (ii) all other non-public information provided by one party to the other including, but not limited, to financial, technical and business information, and all non-promotional materials furnished by one party to another.

12.2. Exceptions. The receiving party shall not have any obligations to preserve the confidential nature of any Confidential Information that (a) receiving party can demonstrate by competent evidence was rightfully in the receiving party’s possession before receipt from the disclosing party; (b) is or becomes a matter of public knowledge through no fault of the receiving party; (c) is rightfully received by receiving party from a third party without, to the best of receiving party’s knowledge, a duty of confidentiality; (d) is independently developed by receiving party without use of the Confidential Information; or (e) is disclosed by receiving party with disclosing party’s prior written approval.

13. LIMITED WARRANTY:

13.1. Birkenstock warrants its products to be free of manufacturer defects and as such all sales are final. However, we acknowledge from time to time there may be issues that require a return or exchange. Please contact your Sales Representative or Customer Service Representative should you have a circumstance that Customer feels warrants a return or exchange.

13.2. Birkenstock warrants solely to the original purchaser of the Products that for the Warranty Period (as defined below) the Products will conform to Birkenstock´s published specifications of the Products or the applicable industry standards. Notwithstanding the foregoing, Birkenstock retains its right to deviate from its published specifications due to the latest innovations and improvements in function, design and materials of the Products. The foregoing warranty is subject to the proper transportation, storage and use of the Products and does not include defects due to normal wear and tear, deterioration or specific natural attributes and characteristics of the Product including but not limited to variations in color, structure or other such differences between the same types of the Product. Any physical modification of the Product invalidates any warranty.

13.3. Upon delivery, Customer shall immediately inspect the Products for conformity and visible defects. Customer shall give Birkenstock immediate written notice of any non-conformities or defects regarding the Products. Such notice shall be deemed immediately if the notice is received by Birkenstock within three (3) days of delivery. Failure to provide immediate notice shall void this warranty.

13.4. If the Customer claims that the Product is damaged or defective as stated in this section, the Customer shall still be obligated to pay the full amount invoiced for the shipment in accordance with these Terms. For the avoidance of doubt, the Customer shall not be entitled to deduct any amount from the amount invoiced, unless Birkenstock has agreed in writing.

13.4.1. Defective Quality.  If the Products delivered are defective pursuant to section 13.2, Birkenstock shall without delay replace the defective Products or issue a credit note to the Customer equal to the value of the defective Products. IF the defective quality does not result in rejection of the Products, the Customer shall pay the reduced value of the defective Products and shall not be entitled to any other compensation or damages.

13.4.2. Short delivery. If the quantity delivered is proven to be less than the contracted amount, the Birkenstock shall without delay make good the shortage unless the shortage is acceptable to the Customer. Payment shall be made only for the exact quantity delivered.

13.5. THE WARRANTY SET FORTH IN THIS SECTION 13 IS MADE IN LIEU OF ALL OTHER WARRANTIES (WHETHER EXPRESS OR IMPLIED), RIGHTS OR CONDITIONS, AND CUSTOMER ACKNOWLEDGES THAT EXCEPT FOR SUCH LIMITED WARRANTY, THE PRODUCTS ARE PROVIDED "AS IS." BIRKENSTOCK SPECIFICALLY DISCLAIMS, WITHOUT LIMITATION, ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, OF ANY KIND, INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, AND ANY WARRANTIES ARISING FROM A COURSE OF PERFORMANCE, A COURSE OF DEALING OR TRADE USAGE. THE REMEDIES SET FORTH IN THIS SECTION 13 SHALL BE THE CUSTOMER’S SOLE AND EXCLUSIVE REMEDY AND BIRKENSTOCK’S ENTIRE LIABILITY FOR ANY BREACH OF THE LIMITED WARRANTY IS SET FORTH IN THIS SECTION 13.

13.6. IT IS THE CUSTOMER’S RESPONSIBILITY TO ENSURE THAT ANY PRODUCTS PURCHASED UNDER THE AGREEMENT ARE FIT AND SUFFICIENT FOR THEIR INTENDED USE. THE CUSTOMER SHALL BE SOLELY RESPONSIBLE FOR DETERMINING APPROPRIATENESS OF THE PARTICULAR PRODUCTS WITH RESPECT TO THE CUSTOMER’S APPLICATION. The Customer acknowledges that it alone has determined that the Products will meet its requirements of the intended use in all cases. 

13.7. The Customer shall indemnify, defend and hold harmless Birkenstock, its affiliates and their respective directors, officers, employees, representatives and agents, from and against any and all claims, losses, liabilities, costs and expenses (including reasonable legal fees) arising out of or resulting from the use, handling, manufacture, processing, alteration, distribution, sale or marketing of the Products, or any other action or omission with respect to the Products, after delivery thereof to the Customer.

14. LIMITATION OF LIABILITY:

14.1. IN NO EVENT SHALL BIRKENSTOCK BE LIABLE FOR ANY INDIRECT, INCIDENTAL, PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO, DAMAGES FOR LOSS OF PROFITS, REVENUE, GOODWILL OR USE, INCURRED BY CUSTOMER OR ANY THIRD PARTY, WHETHER IN AN -ACTION IN CONTRACT, TORT, STRICT LIABILITY, OR IMPOSED BY STATUTE, OR OTHERWISE, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

14.2. NOTWITHSTANDING THE TERMS AND CONDITIONS SET FORTH IN SECTION 14.1., BIRKENSTOCK´S LIABILITY - WHETHER BASED UPON CONTRACT, TORT, EQUITY, NEGLIGENCE OR ANY OTHER LEGAL CONCEPT - SHALL IN NO EVENT EXCEED THE VALUE OF CUSTOMER'S ORDER, AS DESCRIBED ON THE ORDER FORM, OR THE ORDER VALUE FOR ONE (1) CALENDER YEAR, WHICHEVER AMOUNT IS LOWER. IT IS AGREED AND ACKNOWLEDGED THAT THE PROVISIONS OF THIS AGREEMENT ALLOCATE THE RISKS BETWEEN BIRKENSTOCK AND CUSTOMER, THAT BIRKENSTOCK´S PRICING REFLECTS THIS ALLOCATION OF RISK, AND BUT FOR THIS ALLOCATION AND LIMITATION OF LIABILITY, BIRKENSTOCK WOULD NOT HAVE ENTERED INTO THIS AGREEMENT.

14.3. IN JURISDICTIONS THAT LIMIT THE SCOPE OF OR PRECLUDE LIMITATIONS OR EXCLUSION OF REMEDIES OR DAMAGES, OR OF LIABILITY, SUCH AS LIABILITY FOR GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OR DO NOT ALLOW IMPLIED WARRANTIES TO BE EXCLUDED, THE LIMITATION OR EXCLUSION OF WARRANTIES, REMEDIES, DAMAGES OR LIABILITY SET FORTH ABOVE ARE INTENDED TO APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW. CUSTOMER MAY ALSO HAVE OTHER RIGHTS THAT VARY BY STATE, COUNTRY OR OTHER JURISDICTION.

15. FORCE MAJEURE:

15.1. Birkenstock shall not be liable to Customer or any other person for any failure or delay in the performance of any obligation under this Agreement due to events beyond its reasonable control, including, but not limited to, fire, storm, flood, earthquake, explosion, pandemics, COVID, acts of the public enemy, wars, riots and public disorder, government regulations, sabotage, strikes, lockouts, labor disputes, labor shortages, work slowdown, stoppages or delays, shortages or failures or delays of energy, materials, supplies or equipment, transportation embargoes or delays, acts of God, breakdown in machinery or equipment, and, except as otherwise set forth in this Agreement, acts or regulations or priorities of the federal, state or local governments.
15.2. When the event operating to excuse performance by either party shall cease, this Agreement shall continue in full force until all deliveries have been completed.

16.  MISCELLANEOUS:

16.1.  This Agreement and all claims arising out of or related to this Agreement, including tort claims, shall be governed by and construed in accordance with the laws of the State of California without giving effect to any choice or conflict of law provision or rule that would cause the application of the laws of any jurisdiction other than California. 

16.2.  Any inconsistent terms and conditions in Customer’s forms or agreements will not replace the terms and conditions of this Agreement, are not accepted by the Birkenstock and will have no force or effect. In the event of any conflict between the provisions of this Agreement and those contained in any of your documents or policy statements, the provisions of this Agreement will control.

16.3. Customer may not assign this Agreement in whole or in part, including any intellectual property that utilizes the Birkenstock Marks, without Birkenstock’s advance written consent, which may be granted or not in its sole and absolute discretion. Customer agrees to notify Birkenstock of a change Customers ownership will be transferred, sold or assigned. Customer understands that any such change will constitute an assignment of this Agreement, for which Birkenstock may immediately terminate this Agreement without written notice.

16.4. The failure of either party to insist upon strict compliance with any of the terms, covenants or conditions of this Agreement by the other shall not be deemed a waiver of those terms, covenants or conditions, nor shall any waiver of any right or power at any one time be deemed a waiver of that right or power at any other time. If any term of this Agreement is illegal or unenforceable, the legality and enforceability of the remaining provisions shall not be affected or impaired.

16.5. Birkenstock can modify its pricing policy, which includes, but is not limited to, it’s suggested retail price, at any time without notice to Customer. Birkenstock may further amend this Agreement at any time on (10) ten days written notice to you.

16.6. All notices or other communications which are required or permitted hereunder shall be in writing and sufficient if delivered by hand, by email followed by registered or certified mail, postage prepaid, or by courier or overnight carrier, to the persons at the addresses set forth below (or at such other address as may be provided hereunder), and shall be deemed to have been delivered as of the date so delivered:
	If to Birkenstock, to:
Birkenstock USA, LP
100 Wood Hollow Drive, Novato, CA 94945
Attention to: Legal Department
E-mail: usa-legal@birkenstock.com


If to Customer, to:
Name:  
Address:  
Email:  

16.7. The parties hereto are independent contractors and nothing in this Agreement will be construed as creating a joint venture, employment or agency relationship between the parties.

16.8. This Agreement, including any Order confirmation attached hereto, contains the entire agreement of the parties with respect to the subject matter of this Agreement, and supersedes all prior agreements between them, whether oral or written, of any nature whatsoever with respect to the subject matter hereof. This Agreement is binding upon the parties hereto, their successors and permitted assigns.

[Signature page follows]

By executing this Birkenstock USA, LP Dealer Agreement each authorized party acknowledges that it has read the Agreement, understands it and agrees to be bound by it.

A. AUTHORIZED BRICK AND MORTAR LOCATIONS (attach additional sheet if more space is needed)

	Name:  
	Name:  

	Address:  
	Address:  

	City/State:  
	City/State:  

	Zip:  
	Zip:  

	Phone #:  
	Phone #:  



	Name:  
	Name:

	Address:  
	Address:

	City/State:  
	City/State:

	Zip:  
	Zip:

	Phone #:  
	Phone #:




B. AUTHORIZED INTERNET LOCATIONS (attach additional sheet if more space is needed)

Please list all internet locations where you intend to sell or advertise Products. This includes Customer owned domain names/URLs, Social Media, catalogs or other online presence.  Include the name by which you will operate as a Birkenstock or affiliate. You may not sell or advertise Birkenstock Products on any internet location unless it is listed here and authorized by Birkenstock. By providing the list below, Customer acknowledges and agrees that the list provided represents all internet locations where it intends to sell or advertise Products and that it will provide an updated list to Birkenstock within 10 business days of acquiring or utilizing any additional internet locations in connection with this Agreement.

	http://

	http://

	http://

	http://

	http://

	http://




AUTHORIZED CUSTOMER
Legal Company Name:  							
Authorized Signer:  							
Print:  									
Title:  						Date:  			

BIRKENSTOCK USA, LP 
Sign:  									
Print:  									
Title:  						Date:  			





SCHEDULE A
BRAND AND MARKETING GUIDELINES AND REQUIREMENTS
Requirements
· You may not make unsubstantiated claims or statements regarding your store and Birkenstock products (“We are the Headquarters…,” “We carry the Largest…,” “We are the Only…,” “We are #1 – the Biggest, the Best,” etc.).
· The Birkenstock brand name should only be used in the singular form. For example, “Choose from dozens of Birkenstock styles” should be used over “Dozens of Birkenstocks to choose from.”
· Slang or colloquial versions of the Birkenstock brand name should not be used in any medium (i.e., “Birks” is not allowed).
· Representing your company as the Birkenstock brand is prohibited. Under no circumstances may the first person be used when referring to the Birkenstock brand. For example, “We’ve been making quality footwear since 1774” is not allowed. “Birkenstock has been making quality footwear since 1774” is allowed.
· You may not use the lowest price point to advertise the brand. (e.g., Birkenstock sandals as low as $40).
· Essentials EVA products must always be positioned and advertised as “water-friendly”. 
· The right to use the BIRKENSTOCK trademark in your store name is subject to the unilateral approval of Birkenstock which may be rescinded on 180 days’ notice without recourse to Customer.

1. Product Presentation

· Product should be labeled using the following protocol: Style name, footbed type, color, material. (e.g., Arizona Soft Footbed Blue Suede, Gizeh Black Oiled Leather). Please refer to the current season catalog for product details.
· Be sure to always use relevant “® or TM” trademarks (e.g. Birkenstock® or Birko Balance™)
· Product should be presented in a quality manner; display samples clean, strap supports inserted, and the product merchandised in an appealing manner.

1. Creative Assets
1. In order to assist you in your marketing efforts and to promote a unified brand message, you have access to Birkenstock assets and imagery. We strongly encourage you to use vendor supplied assets whenever possible. Your Territory Manager can assist you in obtaining access to these assets.
1. Digital assets may not be used without Birkenstock’s permission. Under no circumstances may you “cut and paste” assets directly from Birkenstock’s website or any other media for your use.
1. Digital assets may not be altered in any way without Birkenstock’s written permission.
1. Copy and/or special effects cannot be placed on Birkenstock’s images or logo.
1. Product soldier shot images are provided for use on in catalogs only. Soldier shots should not be used in advertising campaigns or layered on lifestyle images. 
1. On-model and lifestyle imagery are provided for use on billboards, social media, and other types of advertising campaigns.
1. Advertisements should be clean and non-cluttered. Avoid using clichéd motifs, image metaphors, illustrations, and low-quality images.
1. Under no circumstances may digital assets be shared with another retailer or selling entity.
1. Use of past creative and/or assets is unacceptable. Your Territory Manager can assist you in obtaining the most up to date and current creatives and / or assets.
1. Copy Points 
Whenever possible we encourage you to include copy points in your marketing materials. Below are some suggestions. 

Key Words & Phrases
1. Health and Wellness
1. Quality Craftsmanship 
1. Footbed
1. Arch Support
1. Conforms to the shape of your foot
1. Adjustable
1. Cork
1. Toe Bar
1. Jute
1. Contoured

Footbed Features and Benefits
1. More Toe Room – allows toes to move naturally, which promotes better balance and correct foot alignment from toe to heel
1. Raised Toe Bar – encourages natural gripping motion of your feet, exercises the legs and stimulates circulation
1. Contoured Footbed – four arches ensure even weight distribution and proper posture
1. Deep Heel Cup – cradles the heel and keeps natural cushioning right under the heel bone
1. Shock Absorbing Sole – flexible, durable, lightweight sole
1. Jute Fibers – two layers – one wicks away moisture, the other adds strength
1. Cork Footbed – firm, resilient cork/latex base for maximum support
1. Footbed Liner – soft suede keeps your feet comfortable and dry
1. Birkenstock Soft Footbed – some styles feature the Birkenstock Soft Footbed, Birkenstock’s Classic Footbed with an extra layer of cushioning foam inserted between the suede footbed liner and the layers of cork and jute below. This layer of memory foam naturally rebounds to original form and generates long-lasting cushioning comfort.

1. Logos & Style Guide
1. The Birkenstock logo must always be presented in color when used in color media. The correct color usage is PMS 287 blue (or CMYK/RGB equivalent) for the wordmark (BIRKENSTOCK and trademark).
1. Pantone – 287C / 287U
1. CMYK – C100 M75 Y2 K17
1. RGB – R0 G51 B141
1. When used in black and white media, the Birkenstock logo must be presented in 100% black on a solid light background or reversed white on a solid dark background.
1. The Birkenstock logo may not: be broken apart or used as individual components, have shadow or special effects applied to it, the color cannot be altered in any way, be used as part of a sentence, or be used as part of your store or company logo.  
1. Proper X:Y ratio must be maintained when sizing any of the logos in order to prevent distortion.
1. The Birkenstock logo must have at least 1/2” of white space around it when including with other visual elements. Overcrowding is unacceptable.
1. The Birkenstock logo must be clearly visible and cannot be placed on top of distracting backgrounds.
1. The Birkenstock logo cannot be used in combination with other brand logos.
1. The Papillio logo always consists of these components: wordmark and registration mark. The Papillio logo may only be presented in PMS Cool Gray 10, or CMYK/RGB equivalent. 












































SCHEDULE B
Internet Policy

1. You agree to advertise and sell products consistent with the terms and conditions in this Agreement and the Brand Marketing Guidelines listed in Schedule A of this agreement, all of which apply equally to all sales outlets including, but not limited to, brick and mortar stores, internet, social media and all new media outlets. 
2. You may not post anything about your store or website on Birkenstock’s Facebook, Twitter, or Pinterest pages or any other new media outlet without advance written permission from Birkenstock. You agree to delete any non-approved postings. 
3. You may not feature, offer or sell products bearing trademarks of any footwear brands sold by Birkenstock (the “Brands” or “Brand”) on any internet website unless and until the website has been submitted for approval to Birkenstock and you have received written approval from Birkenstock to use that website to sell the products. 
4. Use of any of the Brand names in a Customer URL is strictly forbidden and may only be used if prior written approval by an authorized company representative has been provided. 
5. You may in no way represent yourself as Birkenstock or any of the Brands; you must retain your own separate brand identity. Your website may not duplicate, resemble or in any way create the impression that your site is part of Birkenstock or any of the Brands. 
6. You may not “copy and paste” from a Birkenstock website or in any way use or alter Brand imagery and information without permission from Birkenstock. 
7. Any violation of the Birkenstock Internet Policy may result in a termination of shipments, cancellation of pending orders, suspension of ordering privileges, loss of discounts, and/or loss of marketing funds. If violations of this policy are not acknowledged and fixed immediately, eligibility to purchase Products from Birkenstock may be revoked indefinitely at Birkenstock’s sole option. 













SCHEDULE C

Credit Application will follow (see attachment)
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