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DECLARATION OF 
COVENANTS, CONDITIONS, RESTRICTIONS, 

EASEMENTS, CHARGES AND LIENS 
FOR 

JORDAN POINTE 

This Declaration is made as of the date on which it is recorded in the Registry (hereinafter 
defined) by WS-JPA, LLC, a Delaware limited liability company ("Declarant"). 

PREAMBLE: 

WHEREAS, Declarant is the owner of approximately 295 acres of land located in the Town 
of Apex; Buckhom Township, Wake County, North Carolina; all or portions of which Declarant 
intends to develop into a residential planned community to be kno:wn as JORDAN POINTE (the 
"Community"); and 

WHEREAS, Declarant desires to provide for the maintenance and upkeep of certain 
Common Property (hereinafter defined) within the Community, to provide for maintenance of 
certain storm water drainage systems and facilities within the Community, and to provide for the 
enforcement of covenants and restrictions applicable to the Community, and, to that end, desires 
to subject the Properties (hereinafter defined) to the covenants, conditions, restrictions, easements, 
charges and liens hereinafter set f01ih, each and all of which is and are for the benefit of the 
Prope1iies and each Owner of any portion thereof; and 

WHEREAS, Declarant has incorporated under North Carolina law, as a nonprofit 
corporation, the Jordan Pointe Homeowners Association, Inc., to cany out the foregoing functions. 

NOW, THEREFORE, Declarant hereby declares that the real property described in 
EXHIBIT A to this Declaration, and such additions thereto as may be hereafter made pursuant to 
the provisions of A1ticle II hereof, is and shall be owned, held, transferred, sold, conveyed, 
mortgaged, used and occupied subject to the covenants, conditions, restrictions, easements, 
charges and liens set forth in this Declaration, each and all of which shall run with the real property 
and be binding on all Persons owning any right, title or interest therein or any part thereof, their 
heirs, personal representatives, successors and assigns, and shall inure to the benefit of and be 
binding upon each Owner thereof. 

ARTICLE I 
DEFINITIONS 

The following terms, when used in this Declaration, shall have the meaning set forth below. 
Capitalized te1111s not specifically defined in this Aliicle I shall have the meaning of such term as 
set fmth in the Act, the North Carolina Nonprofit Corporation Act (Chapter 55A of the N01th 
Carolina General Statutes), or in any other section of this Declaration. 
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Section 1. "Act" shall mean and refer to the North Carolina Planned Community Act, 
as contained in Chapter 47F of the No1ih Carolina General Statutes (or as contained in any 
successor portion of the North Carolina Genernl Statutes), as the same exists from time to time. 

Section 2. "Annexation Declaration" shall mean and refer to a document, by whatever 
name, that is l'ecorded in the Registry for the pmpose of subjecting Annexed Property to this 
Declaration and causing such Annexed Prope1iy to be subject to the scheme of covenants, charges, 
conditions and restrictions contained in this Declaration, and including any additional covenants, 
charges, conditions and restrictions contained in such Annexation Declaration. 

Section 3. "Annexed Property" shall mean and refer to all real property subjected to 
this Declaration, by any of the methods set fmih in Article II hereof, after the initial recording of 
this Declaration. 

Section 4. "Association" shall mean and refer to the Jordan Pointe Homeowners 
Association, Inc., a North Carolina nonprofit corporation, its successors and assigns. 

Section 5. "Board of Directors" and "Board" shall mean and refer to the Board of 
Directors of the Association elected or appointed to manage the affairs of the Association as 
provided in Atiicle V of the Bylaws, and is the "executive board" as defined in the Act. 

Section 6. "Builder" shall mean and refer to a Person, other than the Declarant, who 
regularly is in the business of constructing Dwellings for sale to other Persons and who purchases 
or becomes the Owner of one or more Lots within the Community for the purpose of constructing 
a Dwelling for sale on each of such Lots. 

Section 7. "Bylaws" shall mean and refer to the Bylaws of the Association, as they 
may now or hereafter exist, including all duly adopted amendments thereto. 

Section 8. "Code" shall mean and refer to the Code of Ordinances, Town of Apex, 
N01ih Carolina, as it exists from time to time, and includes all regulations, rules, directives and 
policies of the Town duly adopted pursuant to or in furtherance of the Code. 

Section 9. "Common Area" shall mean and refer to the real prope1iy, together with any 
improvements situated thereon, intended for the common use and benefit of the Owners and 
occupants of the Prope1iies, however such real prope1iy is described on a map or other doctm1ent 
recorded in the Registry. Common Area may be owned by the Association or it may be owned by 
another Person with the Association having a right or easement therein or an obligation in 
connection therewith (for example, but without limitation, part or all of stormwater drainage and 
other easements located on either a Lot, a public right-of-way or real prope1iy that is not part of 
the Prope1iies and that serves more than one (1) Lot in the Prope1iies, a dght of the Association to 
use of a p01iion of a public street right-of-way pursuant to an encroachment agreement with the 
Tovm, and an obligation of the Association to maintain any such easements and improvements 
including, for example, medians in public streets, and public streets and other public improvements 
not yet accepted for maintenance by the applicable Govenunental Entity. Common Area includes, 
without limitation, alJ of the following: 

(a) all real property owned in fee by the Association, including, without 
limitation, all active and passive recreational amenities thereon; 
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(b) any private street and private walkways in the Properties (but excluding 
private walkways on and solely for the benefit of an individual Lot); 

(c) St01mwater Control Measures; 
( d) any water or sewer utility line that serves more than one Lot and which is 

either located outside public stteet rights-of-way or outside any Town utility 
easement; 

( e) any site or facility owned by the Association and designated a common area, 
open space, amenity area, or other similar designation on any recorded map 
of the Properties, including, without limitation, centralized mail boxes 
installed for use by the U.S. Postal Service and the Owners; 

(f) any public road right-of-way dedicated to the public on maps of the 
Properties recorded in the Registry but not yet accepted for public 
maintenance by the appropriate Governmental Entity, provided, however, 
that the fact that a street or road has not been accepted by the applicable 
Governmental Entity shall not relieve the Declm·ant of the obligation to 
maintain such streets and roads pdor to acceptance for public maintenance 
and to take such action as is necessary to cause them to be accepted for 
public maintenance. The Association has the tight to enforce this Declarant 
obligation, and the Declarant shall be liable to the Association for all costs 
and expenses, including couti costs and reasonable attorneys' fees, incurred 
by the Association in connection with such unaccepted street improvements 
and enforcement of its rights against Declm·ant hereunder; and 

(g) any object or improvement located on, under, in or over public property or 
public right-of-way which object or improvement is subject to an 
encroachment agreement with a Governmental Entity that is recorded in the 
Registry, and may include: signs, landscaping, irrigation facilities, drain 
pipes, decorative smfaces and brick pavers. 

Common Area as to which the Association has only an easement right is referred to herein 
as a "Conunon Area Easement''. 

Common Area, if any, established by the Declarant or the Association for the benefit of 
some but fewer than all of the Owners and occupants of the Properties is ''Limited Common Area" 
(which is a subcategory of Common Area), and such Limited Common Area and the Owners and 
occupants of the applicable portion of the Properties for whose benefit the Limited Common Area 
exists are subject to the same provisions as those applicable to Common Area. All references 
herein or in any recorded map of the Properties to C01mnon Area that is, in fact, Limited Common 
Area, are deemed corrected accordingly. 

Common Area also includes all other property and improvements, if any, required to be 
included as such by the Code or other Legal Requirement, and all other property and 
improvements, if any, declared to be Common Area by this Declm·ation or by the Declarant 01· by 
the Members. (Note: The definition of Conm1on Area in this Declaration is broader that the 
definition of "common elements" in the Act.) Except as otherwise provided in this Declaration or 
by separate written agreement between the Association and any other Person, Common Area shall 
be maintained by the Association m1less it is maintained by the Person owning real property as to 
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which the Association has only an easement or other right of use, or it is conveyed to or owned by 
another nonprofit entity formed for similar purposes, or dedicated to public use and accepted by a 
public agency, authority, or utility. 

Section 10. "Common Expense" shall mean and refer to all of the expenses incurred by 
the Association in :fmiherance of its rights and responsibilities under the Act, the Code, this 
Declaration and other Governing Documents and including specifically, but without limitation, all 
of the following: 

(i) all expenses of ownership, administration and maintenance of Common 
Area, including repair, restoration and replacement thereof, and expenses for acquisition, 
maintenance, repair, restoration, replacement, use and operation of personal property owned or 
leased by the Association for the benefit of the Members, and including monies allocated to reserve 
funds for any of the same; 

(ii) any fees or charges for utilities used in connection with the Common Area; 

(iii) ad valoretn taxes and public assessments, if any, levied against the Common 
Property owned in fee by the Association (but specifically excluding ad valorem taxes on real 
property on, under or over which the Association has only an easement or other similar right of 
use, except to the extent, if any, that any improvements in any such easement that are owned or 
maintained by the Association result in additional taxes on such real property that would not be 
assessed in the absence of such improvements, in which event such additional taxes shall be paid 
by the Association as a Common Expense); 

(iv) any unpaid assessments following the foreclosure of a first mortgage or first 
deed of trust or an assessment lien; 

(v) financial obligations of the Association or financial obligations of Members 
with respect to which the Association has responsibility for collection and payment; 

(vi) costs and expenses for which the Association is obligated under any 
encroachment agreement or other agreement with the Town or other Governmental Entity; 

(vii) ptemiums for hazard, liability and other insurance insming the Common 
Property or the Association, its officers, directors and employees; 

(vi) fees and expenses of management agents, attomeys, accountants, and other 
Persons employed by the Association for Association business; 

(viii) expenses declared to be or described as Common Expenses by the Act, the 
Code, or this Declaration; 

(ix) expenses determined by the Board of Directors or by the Members to be 
Common Expenses; and 

(x) all other expenses incuned by the Association in performing its fm1ctions, 
including operating, management and administrative expenses. (Common expenses for the 
maintenance of Limited Common Prope1iy are "Limited Common Expenses", which is a 
subcategory of Common Expense.) 
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Section 11. "Connnon Prope1iy" shall mean and refer to Common Area and all personal 
property owned, leased or used by the Association, or with respect to which the Association has a 
financial obligation, for the common use, enjoyment or benefit of the Members or the Properties, 
and any substitutions or replacements thereof. 

Section 12. "Declarant" shall mean and refer to WS-JP A, LLC, a Delaware limited 
liability company. It shall also mean and refer to any Person to whom or which Declarant might 
assign or delegate all or any of the rights and obligations of Declarant by an assignment of 
Declarant's rights recorded in the Registry. 

Section 13. "Declarant Control Period" shall mean and refer to the period of time during 
which the Declarant may appoint or remove the members of the Board of Directors and officers of 
the Association. The Declarant Control Period shall terminate upon the earlier of the following to 
occur: 

(a) December 31, 2029; 
(b) the date on which Declarant no longer owns any property subject to this 

Declaration; or 
( c) Relinquishment or transfer by Declarant of all Special Declarant Rights as 

provided in §47F-3-104 of the Act. 

Notwithstanding any other provision of this Declaration, Declarant, in its sole 
discretion, and any time and from time to time and by written instrument signed by Declarant, may 
relinquish part, but not all, of its rights and/or obligations as Declarant under this Declaration, but 
such partial relinquishment shall result in relinquishment of only the rights and obligations 
specifically set forth in such instrument and shall not be construed as a release of any rights or 
obligations not specifically set forth therein. 

Section 14. "Declaration" shall mean and refer to this "Declaration of Covenants, 
Conditions, Restrictions, Easements, Charges and Liens for Jordan Pointe", and all amendments 
thereto and supplements thereof. 

Section 15. "Development Parcel" shall mean and refer to any portion of the Properties 
which is intended to be developed as part of the Prope1iies, but which has not yet been converted 
into Lots as provided herein. A Development Parcel shall be labeled as such on a recorded map 
showing such parcel. 

Section 16. "Dwelling" shall mean and refer to any building or po1iion thereof within 
the Properties which is used or occupied, or intended for use or occupancy, as a residence by an 
individual or by one family unit, whether by the Owner thereof or by tenants or lessees of the 
Owner, and specifically including detached dwellings located on separate Lots and attached 
dwellings located on separate Lots (for example,· townhomes, in which more than one Dwelling 
may be located in a single building, but each Dwelling is on a separate Lot. A detached or attached 
Dwelling shall be deemed to constitute a Dwelling upon issuance of a certificate of occupancy 
therefor. 

Section 17. ''Exempt Property'i shall mean and refer to all portions of the Prope1iies 
included within any of the following categories: (i) Connnon Area; (ii) property owned by, or 
dedicated to and accepted by the Town or a public utility, including propeliy within the right .. of .. 
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way of publicly-dedicated streets and roads; and (iii) property owned by a charitable or nonprofit 
organization exempt from taxation by the laws of the State of North Carolina, provided, however, 
that any property containing a Dwelling used as a residence shall not be Exempt Property. 

Exempt Property shall not be subject to the assessments provided for herein, and 
the Owner of such Exempt Property shall have no voting rights in the Association based on 
ownership of such Exempt Property. Furthe1more, unless and until such time, if any, as it loses its 
Exempt statu1,, all Exempt Property owned by the Town or a utility provider, and all Exempt 
Property within publicly-dedicated street rights-of-way, shall be exempt from all of the provisions 
of this Declaration, except for any easements over such Exempt Property reserved in this 
Declaration by or for the Declarant, the Association, the Town or any other Person. 

Exempt Prope1iy that loses its status as Exempt shall be reclassified as a Lot or 
Development Parcel, as appropriate, and shall be subject to all of the terms and provisions of this 
Declaration in the same manner and to the same extent as other Lots and Development Parcels. 

Section 18. "Governing Documents" shall mean and refer to all of the following: this 
Declaration; the Articles of Incorporation and Bylaws of the Association; architectural guidelines 
and bulletins and rules and regulations of the Association; Annexation Declarations; 
Neighborhood Declarations, and other declarations of restrictive or protective covenants 
applicable to the Properties, as the same may be amended, restated or supplemented from time to 
time. 

Section 19. "Governmental Entity" shall mean and refer to the Town of Apex, the 
County of Wake, the State of North Carolina, the United States of America and all other 
Governmental Entities and quasi-governmental entities that have jurisdiction over the Properties 
or any part thereof, and all applicable departments and agencies of any of them. 

Section 20. "Legal Requirements" shall mean and refer to any duly adopted and 
applicable law, ordinance, regulation or requirement of the United States of America, the State of 
North Carolina, the County of Wake, the Town, or any other Govenunental Entity or quasi~ 
governmental entity or agency having jurisdiction over the Properties, including any branch, 
department, division or agency of any of the foregoing governmental and quasi-governmental 
entities. 

Section 21. "Lot" shall mean and refer to any portion of the Properties with delineated 
boundaTy lines, as shown on a map or plat recorded in the Registry or as identified by metes and 
bounds description, that is intended for construction of a Dwelling thereon, or on which a Dwelling 
has been constructed. A Lot shall become a "Lot" upon recording in the Registry of a map creating 
such Lot. 

In the event that any Lot is increased or decreased in size by recombination or re­
subdivision through the recording of a new map or plat, the newly-platted lot thereafter shall 
constitute a Lot. 

Section 22. "Member" shall mean and refer to every Person who or which holds 
membership in the Association. 



Section 23. "Motigagee" shall mean and refer to the beneficiaiy or payee under any 
mortgage or deed of trust, and the terms motigage and deed of trnst are deemed to refer to both 
mmtgages and deeds of trust. 

Section 24. "Neighborhood" shall mean and refer to each separately-developed 
residential area within the Prope1ties which has been designated as such on one or more recorded 
maps of the Prope1ties and which has been subjected to this Declaration at the time of recording 
or by Annexation Declaration as provided in Attic le II of this Declaration. 

Section 25. "Operating Deficit" shall mean and refer to the negative difference, if any, 
between the total amount of the assessments for a Fiscal Year levied on all Lots and the amount 
of actual expenditures by the Association dming the Fiscal Year for Common Expenses, including 
funding ofreserves, but excluding (i) amounts levied against a Lot, but which are not paid, and (ii) 
special assessments for capital improvements. 

Section 26. "Owner" shall mean and refer to the record owner, whether one or more 
Persons, of fee simple title to any Lot, and shall include Declarant as to any Lot or Development 
Parcel owned by Declarant. The te1m "Owner" shall not include any Person who holds an interest 
in a Lot merely as security for the performance of an obligation or as a tenant. 

Section 27, "Person" shall mean and refer to a natural person, corporation, business 
trust, estate, trust, paiinership, limited liability company, association, joint venture, Governmental 
Entity (including the Town), or other entity. 

Section 28. "Propeities" shall mean and refer to the "Existing Propeiiy" described in 
Article II of this Declaration and any Annexed Propetiy annexed pursuant to said Article II. 

Section 29. "Registry" shall mean and refer to the office of the Register of Deeds for 
Wake County, North Carolina ( or any successol' office undel' applicable law in which deeds, maps, 
plats, easements, motigages and deeds of trust for the Propetiies are recorded). All refetences 
herein to recording or to any requirement to record a document, map or plat refel' to recording in 
the Registry. 

Section 30. "Special Declarant Rights" shall mean and refer to all rights granted to, or 
reserved by, or established for the benefit of, Declarant in the Act, this Decimation, the Articles of 
Incorporation and Bylaws of the Association (whether or not such rights are referred to as Special 
Declarant Rights in such documents). Declarant may assign Special Declarant Rights, in whole or 
in part, temporarily or pennanently, at any time and from time to time, subject to such te1ms and 
conditions as Declarant specifies in the assignment document. Except as specifically provided 
herein, any assignment of Special Declarant Rights must be in writing and recorded in the Registry, 
and the assignment becomes effective upon the recording of the document in the Registry or on 
any later date specified therein. 

Section 31. "Stormwater Agreement" shall mean and refer to any agreement recorded 
in the Registry among the Declarant, the Association, and the Town, or between the Declarant and 
the Town, or between the Association and the Town, relating to Stormwater Control Measures for 
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the Properties or any part thereof, and includes all amendments and supplements to such 
agreements. 

Section 32. "Stonnwater Control Measures" or «stormwater Control Facilities" (such 
terms being used interchangeably herein) shall mean and refer to one or more of the following 
devices and measures, together with associated private stormwater drainage easements (however 
identified on a map, plat or document recorded in the Registry) that serve the Properties: conduits, 
inlets, channels, pipes, level spreaders, ditches, grassed swales, sand filters, wet ponds, dry 
detention basins, wetlands, pe1manently protected undisturbed open space areas, bio-retention 
areas, retention or detention ponds, and other devices and measures, necessary to collect, convey, 
store, and control stormwater runoff and pollutants for more than one (1) Lot in the Prope1ties, and 
which are located outside public street rights-of-way and Town drainage easements. P1ivate 
stonnwater drainage easements that serve more than one (1) Lot in the Properties, however 
identified on a recorded map or plat or in a recorded document, are deemed to be dedicated to the 
Association for the benefit of the Prope1ties or applicable pmtion thereof. All Stom1water Control 
Measmes are Common Area or Limited Common Area, as applicable. 

Section 33. "Town" shall mean and refer to the Town of Apex, a North Carolina 
municipality. 

ARTICLE II 
PROPERTY SUBJECT TO THIS DECLARATION; 

ADDITION OF PROPERTY; WITHDRAWAL OF PROPERTY; 
NEIGHBORHOOD DECLARATION 

Section 1. Existing Prope1iy. The real property which, at the time of recording of this 
Declaration, is and shall be held, transferred, soldJ conveyed, and occupied subject to this 
Declaration, and which is within the jurisdiction of the Association, is described on Exhibit A 
attached hereto. 

Section 2. Additions to Existing Property. 

(a) By Declarant. . At any time during the Declarant Control Period, Declarant 
may subject Annexed Prope1ty to this Declaration, without approval of any Person other than the 
Town (if required by Legal Requirements), by recording an Annexation Declaration extending the 
operation and effect of this Declaration to such Annexed Property. Except to the extent required 
by the Legal Requirements, nothing in this Declaration shall be deemed to require the Declarant 
to subject any property to this Declaration. 

(b) By the Members. If a Person other than the Declarant desires at any time 
to subject Annexed Propeiiy to this Declaration, such Annexed Property may be annexed only by 
the affirmative vote of at least sixty-seven percent (67%) of the votes cast by the Members present 
at a duly-called meeting of the Association for which the notice of meeting includes notice of the 
proposal to am1ex such Annexed Prope1ty and the recording in the Registry of a Annexation 
Declaration signed by the owner of such Annexed Prope1ty and by the appropriate officer(s) of the 
Association certifying the required meeting and vote. In addition to the foregoing, during the 
Declarant Control Period, such annexation may be valid only with the consent of Declarant, as 
evidenced by Declarant's execution of the Annexation Declaration. 

- 8 -



(c) Approval by Gove111mental Entities. If required by the Code, subjection of 
to this Declaration must be approved by the Town. 

( d) Almexation Declaration. Each Am1exation Declaration shall be effective to 
subject Annexed Property to thls Declaration only upon obtaining all required approvals and upon 
its recording in the Registry, and the effective date of such annexation shall be the date of recording 
of the Annexation Declaration. Each Annexation Declaration shall describe the Allilexed Property 
and indicate that the Annexed Property is being subjected or annexed to this Declaration. An 
Annexation Declaration need not be in any specific fo1m and need not be titled Annexation 
Declaration (for example, the required subjecting language may be contained in a deed from the 
Declarant conveying the Annexed Propetiy), but it shall indicate clearly the intention to subject or 
annex such Annexed Property. Any Almexation Declaration may contain such use restrictions and 
such other terms, covenants, restrictions, easements, affitmative obligations, assessments, charges 
and liens applicable to such Annexed Property, not in conflict with this Declaration, as the Person 
subjecting such Annexed Property to this Declaration may dete1mine, but this Declaration shall 
control over any provision of any Annexation Declaration that conflicts or is inconsistent with this 
Declaration. 

( e) Votes Allocated to Almexed Property. The votes of the Members in the 
Annexed Property shall be allocated in the same mam1er that votes are allocated in portions of the 
Properties already subject to this Declaration. The addition of Annexed Property pursuant to this 
Section may increase the cumulative number of Lots within the Properties and, therefore, may alter 
the relative maximum voting strength of the various types of Members. 

Section 3. Conveyance ofCommonAreainAlmexedProperty. Common Area, if any, 
located within any Annexed Property, or the applicable phase or portion thereof, shall be conveyed 
to the Association pursuant to the requirements of Section 3 of Atiicle IV of this Declaration. 

Section 4. Neighborhood Declaration. Declarant, in its sole discretion, may develop 
and created within the Properties ce1iain separate and distinct phases, sections, or Neighborhoods 
Because such phases, sections or Neighborhoods may have varying Lot sizes, types of Dwellings, 
marketing considerations and other differences, it may be necessary or desirable to impose 
additional and different covenants and restrictions on such phases, sections or Neighborhoods 
which are applicable solely to such phase, section or Neighborhood (the foregoing being refen-ed 
to herein as a "Neighborhood Declaration"). Accordingly, the Declarant or other Person who owns 
any such phase, section or Neighborhood within the Properties may subject such phase, section or 
Neighborhood to such Neighborhood Declaration as the Declarant or other Person, in his, her or 
its discretion, may from tin1e to time determine, provided, however, that, during the Declarant 
Control Period, no Person other than the Declarant may subject any phase, section or 
Neighborhood of the Properties to any Neighborhood Declaration unless the Declarant consents 
in writing thereto by executing such Neighborhood Declaration. More than one phase, section or 
Neighborhood may be subjected to the same Neighborhood Declaration. Any Neighborhood 
Declaration may do any one or more of the following: (i) create and regulate the use of and 
assessments for Limited Common Area within such Neighborhood and/or for additional services 
to be provided to the Lots within such Neighborhood; (ii) establish minimum building setback 
distances and minimum Dwelling square footage requirements for such phase, section or 
Neighborhood that are greater or less than the minimum building setback distances and minimum 
Dwelling square footage requirements, if any, that are specified in this Declaration; and (iii) 
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specify such use restrictions and contain such othet tetms, covenants, restrictions, easements, 
affirmative obligations, assessments, charges and liens, not inconsistent with this Declaration, as 
the Person subjecting such real property to the Neighborhood Declaration may dete11nine 
(provided, however, the provisions of this Declaration control over any less restrictive provisions 
of any Neighborhood Declaration). Except for the foregoing matters that may be different in a 
Neighborhood Declaration from the requitements in this Declaration, this Declaration shall control 
over any provision of any Neighborhood Declaration that conflicts or is inconsistent with this 
Declaration. 

Section 5. Withdrawal of Properties from the Declaration. 

(a) Withdrawal. Subject to Legal Requirements, at any time during the 
Declarant Control Period, the Declarant, in its sole discretion, without the approval or joinder of 
the Association, any Ovmer or any other Person except the Owner (if not Declarant) of the portion 
of the Ptoperties being withdrawn, may record in the Registry a "withdrawal declaration" to 
withdraw one or more portions of the Properties from the Declaration. All portions of the 
Properties withdrawn from the Declaration shall be identified in the withdrawal declaration eithet 
by a plat recorded in the Registry or by a metes and bounds description. The withdrawal shall be 
effective on the date the withdrawal declaration is recorded in the Registry, or on such later date 
(if any) specified therein. All such withdrawals also must be approved (i) by the Town, ifrequired 
by Legal Requirements, and (ii) by FHA and/ or VA, if, at the time of such withdrawal, FHA and/ or 
VA regulations require such approval. 

After the end of the Declarant Control Period, and subject to Legal Requirements, 
at any time and :from time to time one or more portions of the Properties may be withdrawn from 
the Declaration upon approval by the Owner of such portion of the Prnperties and by the 
affirmative vote of at least sixty-seven percent (67%) or more of the votes cast by the Members 
present at a duly-called meeting of the Members for which the notice of the meeting includes notice 
of the proposal to withdraw such portion of the Properties from the Declaration, or by written 
agreement signed by Owners of Lots to which at least sixty-seven percent ( 67%) of the votes in 
the Master Association are allocated. All such withdrawals also must be approved (i) by the Town, 
if required by Legal Requirements, and (ii) by FHA and/or VA, if, at the time of such withdrawal, 
FHA and/or VA regulations require such approval. 

Following approval of any such withdrawal, the Association and the Owner of the 
portion of the Properties to be withdrawn from the Declaration shall record a withdrawal 
declaration particularly describing the withdrawn portions of the Properties by reference to a plat 
recorded in the Registry 01· by a metes and bounds description. The withdrawal shall be effective 
on the date the withdrawal declaration is recorded in the Registry, or on such later date (if any) 
specified therein. 

(b) Effect of WithdrawalError! Bookmark not defined.. Any portion of the 
Properties that is withdrawn :from the Declaration may be owned, held, transfened, sold, conveyed, 
leased, used, occupied, mortgaged and developed in any manner allowed tmder Legal 
Requirements, and shall be released from the tenns and provisions of the Declaration on the date 
the withckawal becomes effective as provided herein, except that all easements specifically 
affecting such withdrawn portions of the Properties, as shown on plats or documents recorded in 
the Registry, shall remain effect wtless released or terminated by all Persons having rights to 
exercise such easements. 
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ARTICLE III 
MEMBERSHIP AND VOTING RIGHTS 

Section 1. Membership. Declarant and every Owner of a Lot or Development Parcel 
which is subject to assessment by the Association shall be a Member of the Association. 
Membership shall be appurtenant to and may not be separated from ownership of any Lot which 
is subject to assessment. The foregoing is not intended to include Persons who hold an interest 
merely as security for the perfmmance of an obligation. 

Section 2. Voting Rights. The voting rights of the membership shall be appurtenant to 
the ownership of the Lots. There shall be three (3) classes of membership with respect to voting 
rights: 

(a) Class A Members. Class A Members shall be the Owners of all Lots except 
those owned by the Declarant or a Builder. Class A Members shall be entitled to one (1) vote for 
each Lot owned. When more than one Person owns an interest ( other than a leasehold or· security 
interest) in any Lot, all such Persons shall be Members and the voting rights appurtenant to their 
Lot shall be exercised as they, among themselves, determine; but fractional voting shall not be 
allowed, and in no event shall more than one vote be cast with respect to .any Lot. Lots owned by 
Class A Members are "Class A Lots". 

(b) Class B Member. The Class B Member shall be the Declarant. A Lot or 
Development Parcel owned by the Declarant shall be a "Class B Lot". Subject to the provisions 
of this subsection, Declarant shall be entitled to ninety-nine (99) votes for each Lot and ninety­
nine (99) votes for each acre of each Development Parcel that it owns. Upon expiration of the 
Declarant Control Period, Declarant shall have one vote for each Lot and Development Parcel that 
it owns; however, such Declarant-owned Lots and Development Parcels shall continue to be 
treated as Class B Lots for assessment purposes. 

( c) Clas.s C Members. Class C Members shall be the Builders who own Lots 
within the Properties, and each Lot owned by a Builder shall be a "Class C Lot". Class C Members 
shall have one (1) vote for each Lot owned. 

Section 3. Declarant's Right to Appoint Directors and Officers of the Association. 
Notwithstanding any other provision of this Declaration or the Bylaws, Declarant will exercise its 
right to appoint and remove all of the Directors and officers of the Association until the earlier of 
the expiration of the Declarant Control Period 01· Declarant surrenders such right by written 
instnunent filed with the Secretary of the Association. See §47F-3-103(d) of the Act. 

Section 4. Vacant/Leased Dwellings. As stated in Section 14 of Article X hereof, 
Declarant desires that all Dwellings within the Community be occupied by the Owner thereof. 
Notwithstanding the foregoing, in no event shall the votes of Owners of Dwellings which are 
vacant or are otherwise not occupied by the Owner of the Lot be entitled to any weight greater 
than forty-nine percent (49%) on any matter pending before the Association and the votes of such 
the Lots of such Owners shall automatically be fractionally reduced for such purpose. This Section 
applies only to Lots and Dwellings owned by a Class A or Class C Member and specifically 
excludes Lots and Dwellings owned by the Declarant. 
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ARTICLE IV 
PROPERTY RIGHTS 

Section 1. Owners' Easements of Enjoyment and Access. Except as limited by Section 
2 of this Aliicle IV, other provisions of this Declaration, any Annexation Declaration, 
Neighborhood Declaration, or Legal Requirement, or by rules and regulations adopted by the 
Members and/ or the Board of Directors, every Owner shall have a right and easement of enjoyment 
in, use of and access to, from, and over the Common Area, which right and easement shall be 
appurtenant to and shall pass with title to every Lot, subject to: 

(a) The right of the Association to charge reasonable admission and other fees 
for the use of any facilities situated or constructed on the Common Area and to limit the use of 
such facilities to Owners who occupy a residence on the Prope1iies and to their families, tenants 
and guests, as provided in Section 2 of this Article IV. 

(b) The right of the Association, after notice and an opportunity to be heard, to 
suspend the voting rights of an Owner and the right of an Owner to use to Common Area and 
facilities thereon for any period <luting which any assessment against his Lot remains unpaid for a 
period of thhiy (30) days or longer, or for a period not to exceed sixty (60) days for any infraction 
of the published rules and regulations of the Association, provided, however, that the right of 
access and support, the right to drain stmmwater and the right to use Storm water Control Measures, 
private streets, private utility services provided to the Lot through easements in Common Area, 
and any assigned parking areas shall not be suspended for violation of the Association's rules and 
regulations. 

( c) The right of the Association to dedicate or transfer all or any part of the 
Common Area to any public agency, authority or utility for such purposes and subject to such 
conditions as may be agreed upon by the Members. No such dedication or transfer shall be 
effective unless Members entitled to at least eighty percent (80%) of the votes of the Association 
agree to such dedication, sale or transfer, provided that this subsection shall not preclude the Board 
of Directors of the Association from granting easements for the installation and maintenance of 
sewage, utility and drainage facilities upon, over, under and across the Common Area without the 
assent of the Members when such easements, in the opinion of the Board, are necessary for the 
convenient use and enjoyment of the Propetiies. Notwithstanding anything herein to the contrary, 
the Common Area shall be preserved to the perpetual benefit of the Owners or of the public in 
general and shall not be conveyed except to the Town or other Governmental Entity or to another 
nonprofit entity organized for purposes similar to those of the Association. 

( d) The right of the Association, with the assent of Members entitled to at least 
eighty percent (80%) of the votes of the Association, to mortgage, pledge, deed in trust, or 
otherwise enctm1ber any or all of its real or personal propeity as security for money bonowed or 
debts incuned, provided that the rights of any such lender or mo1igagee shall be subordinate to the 
property rights of the Owners as set forth herein. 

( e) The right of the Association to exchange all or part of the Common Area 
for other property and consideration provided that: 

(i) written notice of the exchange is given to each Member of the 
Association; 

(ii) after the notice is given, the Association approves the exchange in 
accordance with the minimum percentage of votes required by N.C.G.S. § 47FM3-l 12(a); 
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(iii) the exchanged properties and other considerations are of like value 
and utility; 

(iv) the acreage and configuration of the remaining Common Area 
(including real property to be received by the Association in such exchange) equals or 
exceeds the requirements of the Code; and 

(v) the exchange is approved by the Town, ifrequired by the Code. 

(f) The right of the Association to sell, lease, convey or dispose of any personal 
property owned by the Association. 

Section 2. Delegation of Use. 

(a) Family. The right and easement of use and enjoyment granted to every 
Owner by Section 1 of this Article may be exercised by members of the Owner's family who 
occupy the residence of the Owner within the Properties as their principal residence in Wake 
County, North Carolina. 

(b) Tenants. The right and easement of use and enjoyment granted to every 
Owner by Section 1 of this Article may be delegated by such Owner to his tenants or contract 
purchasers who occupy such Owner's Unit, or a portion thereof, as their principal residence in 
Wake County, North Carolina. 

(c) Guests. The right and easement of use and enjoyment granted to every 
Owner by Section 1 of this Article may be delegated to guests of such Owners, tenants 01· contract 
purchasers, subject to such mles and regulations as may be established by the Board of Directors. 

Section 3. Conveyance of Common Area to the Association. Declarant covenants, for 
itself, its successors and assigns, that it will convey to the Association title to those portions of the 
Common Area to be owned in fee by the Association, and the Association agrees to accept each 
such conveyance. Declarant hereby reserves and grants (regardless of whether or not such 
reservation and grant is specifically set forth in such deed), for itself and its successors and assigns, 
an easement over, under, across and through the Common Area so long as it owns any Lot or 
Development Parcel within the Properties, for the purpose of constructing any improvements on 
the Common Area and/or the Lots as it deems necessary or advisable. Except as otherwise stated 
herein, all conveyances by the Declarant to the Association shall be free and clear of all 
encun1brances and liens (including statutory liens of laborers and materialmen pursuant to Article 
2 of Chapter 44A of the North Carolina General Statutes) except this Declaration, restrictive 
covenants applicable to the Community, utility, drainage, greenway, conservation, and other 
easements of record or shown on the recorded maps of the Properties, and the lien of ad valorem 
taxes not yet due and payable. Any improvements placed on the Common Area by Declarant shall 
become the prope1iy of the Association upon completion of such improvements, except utilities 
owned and maintained by the Town or other Govenu11ental Entity, or a public or pdvate utility 
company. Title to the Common Area in each phase or section of the Properties shall be conveyed 
to the Association not later than the time required by applicable Legal Requirements. 

Section 4. Regulation and Maintenance of Common Area and Common Area 
Easements. It is the intent ofDeclarant that the Conm1on Area (whether owned by the Association 
in fee or by easement) be preserved to the perpetual benefit of the Owners withh1 the Cormmmity. 
To that end, the Declarant, by recording any plat or map of any phase or section of the Properties, 
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grants to the Association an easement over and across any portion of any Lot within such phase or 
section on which a Common Area Easement lies for the pmpose of enabling the Association to 
take any action pe1mitted by subsections (b) and (c) of this Section 4 or by Article VI hereof. 

(a) Rights and Responsibilities of the Lot Owners. Each Owner of a Lot upon 
which a Common Area Easement lies shall pay all property taxes and other assessments levied 
against his Lot, including that po1iion of such tax or assessment as is attributable to such Common 
Area Easement. Notwithstanding any other provision of this Declaration, no Owner or other 
Person shall, without the prior written consent of the Association: (i) remove any trees or 
vegetation from any Common Area; (ii) erect gates, fences, buildings or other structures on any 
Common Area; (iii) place any garbage receptacles on any Common Area; (iv) fill or excavate any 
Common Area or portion thereof; or (v) plant vegetation on or otherwise restrict or interfere with 
the use, maintenance and preservation of the Common Area. 

It is the intent of the Declarant that a Common Area Easement be maintained in 
the same condition as when the Lot upon which such easement lies was conveyed to an Owner 
( other than the Declarant), except for changes authorized in writing by the Declarant or the 
Association. If an Owner of a Lot on which a Common Area Easement lies fails to maintain the 
easement area as provided herein, whether by act 01· omission, the Association shall have the right 
to enter upon such Owner's Lot for the purpose of maintaining same and shall have the right to 
charge such Owner for the costs of such maintenance, which costs, including a 15% administrative 
fee, if not paid within thirty (30) days after demand for payment is made by the Association, shall 
be deemed an individual special assessment against such Owner's Lot and shall be collected and 
shall incm the late charges, interest and costs of collection as set fotih in Section 9 of Ai1icle V of 
this Declaration. 

(b) Rights and Responsibilities of the Association. The Association shall have 
the right and obligation to ensure that the Common Area is preserved to the perpetual benefit of 
the Owriers and, to that end, shall: (i) maintain the Common Area in its natural or improved state, 
as appropriate, and keep it free of impediments to its free use by the Owners, subject, however, to 
easements of record and any limitations on such use provided in the Code and other Legal 
Requirements and this Declaration and the rules and regulations adopted by the Association as 
provided herein and in the Bylaws; (ii) procme and maintain adequate liability insurance covering 
the Association and its Members against any loss or damages suffered by any Person, including 
the Owner of the Lot upon which a Common Area Easement lies, resulting from use of the 
Common Area; and (iii) pay all prope1iy taxes and other assessments levied against the Common 
Area owned in fee by the Association. 

(c) Association's Right of Entry. The Association and its employees, agents, 
contractors and subcontractors shall have a nonexclusive right and easement at all times to enter 
upon any po1iion of a Lot reserved or designated as a Common Area Easement, and any other 
portion of the Lot to the extent reasonably necessary to gain access to and maintain the Common 
Area Easement and any improvements therein, including maintenance to be done by the Owrier as 
provided in subsection (a) above, and no such entry shall be deemed a trespass. To the extent 
practicable, the Association shall give reasonable oral notice to the Owner or occupant of such 
Lot. 
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ARTICLEV 
COVENANT FOR ASSESSMENTS 

Section 1. Creation of the Lien and Personal Obligation for Assessments. Each 
Owner of a Lot or Development Parcel, by acceptance of a deed therefor, whether or not it shall 
be so expressed in such deed, is deemed to covenant and agree to pay to the Association ( or to any 
Person who or which may be designated by the Association to collect such monies) all assessments 
and other charges required by this Declaration including, without limitation, (i) annual 
assessments, (ii) working capital fund payments required by Section 11 of this Article V, (iii) 
special assessments, (iv) individual special assessments, including, without limitation, fines for 
violations of this Declaration oi· other Governing Documents and assessments levied against 
Owners for misuse and damage to the Common Pi'Opetiy by an Owner or his family members, 
tenants, agents, contractors and guests; (v) late payment charges, interest on unpaid assessments 
and costs of collection (including, without limitation, fees on dishonored checks, court costs, and 
attorneys' fees) to be established and collected by the Association as provided herein. All 
assessments which are unpaid when due, together with interest and late charges set fotih in Section 
9 of this Atiicle Vandall costs of collection, including, without limitation, reasonable attorneys' 
fees, shall be a charge on the Lot of such Owner, and, as provided in §47F-3-116 of the Act, shall 
be a continuing lien against the Lot against which such assessment is made. As provided in §4 7F-
3-116 of the Act, such lien shall attach to the Lot only if an assessment against the Lot remains 
unpaid for at least thirty (30) days and a claim of lien is filed by the Association as provided in the 
Act. Each such assessment or charge, together with interest and costs of collection, shall also be 
the personal or corporate obligation of the Person owning such Lot at the time when the assessment 
fell due, but such personal or corporate obligation shall not be imposed upon such Owner's 
successors in title unless expressly assumed by them; however, such assessments and charges shall 
continue to be a lien upon the Lot against which the assessment or charge was made. 

Section 2. Purpose of Assessments. The assessments levied by the Association shall 
be used exclusively to promote the recreation, health and welfare of the residents and occupants 
of the Community and, in particular, for (i) acquisition, improvement and maintenance of 
propetiies, services and facilities 1·elated to the use and enjoyment of the Corum.on Area; (ii) 
maintenance, repair and reconstruction of the Common Area and improvements thereon including, 
without limitation, Sto1mwater Control Facilities thereon, and including, without limitation, the 
cost of inspection thereof and repair, replacement and additions thereto and the cost of labor, 
equipment, materials, management and supervision thereof; (iii) payment of taxes and public 
assessments levied against Common Prope1iy owned in fee by the Association; (iv) procm·ement 
of insurance; (v) employment of attomeys, accountants, engineers, management agents and other 
Persons for Association business; (vi) payment of principal and interest on ftmds borrowed by the 
Association; (vii) reserve funds; and (viii) such other needs as may arise. 

Section 3. Annual Assessments. Until December 31, 2016, the annual assessment for 
each Class A Lot shall be Seven Hrn1dred Eighty and No/100 Dollars ($780.00). The annual 
assessment for Class C Lots shall always be forty percent (40%) of the then-existing annual 
assessment for Class A Lots. The initial annual assessment for a Development Parcel not owned 
by Declarant shall be One Hlmdred Dollars ($100.00) per acre of such Development Parcel. The 
annual assessment for Class B Lots and Development Parcels owned by the Class B Member shall 
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be zero; provided, however, that any Lot which contains a Dwelling occupied as a residence shall 
be assessed at the Class A rate. 

Beginning on January 1, 2017; and thereafter, the annual assessments shall be 
based on a budget approved under the provisions set fo1th in Section 4 below. 

The provisions of this subsection shall not apply to, nor be a limitation upon, any 
change in the annual assessments incident to a merger or consolidation as provided in §47F-2-121 
of the Act. 

Section 4. Date of Commencement of Annual Assessments; Ratification of Budgets; 
Ce1tificate of Payment. Unless a different commencement date is set by the Board of Directors, 
the annual assessments provided for herein shall commence as to a Lot on the first day of the 
month after the Lot is subjected to this Declaration. 

The Board of Directors shall adopt a proposed budget for the Association at least 
annually. Within thirty (30) days after adoption of the proposed budget, the Board shall send a 
copy of the proposed budget to the Members and shall give the Members written notice of a 
meeting of the Members to consider ratification of the budget; such meeting to be held not sooner 
than ten (10) days nor more than thirty (30) days after the mailing of such notice. Such meeting 
may, but need not be, combined with the annual meeting of the Members. There shall be no 
requirement that a quomm be present in order to vote on ratification of the budget ( although a 
quonun must be present to vote on other matters). The budget shall be deemed ratified unless, at 
that meeting, Members having a majority of the votes of the entire membership vote to reject the 
budget. Notwithstanding the foregoing; if the proposed budget provides for annual assessments 
not m01'e than ten percent (10%) greater than the annual assessment for the immediately preceding 
calendar year, such budget shall be deemed ratified unless Members having at least sixty-seven 
percent (67%) of the votes of the entire membership vote to reject the budget. If the proposed 
budget is rejected, the budget last ratified by the Members shall be continued until such time as 
the Members ratify a subsequent budget proposed by the Board. 

Except as otherwise provided in this Declaration, an Annexation Declaration, a 
Neighborhood Declaration, or any Legal Requirements (e.g., additional or different stormwater 
assessments or different assessments pertaining to Limited Common Area), annual assessments 
shall be fixed at a 1mifo11n rate for all Lots in each Class and may be collected on a yearly, 
semiannual, quatierly or monthly basis, as determined by the Board. 

The Association shall, upon demand and for such reasonable charge as the Board 
may dete11nine, fumish a certificate signed by an officer of the Association, or the management 
company employed by the Association, setting fo1th whether the assessments for a specific Lot 
have been paid. If such ce1iificate states that an assessment has been paid, such certificate shall 
be conclusive evidence of payment. 

Section 5. Additional Assessinents for Limited Common AreaError! Bookmark not 
defined .. Declarant reserves the dght, by Annexation Declaration, Neighborhood Declaration, or 
any other declaration applicable only to certain phases 01· Neighborhoods within the Prope1ties, to 
subject portions of the Properties to provisions requiring the Owners thereof to pay additional 
annual assessments and special assessments to the Association for the maintenance of Limited 
Common Area, including, without limitation, related St01mwater Control Facilities and private 
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streets, private rights-of-way, private alleys, and private alley easements 011 such Limited Common 
Area. 

All of the provisions of this Declaration relating to special assessments shall apply 
to the additional special assessments for Limited Common Property, with the following 
exceptions: (i) the additional assessments with respect to any particular Limited Common Property 
are assessed only against the Owners of the portion of the Properties associated with such Limited 
Common Property; (ii) the initial additional maximum annual assessment and additional annual 
assessment for each Lot associated with such Limited Common Prope1iy shall be established in 
the Annexation Declaration or Neighborhood Declaration that creates or establishes that Limited 
Common Property or the obligations associated therewith; (iii) the actual additional annual and 
special assessments may vary from phase to phase, section to section, or Neighborhood to 
Neighborhood; and (iv) the additional annual and special assessments for portions of the Properties 
in any particular phase, section or Neighborhood within the Prope1iies shall be used exclusively in 
connection with the Limited Common Propeiiy associated with . that phase, section or 
Neighborhood. 

Section 6. Special Assessments. In addition to the annual assessments authorized 
above, the Association may levy, in any assessment year, special assessments for the purpose of 
defraying, in whole or in paii, the cost of any construction, reconstruction, repair or replacement 
of a capital improvement upon the Common Area, including fixtures and personal propetiy related 
thereto, for repayment of indebtedness and interest thereon, or for any other 11011-recurring cost, 
provided that any such assessment shall have be approved by the Declarant and a majority of the 
votes attributable to Lots owned by Persons other than the Declarant, 'and further provided that the 
special assessments for Class C Lots, Class B Lots and Class B Development Parcels shall always 
be zero. The Declarant and, after the end of the Declarant Control Period, the Association, may 
not assess a special assessment against any Development Parcel unless the special assessment 
benefits such Pai·cel, or against the Lots unless the special assessments benefits the Lots. Except 
as otherwise provided in this Declaration, an Annexation Declaration, a Neighborhood 
Declaration, or the Legal Requirements, special assessments shall be :fixed at a uniform rate for all 
Lots within each Class and maybe collected on a yeai·ly, semiannually, quarterly 01· monthly basis, 
as detem1ined by the Board of Dil'ectors. Special assessments shall be collected in the same 
manner and shall constitute a lien to the same extent as other assessments against the Lot or 
Development Parcel. 

Section 7. Individual Special Assessments. The Board of Directors may, without vote 
of the Members, levy an individual special assessment against any Lot or Development Parcel 
applicable only to that Lot or Development Parcel, for expenses incurred by the Association with 
regard to such Lot including, without limitation, expenses i11c1ll1'ed under A1iicle VI hereof. Any 
fine imposed against an Owner pursuant to Section 15 of this Atiicle V and Section 3 of Atiicle 
VII of the Bylaws shall also constitute an individual special assessment against such Owner's Lot. 
Individual special assessments shall be collected in the same maimer and shall constitute a lien to 
the same extent as other assessments against the Lot. Notwithstanding the foregoing, the 
Association may not levy an individual special assessment against Declarant without the prior 
written consent of Declarant. 

Section 8. Notice of Quomm for any Action Authorized Under Section 6. Written 
notice of any meeting called for the purpose of taking any action authorized under Section 6 shall 
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be sent to all Members not less than ten (10) nor more than sixty (60) days prior to the meeting. 
At such meeting, the presence of Members or of proxies entitled to cast sixty percent (60%) of the 
votes of each Class of Lots shall constitute a quomm. If the required quorum is not present at any 
meeting, another meeting maybe called subject to the same notice requirement, and if the meeting 
is called for a date not later than sixty (60) days after the date of the first meeting, the required 
quorum at the subsequent meeting shall be one-half (1/2) of the required quomm at the preceding 
meeting. 

Section 9. Effect ofNonpayment of Assessments; Remedies. An assessment not paid 
within ten (10) days after the due date shall incur such late charge as the Board of Directors may 
from time to time establish, subject to the limitations of Section 47F-3-102(11) of the Act, and, if 
not paid within thirty (30) days after the due date, shall also bear interest from the due date at a 
rate established by the Board of Directors from time to time, but in no event shall such rate be 
greater than fifteen percent (15%) per annum or the maximum rate allowable by law, whichever is 
less. All assessments remaining unpaid after thirty days (30) days from the date on which they 
were due, together with late charges, interest, and the costs of collection thereof, including 
attomeys' fees, shall be charge on the Owner's Lot as provided in §47F-3-116 of the Act and, upon 
filing of a claim of lien in the office of the Clerk of the Superior Court for Wake County in the 
manner provided in §4 7F-3- l l 6(g) of the Act, shall be a continuing lien upon the Lot against which 
such assessment is made until paid in full. The Association may bring an action at law or in equity 
against the Owner personally obligated to pay the same and/or foreclose the lien against the Lot 
for which such assessment is due, and shall have the right and powe1· to take such action as is 
necessary to conduct such foreclosure and convey the Lot to the purchaser at the foreclosure sale, 
including, without limitation, the right to appoint a trustee or to request appointment of a 
commissioner to conduct the foreclosure. If more than one Person held an ownership interest in 
the Lot at the time the assessment or other charge first became due, then each Person shall be both 
jointly and severally liable. Interest, late payment charges, costs and reasonable attorneys' fees of 
such action or foreclosure shall be added to the amount of such assessment. No Owner may waive 
or otherwise escape liability for the assessments provided for herein by non-use of the Common 
Area or by abandonment of his Lot. 

Section 10. Subordination of the Lien to Mortgages. The liens provided herein shall 
be subordinate to the lien of any first moligage or first deed of trust on a Lot. Sale or transfer of 
any Lot shall not affect any assessment lien; however, the sale or transfer of a Lot pursuant to 
foreclosure of a first mortgage or first deed of trust shall extinguish the lien of any assessments 
which become due prior to the date of conveyance pursuant to such foreclosme. No such sale or 
transfer shall relieve such Lot from liability for any assessments thereafter becoming due or from 
the lien thereat: but the liens provided for herein shall continue to be subordinate to the lien of any 
first mortgage or first deed of trust. 

Section 11. Working Capital Fund. At the time of closing of the initial sale of each 
Dwelling constructed on a Lot, a sum equal to one-fomth (1/4) of the annual assessment for Class 
A Lots in effect at the time of such sale shall be collected from the purchaser of such Lot and 
transferred to the Association as part of its working capital. The pmpose of the working capital 
fund is to ensure that the Association will have adequate cash available to meet its operating 
expenses or to acquire additional equipment or serviced deemed by the Board to Directors to be 
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necessary ot desirable. Amounts paid to the Association pursuant to this Section shall not be 
considered as an advance payment of any regular or special assessment. 

Section 12. Declarant's Obligation to Fund Operating Deficits: Assessment Credit. 
During the Declarant Control Period, Declarant shall be obligated to fund any Operating Deficit. 
Declarant, at its option, may fund the Operating Deficit by any one or more of the following means: 
(i) payment to the Association; (ii) payment directly to a person or entity providing the services or 
materials to the Association, or (iii) providing, directly or indirectly, to or for the Association, 
services or matedals related to Common Expenses (the value of which shall be dete1mined by the 
Board in its reasonable discretion, giving due consideration to what the fair mmket value of such 
services or materials would be if they had been furnished by a Person other than Declarant). 

Declaranfs obligation to fund Operating Deficits may be enforced against the 
Declarant and collected by the Association in the same manner as enforcement and collection of 
assessments applicable to other Owners. 

After the end of the Declarant Control Period, the Declarant, at its sole option, may 
receive an assessment credit toward payment of annual assessments due and payable by Declarant 
thereafter for Lots and Development Parcels owned by Declarant, in an amount equal to aggregate 
of the Operating Deficits paid by Declarant as provided herein. Declarant may not charge or 
collect interest or any other chaTge or fee on any monies paid by the Declarant, for Operating 
Deficits. As determined by Declarant, the assessment credit may be applied to payment of all 
annual assessments due from Declarant after the end of the Declarant Control Period 1mtil it has 
been credited in full. 

Section 13. Neighborhood Assessments. Subject to the provisions of this Section 13 
and notwithstanding any other provision of this Declaration, the Association shall have the power 
to levy, in addition to all other assessments that may be levied as provided herein, assessments 
against the Lots in a particular Neighborhood to fund Common Expenses incurred by the 
Association for the primary benefit of the Lots within such Neighborhood including, without 
limitation, maintenance required to be perfonned by the Association with respect to ptope1iy 
within that Neighborhood. The Association shall levy Neighborhood Assessments within a 
Neighborhood if so required by the applicable Neighborhood Declaration or upon the written 
request of Owners of at least two-thirds (2/3) of the Lots within that Neighborhood. Such 
Neighborhood Assessments shall be collected in the same manner as and shall constitute a lien to 
the same extent as other assessments against the Lot. 

Section 14. Reserve Account. The Association shall establish a separate reserve 
account to fund major repairs to and replacements of Common Area including, without limitation, 
major repair or replacement of Stonuwater Control Measures. Each annual budget shall show the 
amount to be placed in reserve for each category for which reserves are to be held. 

Section 15. Fines. Subject to the provisions of this Declaration, the Bylaws of the 
Association, and Section 47F-3-107.1 of the Act, the Board of Directors shall have the right and 
authority to levy fines or suspend privileges or services provided by the Association for reasonable 
periods for the violation of any provision of this Declaration and other rules and regulations 
promulgated by the Board of Directors pursuant thereto, provided, however that the right of access 
and support, the tight to drain stormwater and the right to use Stormwater Control Measures, 
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private streets, private utility services provided to the Lot through easements in Common Area, 
and any assigned parking areas shall not be suspended for violation of the Association's rules and 
regulations. Any monetary fine shall be deemed an individual special assessment against the Lot 
of the Owner against whom such fine is assessed. 

ARTICLE VI 
MAINTENANCE OF LOTS AND COMMON AREA 

Section 1. Owner's Responsibility; Remedy for Owner's Failure to Maintain. Each 
Owner shall keep his Lot in an orderly condition and shall keep the improvements thereon in a 
suitable state of repaiT, except for those improvements which the Association is responsible for 
maintaining as provided in this Declaration. If an Owner does not malce any repair or perfo1m any 
maintenance required of such Owner, the Association shall have the right (but not the obligation), 
through its agents and employees, by the affilmative vote of a majority of the Board of Directors, 
to enter upon such Lot and to repair, maintain and restore the Lot and/or the exterior of any 
Dwelling or other structure erected thereon, and the cost of such maintenance, plus a surcharge of 
15% for administration, shall be assessed in accordance with Section 2 of this Article. Prior to 
such entry, the Association shall give written notice to the Owner stating: (i) the specific item(s) 
needing maintenance; (ii) the conective action to be taken; (iii) a time, not less than 15 calendar 
days from the date of the notice, in which the Owner is to perform the necessary maintenance; and 
(iv) a statement that, if the Owner fails to perfo1m the maintenance within such period, the 
Association will exercise its right to perfmm the maintenance and that the Owner will be assessed 
with the costs thereof as provided in this Article VI. 

Section 2. Assessment of Cost. In the event that the Association perf01ms 
maintenance on any Lot as provided in this Article VI or as provided in Section 4 of Article IV 
hereof, the cost of any such maintenance, replace or repairs (including the administration fee) shall 
be assessed against the Lot upon which such maintenance is done and shall be added to and become 
an individual special assessment against such Lot. 

Section 3. Maintenance by the Association. The Association shall have the right and 
obligation to ensure that the Common Area is preserveJ to the perpetual benefit of the Owners 
and, to that end, shall: (i) maintain the Common Area in its natural or improved state, as 
appropriate, and keep it free of impediments to its use by the Owners; (ii) procure and maintain ' 
adequate liability insurance covering the Association and its Members against any loss or daniage 
suffered by any Person, including the Owner of the Lot upon which Common Area lies, resulting 
from use of the Common Area; and (iii) pay all property taxes and other assessments levied against 
all Common Prope1ty owned in fee by the Association. 

ARTICLE VII 
RIGHTS OF LENDERS 

Section 1. Books and Records. Any holder of a first deed of trust on any Lot, or its 
agent(s), shall have the right, during nonnal business hours, to examine copies of this Declaration, 
the Articles of Incorporation, the Bylaws, and the books and records of the Association and, upon 
written request to the Association, to receive a copy of the financial statement for the immediately 
preceding fiscal year. 



Section 2. Notice to Lenders. Upon written request to the Association, the holder of 
a first deed of trnst on any Lot shall be entitled to timely written notice of: 

( a) Any 60-day delinquency in the payment of assessments or charges owed by 
the Owner of the Lot securing its loan. 

(b) A lapse, cancellation, or material modification of any insmance policy of 
fidelity bond maintained by the Association. 

( c) Any proposed action that requires the consent of a specified percentage of 
owners or holders of first mortgages on the Lots. 

( d) Any condemnation or casualty loss that affects either a material portion of 
the project or the Lot securing its mo1igage. 

Section 3. Approval of Holders of First Deeds of Trust. Unless at least seventy-five 
percent (75%) of the holders of first deeds of ttust who have requested notice as provided in 
Section 2 above have given their prior written approval, the Association shall not: 

(a) By act or omission seek to abandon, partition, subdivide, encmnber, sell, or 
transfer any real estate or improvements thereon which are owned, directly or indirectly, by the 
Association. Neither the granting of easements for utilities or other purposes as provided in 
Section 1 ( c) ·of Attic le IV hereof, nor the exchange of real property as provided in Section 1 ( d) of 
said Article IV hereof, shall be deemed a transfer within the meaning of this subsection (a). 
Notwithstanding anything herein to the contraiy, the prope1iy owned by the Association, whether 
in fee, by easement, or otherwise, shall be presei'Ved to the perpetual benefit of the Owners or of 
the public in general and shall not be conveyed except to the Town or other governmental entity 
or to a nonprofit entity organized for pmposes similar to those of the Association; 

(b) Change the method of determining the obligations, assessments, dues or 
other charges which may be levied against a Lot; 

( c) Fail to maintain hazai·d insurance on insurable improvements on the 
Common Property on a current replacement cost basis in an amount not less than one hundred 
percent (100%) of the insurable value; or 

( d) Use the proceeds of any hazai·d insurance policy covering losses to any part 
of the Common Property for other than the repair, replacement, or reconstruction of the damaged 
improvements or, as provided in §47F-3-l 13 of the Act, for distribution to the Owners, provided, 
however that, except as provided in §47F-2~118 of the Act, any distribution to Owners shall be in 
the form of a credit toward current or future assessments due from the Owners of the Association. 

Section 4. Payment of Taxes and Insurance Premiums. The holders of first deeds of 
trust on Lots,jointly or singly, may pay taxes or other charges which me in default and which have 
or may become a charge or lien against any of the Common At·ea and may pay overdue premiums 
on hazard insmance policies or secure new hazard insurm1ce coverage upon the lapse of a policy 
covering property owned by the Association. The Person(s) making such payments shall be owed 
immediate reimbursement therefor by the Association. 

Section 5. Collection of Assessments. No mortgagee shall have any obligation to 
collect any assessment under this Declaration. 
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ARTICLE VIII 
EASEMENTS 

In addition to all other easements granted or reserved elsewhere in this Declaration, 
Declarant hereby grants and/or reserves the following easements. 

Section 1. Access and Utility Easements. Easements for the installation and 
maintenance of driveway, walkway, water lines, sewer lines, natural gas lines, telephone, cable 
television, electric power transmission lines, storm water drainage facilities, and other public or 
quasi-public utility installations are reserved as shown on the recorded maps of the Properties. The 
Association may reserve and grant easements over the Common Area as provided in Article IV, 
Section 1 ( c ), of this Declaration. Within any such easement herein provided, no structure, planting 
or other material shall be placed or permitted to remain which may interfere with the installation 
or maintenance of the utilities installed thereon, or which may change the direction of flow or 
drainage of water through drainage pipes or channels constrncted in such easements. Declarant 
reserves the right to create and impose additional easements or rights-of-way over any unsold Lot 
by the recording of appropriate instruments in the Registry, and such instruments shall not be 
construed to invalidate any of these covenants. 

Declarant reserves an easement in and right at any time in the future to grant a ten 
foot (1 O') right-of-way over, under and along the front and rear line of each Lot for the installation 
and maintenance of poles, lines, conduits, meters, sewer clean-outs, pipes, and other equipment 
necessary to or useful for fumishing electric power, gas, telephone service, cablevision or othet 
utilities, including water, sanitary sewage service and sto1m drainage facilities. Declarant also 
reserves an easement in and right at any time in the future to grant a five-foot (5') right-of-way 
over, undet and along the side lines of each Lot for the afotementioned purposes. 

An easement is also reserved for the benefit of the Declarant and the Association, 
and their respective successors and assigns, over, across and under those portions of Properties 
shown and designated as "sign easement", "landscape easement", 01· "drainage easement", or any 
similar designation, and any combination of the foregoing on any recorded map 01· plat of the any 
portion of the Properties for the purpose of installing, operating, repairing and Maintaining, as 
appropriate, landscaping, itrigation system, entrance signage, fencing and Stormwater Control 
Measmes in the easement area. No building, structure, fill, embankment, fence, driveway, 
planting, swing, or other obstmction shall be permitted in such area, other than those installed by 
the Declarant or the Association unless approved as provided in Article IX of this Declaration and, 
if required, by the Town. 

Declarant grants to and reserves for the Declarant, the Association, the Town and 
their respective successors and assigns, an easement and right of ingress, egress and regress on, 
over and under the Properties to maintain and con·ect drainage ot smface water runoff in order to 
maintain reasonable standards of health, safety and appearance'. Except in recorded Tree 
Conservation Areas and in recorded Permanently Undisturbed Opens Space Areas, such right 
expressly includes the right to cut any trees, bushes or shrubbery, make any grading of the soil, or 
take any other similar action that it deems reasonably necessary or appropriate. After such action 
has been completed, the Person taldng such action shall grade and seed the affected property and 
restore the affected property to its original condition to the extent practicable, but shall not be 
required to replace any trees, bushes or shmbbery necessarily removed. The Person taking such 
action shall give reasonable notice of its intent to take such action to all affected Owners. 
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Section 2. Easement for Encroachments. In the event that any structure erected on a 
Lot encroaches upon any other Lot or the Common Area, and such encroachment was not caused 
by the purposeful act or omission of the Owner of such Lot, then an easement appmienant to such 
Lot shall exist for the continuance of such encroachment upon the Common Area or other Lot for 
so long as such encroachment shall naturally exist. In the event that any strncture erected 
principally on the Common Area encroaches upon any Lot, then an easement shall exist for the 
continuance of such encroachment of such structure onto such Lot for so long as such 
encroachment shall naturally exist. The foregoing shall not be consttued so as to allow any 
extension or enlargement of any existing encroachment or to permit the rebuilding of the 
encroaching structure, if destroyed, in a manner so as to continue such encroachment, except such 
encroachment as was in existence as of the date of conveyance of the Lot to an Owner other than 
the Declarant. 

Section 3. Easement over Common Area. A perpetual, nonexclusive easement over, 
lmder and through the Common Area is hereby granted to each Lot and its Owners, family 
members and tenants of such Owners, the occupants of such Lot, and guests and invitees of such 
Owners, tenants or occupants, for the purpose of providing access, ingress and egress to, from and 
over the Common Area and for utilities serving such Lot. Any conveyance o.r encumbrance of 
such Common Area is subject to the easements granted herein. 

Section 4. Association's Easement upon Lots. The Association shall have a right, 
license and easement to go upon any Lot for the purpose of fulfilling its obligations under this 
Declai-ation, the restrictive covenants applicable to the Community, and any other laws, 
ordinances, rules and regulations, public or private, which the Association is obligated or permitted 
to enforce. Such easement shall include, without limitation, the right to go on any Lot to correct, 
repair or alleviate any condition which, in the opinion of the Board of Directors or of the manager 
employed by the Association, creates or may create an imminent danger to the Common Area or 
improvements thereon. 

Section 5. Easements for Private Contractors. The Association shall have the right to 
assign its rights and delegate its duties to any Person. In the event that the Association employs 
or engages any Person to provide security within the Prope1ties, perform inspections of 
improvements, collect garbage, or perf01m any other function, an easement is established over the 
Common Area and every Lot for the benefit of such contractors for such purposes. 

Section 6. Easements for Develo12ment. For so long as Declarant owns any real 
property within the Properties, Declarant reserves an easement over the Prope1iies for the purpose 
of allowing Declarant, its successors and assigns, to develop the Prope1iies and constrnct 
improvements thereon. 

Section 7. Easement for Govemmental Access. An easement is hereby established 
over the Common Area and every Lot for the benefit of applicable governmental agencies for 
installing, removing, and reading water meters; maintaining and replacing water, sewer and 
drainage facilities; and acting for other purposes consistent with public safety and welfare, 
including, without limitation, law enforcement, fire protection, garbage collection, and the delivery 
of mail. 
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ARTICLE IX 
ARCHITECTURAL CONTROL 

After occupancy of the Dwelling constructed on a Lot pw.·suant to a certificate of 
occupancy or other certificate issued by the appropriate govemmental entity, no building, fence, 
sign (including unit identification signs), wall or other stmcture (including, without limitation, play 
equipment, patios, decks, tree houses, parking pads, and sidewalks) shall be commenced, 
constmcted, erected or maintained upon a Lot, nor shall any exterior addition to or change or 
alteration thereof be made, nor shall a building permit for such improvement or change be applied 
for or obtained, nor shall any major landscaping or re-landscaping be commenced or made (such 
constmction, alteration and landscaping are hereinafter referred to as the "Improvements") until 
plans and specifications showing the nature, kind, shape, heights, materials, col01' and location of 
same shall have been submitted to and approved in writing by the Declarant. If the Declarant fails 
to approve or disapprove such proposed Improvements within thirty (30) days after the plans and 
specifications have been teceived by it, the plans and specifications shall be deemed disapproved. 

Declarant shall have the right to charge a reasonable fee, not to exceed $250.00 (for 
applications consisting solely of a fence and/or landscaping, the fee shall not exceed $125.00), for 
receiving and processing each application and the right (but not the obligation), at the expense of 
the Owner seeking approval of the Improvements, to employ an engineer or other professional to 
review the plans for the Improvements. 

Declarant shall have the right (but not the obligation) to promulgate and from time to time 
amend written architectural standards and construction specifications (hereinafter the 
"Architectural Guidelines'') which may establish, define and expressly limit the standards and 
specifications which will be approved, including, but not limited to, architectural style, exterior 
color finish, roofing material, siding material, driveway material, landscape design and 
construction technique. In the event of a conflict between the Architectural Guidelines and the 
provisions of this Declaration or any Neighborhood Declaration, the provisions of the 
Architectural Guidelines shall control. Declarant shall not approve any Improvements which it 
dete1mines, in its sole discretion, not to be in harmony of external design, construction and/or 
location in relation to the slUTOunding structures, topography or the general plan of development 
of the Community. No amendment may affect any approval given before the effective date of 
such amendment. 

Declarant may, at any time, delegate, in part or in full, the teview and approval authority 
contained in this Article IX to the Board of Directors of the Association, which, in tmn, may 
delegate such authol'ity, to an Architectural Committee composed of three 01' more persons 
appointed by the Board. Declarant shall delegate its rights and obligations hereunder as to then­
existing structures no later than the end of the Declatant Control Period, but, unless specifically 
assigned by written instnunent recorded in the Registry, Declarant shall have and shall exercise 
the rights set fmth herein as to a Lot at all times prior to issuance of a certificate of occupancy or 
other ce1tificate issued by the Town or appropriate govemmental entity for the Dwelling 
constructed on a Lot. In no event shall any plans submitted to Declarant for approval be deemed 
approved until Declarant has actually approved the same in writing. 

Any use of the term "Declarant" in this Alticle IX shall be deemed to apply to Declarant, 
to any Person to whom or which Declarant delegates, in writing, authority for architectural 
approval and, when appropriate, to the Board of Directors or the Architectmal Committee. 
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Nothing herein shall be construed to pe1mit inte1ference with the development of the Lots by the 
Declarant. 

ARTICLEX 
USE RESTRICTIONS 

Section 1. Land Use and Building Type. Except as specifically provided herein, Lots 
shall be used for residential purposes only. Except as pe1mitted by the Town, no trade, bt1siness, 
profession or other type of commercial activity shall be canied on upon any Lot, except that the 
Declarant, Owners, real estate brokers and their agents may show Lots and homes for sale or lease. 
Notwithstanding the foregoing, the Declarant shall have the right to and may, in writing, permit 
another Person to: (i) use Lots and improvements erected thereon for sales offices, field 
construction offices, storage facilities, and other uses consistent with the development of the 
Community and the sale and constrnction of homes therein; (ii) maintain spot-lighted model homes 
which may be open to the public for inspection seven days per week for such hours as the Declarant 
deems appropriate or necessary; and (iii) conduct any other activities on Lots to benefit 
development, sales and construction efforts. 

Section 2. Building Setbacks; House Location. No Dwelling shall be erected or 
maintained on any Lot outside of the building envelope required by the Code or other Governing 
Documents. For purposes of these building setback requirements, decks, porches, patios, stoops, 
eaves, overhangs, bay windows, chimneys, carports and other similar projections shall be deemed 
to be part of the Dwelling only to the extent that the same are deemed to be part of the Dwelling 
under the Code, as it exists as of the date of issuance of a certificate of occupancy for such 
Dwelling. Any Dwelling erected on a Lot other than a comer lot shall face the street on which the 
Lot abuts. On comer lots, a Dwelling may be erected so as to face either street or the intersection 
of the two streets on which the Lot abuts. 

Section 3. Fences. Any fence or wall installed within the Community must meet all 
requirements of the Code and must be approved as provided in Article IX of this Declaration. 
Chain-link fences will not be pe1mitted. Nothing in this paragraph shall be deemed to apply to or 
regulate retaining walls made necessary by the slope or grade of any Lot or Lots or to any fence 
installed by the Declarant at any entrance to or along any street within the Commm1ity. 

Section 4. Temporary Stluctures. No residence of a temporary nature shall be erected 
or allowed to remain on any Lot, and no trailer, basement, shack, tent, garage, bam, or any other 
building of a similar nature shall be used as a residence on any Lot, either temporarily or 
permanently. 

Section 5. Parking; Driveways and Parking Pads; Abandoned Vehicles. Vehicles may 
be parked 01· stored only on portions of a Lot improved for that purpose, i.e., garage, driveway, 
carport or parking pad. No unenclosed parking shall be constructed or maintained on any Lot 
except a paved driveway and an attached paved parking pad, which pad shall be designed for the 
parldng of not more than two (2) vehicles. Any driveway or parking pad constructed upon any 
Lot shall be approved as provided in Article IX hereof. 
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No mobile house trailer (whether on or off wheels), recreational vehicle, trailer or 
enclosed body of the type which may be placed on or attached to a vehicle Ocnown generally as 
"campers"), tractor trailer tmcks or cabs, or commercial vehicle of any kind shall be parked on 
any street or any Lot within the Community. No boat; boat trailer, or any other trailer shall be 
parked on any street within the Community. A boat, boat trailer, or other trailer may be parked or 
kept on a Lot if it is parked or kept in the garage or approved out-building (and the door of the 
garage or out-building can close completely) or otherwise in such a manner that the boat and trailer 
are screened from the stl'eet, the Common Area, and other Lots. Screening may include an 
approved fence and plantings, but, in any case, the screening must comply with the Zoning 
Ordinance and be approved pursuant to Article IX of this Declaration. 

No vehicle of any type which is abandoned or inoperative shall be stored or kept 
on any Lot in such manner as to be seen from any other Lot, any street within the Community or 
the Common Area, and no automobiles or mechanical equipment may be dismantled or allowed 
to accumulate on any Lot. Vehicles without current registration and inspection stickers are 
considered abandoned or inoperative. 

Section 6. Animals. No animals, livestock or poultry of any kind shall be kept on any 
Lot, except that a reasonable number of cats, dogs, and other ordinary household pets may be kept 
provided they are not kept, bred, or maintained for any commercial purpose and that they do not 
become a nuisance to the Owners and occupants of the Properties. The Board shall have the right, 
in its sole and absolute discretion, to determine whether or not a pruticular animal is a nuisance 
and to require removal. No Person owning or having custody of a permitted animal shall allow 
the animal to stray or go upon another Owner's Lot without the consent of such other Owner. No 
animals shall be permitted on the Common Area at any time except as permitted by the rules and 
regulations of the Association or by applicable law. All animals shall be on a leash when outside 
the Owner's Dwelling. The owner of a pe1mitted animal shall be responsible for removing and 
cleaning up any excrement deposited by such animal on any Lot, street dght of way, or the 
Common Area. 

Section 7. Nuisances. No noxious or offensive trade or activity shall be carried on 
upon any Lot or the Common Area, nor shall anything be done thereon which may be or become 
an annoyance or nuisance to the Owners and occupants of the Community. No vehicle repairs or 
maintenru1ce shall be conducted within the Properties other than in a garage and concealed from 
public view. Outside clothes hanging devices are not permitted. 

Section 8. Signs. Except as othe1wise required by the Town, no sign of any kind shall 
be displayed to the public view on any Lot except signs used to advertise Lots for sale during the 
constrnction and sales period, not more than one (1) sign of not more than six (6) square feet 
adve1iising the property for sale or rent, and not more than two signs of not more than fom ( 4) 
square feet ( each) expressing support of or opposition to political candidates or other issues which 
will appear on the ballot of a primary, general or special election, provided that such political signs 
shall not be placed on a Lot earlier than sixty (60) days before such election and shall be removed 
within two (2) days after such election. No sign of any kind shall be displayed on the C01mnon 
Area without the prior written consent of the Declarant or, after the end of the Declarant Control 
Period, by the Association. Notwithstanding the foregoing, Declarant shall have the right to erect 
and maintain signs of any type and size on any Lot or Development Parcel which it owns and on 
the Conunon Area in connection with the development and sale of the Properties. 
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Section 9. Antennas: Satellite Dishes. No television, radio or other electrical towers, 
aerials, antennae, satellite dishes, or other devices of any type for the reception or transmission of 
radio or television broadcasts or other means of commtmication shall be erected, constructed, 
placed or pennitted to remain on any Lot or upon any improvements thereon mtless approved in 
accordance with Article IX hereof, except that this prohibition shall not apply to those antennae 
specifically covered by 37 C.F.R. Pait 1, Subpait S, §1.4000 (or any successor provision) 
promulgated under the Telecommunications Act of 1996, as amended from time to time. The 
Association shall be empowered to adopt rnles governing the types of antemiae that are pe1missible 
hereundet and establishing reasonable, non-discriminatory restrictions relating to safety, location 
and maintenance of antennae. 

To the extent that the reception of an acceptable signal would not be impaired, an 
antenna permissible pursuant to mles adopted by the Association may be installed only if it: (i) is 
located in the rear or side yard of the Lot; (ii) is not visible from any street (whether by location 
or screening); (iii) is integrated with the Dwelling and smrnunding landscape; and (iv) is approved 
pursuant to Atiicle IX of this Declaration. 

Section 10. Swimming Pools. No above~ground swimming pools are pem1itted in the 
Commtmity, except that small, inflatable wading pools shall be permitted in the back yard of a 
Dwelling. 

Section 11. Mailboxes. Pursuant to the requirements of the U.S. Postal Service 
("USPS"), Declarant will constrnct within the Community one or more centralized mail box 
structures, and the USPS will deliver mail only to such centralized mail boxes. No mailbox shall 
be placed or maintained on any Lot. 

Section 12. Maintenance of Lot and Improvements: Construction. As more fully 
provided in this Declaration, each Owner shall keep his Lot, including, but not limited to, plantings, 
landscaping and lawns, in a neat and attractive condition and shall keep the improvements thereon 
in a suitable state of repair. If an Owner fails to comply with this provision, the Declmant or the 
Association may remedy such non-compliance and the Owner of such Lot shall be responsible for 
all costs of bringing the Lot into compliance with this provision. Any such costs shall be deemed 
a special assessment against the Lot. 

In the event that any residence or structure on any Lot is destroyed or partially 
destroyed by fire, Act of God, or as a result of any other act or thing, the Owner of such Lot shall 
repair the damage and reconstruct the improvement within nine (9) months after such damage or 
destrnction; provided, however, that if the structme dan1aged is not pati of or attached to the 
residence constructed on such Lot, the Owner may, at his option, either completely remove the 
damaged structure and landscape the area on which the structure stood or repair or reconstmct the 
structure. 

All constrnction, landscaping or other work which has been co1mnenced on any Lot 
shall be continued with reasonable diligence to completion and no paiiially completed house or 
other improvement shall be permitted to exist on any Lot, except during such reasonable time 
period as is necessary for completion. The Owner of each Lot shall at all times keep public streets 
free abutting his Lot from any dirt, mud, garbage, trash or other debris resulting from construction 
on his Lot. 
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Section 13. Garbage; Unsightly Storage. All trash and rnbbish shall be kept in garbage 
cans stored behind the principal building in such a manner as not to be visible from the street upon 
which the principal building fronts. No trash, rubbish, stored materials, wrecked or inoperable 
vehicles, or similar unsightly items shall be allowed to remain on any Lot; provided, however, that 
the foregoing shall not be construed to prohibit temporary deposits of trash, rubbish, and other 
debris for collection by governmental or other similar garbage and trash removal units. fu the 
event of curbside trash and/or garbage pickup, trash and/or garbage cans may be moved to the 
street on the night before the scheduled pickup, but all garbage cans must be returned to an 
approved enclosure the night of the scheduled pickup. Trash containers used by the Declarant or, 
with the approval of the Declarant, by a Builder, during construction are exempt from this 
prov1s10n. 

Notwithstanding the foregoing, no vehicle of any type or size which transports 
inflammatory or explosive cargo or which stores or transports materials or substances defined as 
hazardous or toxic by any applicable legal requirements shall be kept or stored or allowed to remain 
in or on the Prope1ties at any time, except as may be required to effectuate transp01tation or 
removal of such prohibited materials and substances through or from the Properties, or, with 
respect to explosive materials, as may be reasonably required in coru1ection with the construction 
or installation of streets and utilities in the Properties, or as may be allowed by Declarant, dming 
the Declarant Control Period, and thereafter, the Board, when reasonably required for the 
construction of other improvements within the Community. 

Section 14. Restrictions on Rental of Dwellings. It is the intent of the Declarant that all 
Dwellings within the Community are intended for use and occupancy by the Owner of the 
Dwelling. Accordingly, and notwithstanding anything to the contrary herein, the term "residential" 
as used in Section 1 of this Aiiicle specifically excludes the leasing of Dwellings in any one or 
more of the following instances: 

(a) by an Owner who has not regularly occupied the Dwelling as the Owner's 
primary residence and has no future intent to do so; or 

(b) by an Owner who has not regularly occupied the Dwelling as the Owner's 
primary residence and who enters into a lease with a tenant that gives the tenant the option to 
purchase the Dwelling during, or at the end o±: the term of the lease; or 

( c) by an Owner where the primary purpose of the ownership of the Dwelling 
is for commercial purposes in that the Dwelling is intended primarily for lease to tenants and not 
for occupancy by the Owner as the Owner's primary residence. 

( d) Additional Exemptions: 

(i) Hardship Exemption. In order to avoid undue hardship to an Owner, 
the Board shali allow leasing of a Dwelling not otherwise exempt under this Section 14( d) for such 
period of time as the Board reasonably determines necessary to prevent such undue hardship, in a 
situation in which: 

A. The Owner of the Dwelli11g must relocate his/her primary 
place of residence more than 30 miles from the Community and has been unable, within 
three months from the date that the Dwelling was placed on the market, to sell the Dwelling 
for a price not greater than the current appraised mai1rnt value, after having made 
reasonable effo1is to do so; or 
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B. The Owner of the Dwelling dies and the Dwelling is being 
administered by his/her estate; or 

C. The Owner of the Dwelling loses his/her job and has been 
unable, within three months from the date that the Dwelling was placed on the market, to 
sell the Dwelling for a price not greater than the current appraised market value, after 
having made reasonable efforts to do so. 

In addition to the foregoing, the Board may (but shall not be obligated to) allow leasing of 
a Dwelling not otherwise exempt under this Section 14(d) if the Board, in its sole discretion and 
on a case-by-case basis, deems it appropriate to avoid undue hardship to the Owner of such 
Dwelling. 

(ii) Exemptions for Models. Notwithstanding the foregoing restrictions 
on leasing of Dwellings, any model home may be leased to or by Declamnt or a Class C Member, 
provided that such model home is not used as a residence. 

(iii) Exemption for Institutional Mortgagees. A Mortgagee who acquires 
title to a Lot by foreclosure of its first pdority deed oftrnst on the Lot or by a deed in lieu of such 
a foreclosure may lease the Dwelling so long as it is owned by such Mortgagee; however, this 
subsection ( d)(iii) shall not pennit leasing by any Owner, other than such Mortgagee, who 
purchases the Lot at a foreclosure sale or acquires title to the Lot from the Mortgagee subsequent 
to the foreclosure of a deed oftrnst or granting of a deed in lieu of foreclosure. 

( e) Procedures. Prior to entering into any lease, the Owner of the Dwelling 
to be leased shall deliver to the Association written notice of intent to lease, together with a copy 
of the proposed lease, the name of the lessee and all other people occupying the Dwelling, and 
such additional information as the Board may requiTe. Within fifteen (15) business days after 
receipt of the Owner's notice of intent to lease and all infonnation requested by the Board to be 
provided in connection therewith, the Board shall notify the Owner in writing of the Board's 
approval (together with any conditions imposed by the Board upon such approval including, 
without limitation, any changes in the duration of the lease as determined by the Board) or 
disapproval of the lease. The Board may not reject if it or its designee determines that the Dwelling 
is not eligible to be leased m1der this Section 14 or the proposed lease is not in an acceptable form. 
Nothing herein shall be construed as giving the Association the right to approve or disapprove a 
proposed lessee. If the Board does not approve or reject the proposed lease by written notice to the 
Owner within such 15-day period, the lease shall be deemed acceptable. 

The notice of any lease shall also be accompanied by a fee ("Administrative Lease 
Fee") in such reasonable amount as the Board may establish from time to time, to help fund 
anticipated costs of processing lease applications, updating resident records, issuing identification 
cards to the occupants of leased Dwellings, and other administrative burdens associated with 
leasing. The Board may also require payment of a deposit for each identification card, key or other 
form of pass issued to the occupants of the leased Dwelling to pennit access to common areas, 
which deposit shall be refunded if the item is returned in usable condition upon termination of the 
lease. 

Upon the Board's approval of such application (whether actual or deemed), the 
Owner may lease the Dwelling for the time period set forth in the Board's notice or, if the Board 
fails to respond within the 15-day period, as set forth in the lease submitted by the Owner to the 
Board for approval. Upon expiration of such authorized period, any lease of the Dwelling shall 
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tenninate unless the Owner has applied for and been granted an extension of the hardship 
exception, which may be gmnted or withheld in the Board's sole discretion. 

(f) Rules Governing Leases; Lease Provisions. To the extent that leasing of a 
Dwelling is pennitted under this Section 14, the lease shall be subject to the following: 

(i) All leases shall be in writing and shall be in a form specified or 
approved in advance by the Board. All leases shall have a te1m for the period of the exemption, 
which tetms shall be reasonably dete1mined by the Board for hardships. 

(ii) · Dwellings may be leased only in their entirety; no fraction, portion, 
or rooms constituting less than the entire Dwelling may be leased. 

(iii) There shall be no subleasing of Dwellings or assigmnent of leases 
without prior written appmval of the Board. 

(iv) No signs advertising the Dwelling for rent or lease or otherwise 
indicating that the Dwelling is available for rent or lease shall be permitted within the Community 
or on public rights-of-way adjacent to the Community. 

(v) The Owner of a leased Dwelling shall provide to the lessee copies 
of this Declaration and all Goveming Documents prior to the lessee entering into any agreement 
to lease a Dwelling. 

(vi) In the event the Association proceeds to evict a lessee pursuant to 
the provisions of subsection (g) below, any costs, including attorneys' fees and court costs, 
associated with the eviction shall be an assessment against the Lot, secured by the Association's 
lien under Article V of this Declaration. 

(vii) The Owner of a leased Dwelling shall be responsible for any 
violations of the Governing Documents by the lessee or other occupants and their guests and 
invitees, notwithstanding that the lessee and occupants are fully liable and may be sanctioned for 
their violations. In the event that the Association imposes a fine for violation of the Governing 
Documents by the lessee OT occupants and their guests and invitees, the Association shall give 
notice to the Owner and the lessee and the Owner shall be responsible for payment if the lessee 
fails to pay the fine. Unpaid fines shall constitute a lien against the Lot as permitted by the Act and 
Section 15 of Aiticle V of this Declaration. 

(viii) When an Owner who is leasing his/her Dwelling is more than 30 
days delinquent in paying any assessment or other charge due to the Association, then the 
delinquent Owner shall be deemed to have assigned to the Association the right, at the 
Association's option, to collect any rents due from the lessee during the period of such 
delinquency, and, upon the Bom·d's written request to the lessee, the lessee shall pay to the 
Association all rents otherwise payable tmder the lease up to the ammmt of such delinquency. The 
lessee need not make such payments to the Association in excess of, or prior to the due dates for, 
periodic rental payments unpaid at the time of the Board's request. Notwithstm1ding anything to 
the contrary in the lease, all such payments made by the lessee shall reduce, by the same amount, 
the lessee's obligation to make monthly rental payments to the lessor. The Association may, but 
shall have no duty to, exercise its rights under this subpm·agraph (viii) or take legal action to collect 
rents from any lessee pursuant to this subparagraph, and nothing in this subpm·agraph shall be 
construed to release the Owner from any obligation, including the obligation for assessments, for 
which he/she is otherwise responsible. 
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(ix) The leasing of multiple Dwellings by a single Owner, or the leasing 
of multiple Dwellings by two or more Owners related by blood, adoption, or manfage, or by 
Owners with a common ownership interest, or by a gmup of Owners under the control or direction 
of a single Owner, shall be prohibited, except that this prohibition shall not apply to restrict: 

A. Leasing of Dwellings to Declarant or a Class C Member for 
use as model homes or sales offices, or to the continued leasing of such Dwellings by the 
same Owner after expiration of any such lease if Declarant does not offer to renew or 
extend the lease on substantially similar terms; or 

B. The leasing of Dwellings by Mortgagee following 
foreclosure on any Lots. 

(x) An Owner leasing a Dwelling pmsuant to this Section 14 shall 
include the following provisions in any lease of his Dwelling; however, every lease of a Dwelling 
shall be deemed to contain the following provisions, whether or not expressly stated therein: 

A. Contingency for Board Verification. The lessee 
acknowledges that, notwithstanding the effective date or lease tem1 set forth in this lease, 
the lease shall not take effect unless and until submitted to the and approved by the Board 
of Directors of the Jordan Pointe Association, Inc. for verification of the lessor's eligibility 
to lease the Dwelling and that the lease is in an acceptable form. 

B. Compliance with Governing Documents. The lessee 
acknowledges receipt of a copy of the Declaration of Covenants, Conditions, Restrictions, 
Easements, Charges and Liens for Jordan Pointe and the other governing documents 
referenced therein ("Goveming Documents") and agrees to comply with the Governing 
Documents and to control the conduct of all occupants and guests of the leased Dwelling 
in order to ensure their compliance. Any violation of the Governing Documents by the 
lessee, any personl'esiding in the Dwelling, or any guest of the lessee or othel' membel's of 
the lessee's household shall constitute a default under the te1ms of the lease and shall 
authorize the Owner to terminate the lease without liability and to evict the lessee in 
accol'dance with North Carolina law. The Owner hereby delegates and assigns to the Jordan 
Pointe Association, Inc., acting through its Board of Directors, the power and authority, as 
attomey-in-fact on behalf and for the benefit of the Owner, to enforce this provision against 
the lessee including the power and authority to evict the lessee in accordance with the tem1s 
hereof. 

Section 15. Waiver of Violations. Declarant, or the persons or films to whom the 
architectural review and approval authority has been delegated pursuant to Article IX of this 
Declaration, may, but shall not be obligated to, waive any violation of the designated and approved 
building setback lines on any Lot, provided that, no waiver may be granted for a violation in excess 
of 25% of the applicable requirements. No such waiver shall be effective unless the Lot and all 
structures thereon are in full compliance with the applicable provisions of the Code or a variance 
has been obtained for such violation. Waivel's shall be effective upon recording of same in the 
Registry. 

- 32 -



Section 16. Street Lighting. Declarant reserves the right to subject the Community to a 
contract with Duke Energy or other public utility or entity providing for installation and operation 
of street lighting, which requires a continuing monthly payment to Duke Energy by each residential 
customer or by the Association. 

Section 17. Impervious Surface. Lots in the Community may be subject to restrictions 
on the ammmt of total square footage of the Lot that may be covered by impervious smfaces, as 
established by the Town and more specifically shown on the plats of the Community recorded in 
the Registry. Such impervious requirement may limit an Owner from constructing new or 
expanding existing Dwellings, porches, patios and decks, parking pads and garages, and/or 
outbuildings. 

Section 18. Wetlands. Portions of the Properties may have been dete1mined to meet the 
requirements for designation as a regulatory wetland or riparian area. Notwithstanding anything 
to the contrary that may appear herein or in any amendment hereto, Annexation Declaration or 
Neighborhood Declaration, any subsequent fill or alteration of any p01iion of the Properties that 
has been dete1mined to be a regulatory wetland or tipal'ian area under applicable Jaws of the United 
States or the State of N01ih Carolina shall conform to the requirements of applicable wetland or 
riparian area mles adopted by the United States of the State of North Carolina and in force at the 
time of the proposed alteration. The intent of this paragraph is to prevent additional wetland or 
riparian area fill or degradation as defined by the U.S. Almy Corps of Engineers or other applicable 
governmental authority. 

ARTICLE XI 
GENERAL PROVISIONS 

Section 1. Enforcement. The Association and each Owner (including the Declarant) 
shall have the right to enforce, by proceeding at law or in equity, all restrictions, conditions, 
covenants, rules, regulations, reservations, liens and charges now or hereafter imposed by the 
provisions of this Declaration, the Act, the Bylaws or rules and regulations adopted by the 
Association. Failure by the Association or an Owner to enforce any covenant or restriction herein 
contained shall in no event be deemed a waiver of the right to do so thereafter. 

The Association shall not be obligated to take action to enforce any covenant, restriction 
or rule which the Board reasonably determines is, or is likely to be construed as, inconsistent with 
applicable law, or in any case in which the Board reasonably dete11nines that the Association's 
position is not strong enough to justify taking enforcement actions, or any case in which the Board 
reasonably determines that the cost of enforcement outweighs the benefit to be gained by 
enforcement. Any such dete1mination shall not be constrned as a waiver of the right to enforce 
such provisions under other circumstances or to estop the Association from enforcing any other 
covenant, restriction or rule. 

Section 2. Tenn; Amendment. The covenants and restrictions of this Declaration 
shall run and bind the land, for a term of twenty-five (25) years from the date this Declaration is 
recorded, after which time they shall be automatically extended for successive periods of ten (10) 
years unless terminated or amended by a vote of eighty percent (80%) of the Members. 
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This Declaration may be amended only in strict compliance with this Section and 
the Act, including, without limitation, §47F-2-117 of the thereof, except that no Amendment 
altering or impairing Special Declarant Rights may be made without the written consent of the 
Declarant. This Declaration may also be amended by an :i:nstmment signed by the Owners of not 
less than seventy-five percent (75%) of the Lots and, during the Declarant Control Period by the 
Declarant; provided, however, that in no event may Declarant' s rights hereunder may be amended 
or altered without Declarant's prior written consent. For the pmpose of this section, additions to 
existing property as provided in Section 2 of Aiiicle II hereof shall not constitute an "amendment". 

Notwithstanding the foregoing, Declarant, without the consent or joinder of the 
Owners or other Person, may aniend this Declaration during the Declarant Control Period, 
provided such amendment is not expressly prohibited by the Act, and further provided that such 
amendment does not adversely affect the title to any Lot nor materially alter or change any Ownel"' s 
right to the use and enjoyment of his Lot or the Common Property. 

An amendment to this Declaration is valid from the later of the time of recording 
in the Registry or such later date specified in such amendment. 

Section 3. Subdivision of Lots. No Lot within the Community may be subdivided by 
sale or otherwise so as to increase the total number of Lots in the Community, except with the 
consent of the Declarant during the Declarant Control Period, and thereafter of the Association, 
and, ifrequired, by the Town. 

Section 4. Rules and Regulations. The Board of Directors shall have the authority to 
adopt additional rules and regulations governing the use of the Common Prope1iy and Lots and 
shall furnish a written copy of said rules and regulations to the Owner( s) of each Lot at least fifteen 
(15) days before such rules and regulations become effective. 

In addition to any other rights and remedies that the Association may have under 
this Declaration, the Association may impose sanctions for violations of this Declaration, the 
Bylaws of the Association, the rules and regulations adopted by the Association, or other 
restrictions applicable to the Prope1iies., in accordance with procedures set fo1ih in the Bylaws, 
which sanctions may include, but are not limited to, reasonable monetary fines, which fines shall 
be deemed a special assessment and a lien upon the Lot of the violator, and suspension of the right 
to vote and the right to use any recreational facilities within the Common Property; provided, 
however, that the right of access and suppo11:, the right to drain sto1mwater and the right to use 
Stom1water Control Measures, private streets, private utility services provided to the Lot through 
easements in Common Area, and any assigned parking areas shall not be suspended for violation 
of the Association's rules and regulations. 

In addition, pursuant to procedures provided in the Bylaws, the Association may 
exercise self-help to cure violations (specifically including, but not limited to, the towing of Owner 
and tenant vehicles that ru·e in violation of parking rules) and may suspend the right of an Owner 
to use any Common Prope1iy if the Owner is more than thirty (30) days delinquent in paying any 
assessment or other charge due to the Association, provided, however, that the right of access and 
support, the right to drain stonnwater and the right to use St01mwater Control Measures, private 
streets, private utility services pmvided to the Lot thmugh easements in Common Area, and any 
assigned parking areas shall not be suspended for violation of the Association's rules and 
regulations. 
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The Association shall have the right and easement to go upon any Lot for the 
pmposes of exercising its rights hereunder, including, but not limited to, enforcement of the 
Architectural Guidelines applicable to the Pmpe1ties. Any entry onto any Lot for purposes of 
exercising this power of self-help shall not be deemed as trespass. All remedies set forth in this 
Declaration and the Bylaws shall be cumulative of any remedies available at law or in equity. In 
any action to enforce its rights and remedies, the party prevailing in such action shall be entitled 
to recover all costs, including, without limitation, attomeys' fees and comt costs, reasonably 
inctmed in such action. 

Section 5. Condemnation/Casualty. If all or any patt of the Common Area and 
improvements thereon is taken by power of eminent domain or is damaged or destroyed by fire or 
other casualty, the proceeds of the condemnation award or any insurance policies covering such 
improvements shall be payable to the Association. The Board of Directors shall propose to the 
Members, at an annual or special meeting held within sixty (60) days after the date of the 
condemnation or casualty, whether or not to reconstmct the improvements. The insurance 
proceeds shall be used to reconstruct the improvements except as provided in §47F-3-113(g) of 
the Act, in which event the proceeds shall be retained by the Association for operation expenses 
or reserves, as determined by the Board or the Members. Nothing in this Section shall prevent the 
Board from proposing and the Members from approving the use of such proceeds fat construction 
of different improvements, e.g., playground on Common Property in lieu of a destroyed club 
house. 

Section 6. Association Contracts and Leases during Declarant Control Period. All 
Association contracts and leases made during the Declarant Control Period which extend beyond 
the Declarant Control Period must: (i) be for a tenn of two years or less; (ii) be terminable without 
penalty by the Association upon no more than ninety (90) days written notice; and (iii) be 
commercially reasonable. 

Section 7. Evidence of Member Approval. In the event that any action requires 
evidence of consent of the Members or a specified percentage of the Members, such approval shall 
be conclusively presumed if supported by a Ce1tification signed by the President or Secl'etary of 
the Association in substantially the following form: 

CERTIFICATE OF THE JORDAN POINTE HOMEOWNERS 
ASSOCIATION, INC. 

This is to certify that, upon proper notice given a [the] Special [Annual] Meeting of the 
Members of the Jordan Pointe Association, Inc., was held on [Date and Year] at [Time]. The 
purpose [One of the purposes] of the meeting, as set forth in the Notice of Meeting, was to: [State 
action for which Member approval is required.] 

At such meeting, at which a quorum was present, in person or by proxy, a total of_ 
votes were cast. votes were cast in favor of such action, and __ votes were cast against 
such action. Accordingly, the motion to approve [ describe the action approved] was approved by 
at least __ % of the Members as required by this Declaration and Bylaws of the Association. 

[President/Secretary] 
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Section 8. Number and Gender. Whenever the context requires, the singular shall 
include the plural, and vice versa, and one gender shall include all. 

Section 9. Captions. Captions are for the purpose of reference only and shall not be 
deemed to be in any manner interpretive of any provision of this Declaration. 

Section 10. Severability. If any provision of this Declaration is held by a court of 
competent jurisdiction to be invalid or void, such provision shall be deemed severable from the 
remaining provisions of this Declaration and shall not be deemed to nullify or affect any other 
provision hereof. If any such provision is deemed invalid due to its scope or breadth, such 
provision shall be deemed valid to the extent of the scope or breadth pennitted by law. 

If any item, term or provision contained in this Declaration is in conflict with any 
applicable federal, state or local law, this Declaration shall be affected only as to its application to 
such item, te1m or provision, and shall in all other respects remain in fhll force and effect. 

Section 11. Conflicts. 

(a) The Properties are be subject to the provisions of the Act, and the provisions 
of the Act control over any inconsistent provisions of this Declaration, any Annexation 
Declaration, any Neighborhood Declaration, any other Governing Documents, and the Code. 

(b) The provisions of the Code control over any inconsistent provisions of this 
Declaration, any Annexation Declaration, any Neighborhood Declaration and any other Governing 
Docmnents. As applicable provisions of the Code are amended, modified, revised, deleted, or 
moved to different sections, this Declaration and all other Governing Documents are deemed to be 
revised so as to confo1m to the provisions of the Code as they exist from time to time and are 
applicable to the Prope1iies or any part thereof. Notwithstanding the foregoing, any provision of 
this Declaration, any Annexation Declaration or any Neighborhood Declaration that is more 
restrictive than an applicable provision of the Code (for example, a building setback distance 
required by this Declaration, an Annexation Declaration or Neighborhood Declaration that is 
greater than that required by the Code) is not an inconsistent provision of this Declaration unless 
the Code specifically provides otherwise, and is not deemed revised to confonn to the Code. 

( c) In the event of a conflict between this Declaration and the Articles of 
Incorporation of the Association, the Articles of Incorporation shall control. In the event of a 
conflict between this Declaration and the Bylaws, this Declaration shall control. 

(d) Specific provisions shall control general prnvisions. Notwithstanding the 
foregoing, a construction consistent with the Act, the North Carolina Nonprofit Corporation Act 
(Chapter 55A of the N01ih Carolina General Statutes), or the Code shall in all cases control any 
construction inconsistent therewith. 

Section 12. Rule against Pei]etuities. As provided in §47F-2-103(b) of the Act, the 
rule against perpetuities may not be applied to defeat any provision of this Declaration, Bylaws, 
or rules and regulations adopted pursuant to thereto and §47-F-2-102(1) of the Act. 

Section 13. Declarant. Nothing contained in this Declaration shall be construed to 
pe1mit interference with the development of the Pmperties by Declarant and construction of homes 
thereon so long as such development and construction follow the general plan of development 
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previously approved by the Town. The restrictions contained herein shall not be deemed to apply 
to any sales office, signs, landscaping construction trailer, model home, or other temporary or 
permanent improvement installed by or with the approval of Declarant. 

Section 14. Non-Discrimination. Neither the Association, the Board, any committee of 
the Board, any officer of the Association, nor any member of the Board or committee, in exercising 
its/his/her rights and obligations under this Declaration or the Articles of Incorporation or Bylaws 
or Articles of Incorporation, shall discriminate against any person on the basis of the race, color, 
religion, national origin or handicap of such person. 

Section 15. Security Measures. Neither the Association nor the Board shall have any 
responsibility for establishing or maintaining any security measures within the Property, such 
measures being the sole responsibility of each Owner, as to his Lot and property, and to the 
appmpriate public officials including, without limitation, the Apex Police Department. 

Section 16. Hazardous Substances. .Declarant hereby informs all Owners and other 
Persons who may from time to time deal with or come in contact with the Pmperties, that as 
stormwater drains from the Properties or other prope1ties into any of the Stormwater Control 
Measures for the Properties, it is possible that substances or materials that may be classified or 
regulated as "hazardous substances" or "toxic substances" or other regulated substances or 
materials under Legal Requirements relating to the envimnment, may flow through and/or 
accumulate in such Sto1mwater Control Measures. Accordingly, each Owner and other Person 
assumes the risk that such flowing through and/or accumulation may occur. In addition, each 
Owner further acknowledges that if it becomes necessary (as detennined by Legal Requirements 
or by the Board) for such substances to be removed from the Sto1mwater Control Measures or 
otherwise handled in accordance with Legal Requirements, and for such Stmmwater Cont:eol 
Measures to be cleaned-up following such removal or other handling, that the costs associated with 
such removal, handling and/or clean-up are Common Expenses, and that an additional stonnwater 
assessment may be required to pay for such removal and/or resultant clean-up of the Stonnwater 
Control Measures. 

Section 17. Properties are Subject to the Code. The Properties, this Declaration and the 
other Goveming Docmnents are subject to the ordinances, regulations, and mles of the Town, and 
shall be consttued in accordance with all of the applicable provisions of the Code, whether or not 
such Code provisions are specifically referenced in this Declaration. There may be ce1tain 
provisions of the Code that apply to all of the Properties and certain provisions of the Code that 
apply only to certain po1tions of the Properties (for example, provisions of the Code relating to 
private streets apply only to those portions of the Properties that contain private streets). It shall 
be the responsibility of the Association and each Owner of each portion of the Properties to comply 
with all provisions of the Code applicable to such portion of the Propetiies, whether or not any 
approval, disapproval, waiver or variance of the terms of this Declaration with respect to such 
pmtion of the Prnpe1iies has been given by the Declarant or its authorized agent, the Board, any 
committee of the Board, or any other Person who has the authority to give such approval, 
disapproval, waiver or variance. 
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Section 18. Dissolution or Insolvency of the Association. The Association shall be 
dissolved upon the te1mination of this Declaration, or upon the written assent given in writing and 
signed by Members entitled to at least eighty percent (80%) of the votes of the Association, or 
upon such more restrictive or additional conditions and in such manner as otherwise provided by 
the laws of the State of North Carolina. Upon dissolution or insolvency of the Association or upon 
loss of ownership of the Common Area ( once such ownership has been acquired) by the 
Association for any reason whatsoever (except for exchange or dedication or conveyance of any 
part or all of the Common Area as allowed by this Declaration or by reason of merger and/or 
consolidation with any other association as allowed by this Declaration), any portion of the 
Common Area not under the jurisdiction and being maintained by the Association, shall be offered 
to the Town of Apex, North Carolina, or to some other appropriate govemmental entity or public 
agency ( as determined by the Board) to be dedicated for public use for purposes similar to those 
to which the Cmmnon Area and such assets were required to be devoted by the Association. If the 
Town of Apex or such other appropriate governmental entity ot public agency accepts the offer of 
dedication, such portion of the Common Area and assets shall be conveyed by the Association to 
the Town ot to such other apptopriate governmental entity or public agency, subject to the superior 
right of the Owner of each Lot to an easement (if necessary) for reasonable ingtess and egress to 
and from such Owner's Lot and the public or private street(s) on which such Lot is located, and 
subject to all other applicable rights of way and easements and subject to ad valorem property 
taxes subsequent to the date of such conveyance. 

In the event that the Town or such other appropriate govemmental entity or public agency 
refuses the off er of dedication and conveyance, the Association may transfer and convey such 
Common Area and assets to any nonprofit corporation, association, trust or other entity which is 
or shall be devoted to purposes and uses that would most nearly confonn to the pmposes and uses 
to which the Common Al'ea was required to be devoted by this Declaration, such conveyance to 
be made subject to the rights of Owners and other matters set forth in the immediately preceding 
paragraph. 

Section 19. Recreational Amenities. Declarant cunently intends to construct within the 
Properties certain recteational amenities which may include, among other things, a junior Olympic 
size switmning pool, cabana and appropriate parking and landscaping associated therewith, a tot 
lot, an athletic field, and a system of trails and walkways,. Such amenities will be canst.meted on 
Common Area and deeded to the Association. Declarant may also construct additional amenities 
within one or more specific Neighbors, which additional amenities may designated for the 
exclusive use of that Neighborhood. Declarant, in its discretion and without the consent of any 
Person other than any applicable Govermnental Entity, may construct additional amenities within 
any one or more specific Neighborhoods, which amenities may, in Declarant's discretion, be 
designated for the exclusive use of Owners within that Neighborhood, regardless of whether such 
amenities are conveyed by to the Declarant or to a sub-association f mmed by the Declarant for 
such Neighborhood. If such additional amenities me designated fot the exclusive use of Owners 
within a Neighborhood, but are conveyed to the Association, the costs of maintenance and 
operation of such amenities shall be collected by Neighborhood Assessments. 
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IN WITNESS WHEREOF, Declarant has caused this Declaration to be executed by its 
name its Authorized Signatory, as of the date set forth in the notary acknowledgment below. 

DECLARANT: 

WS - JP AJ LLC, 
a Delaware limited liap.ility company 

By·. '>.-. ,r(J-2: L"' ... :i .... , ' 

John P.J\t[yers, Auth&ized Signatory 
See Book 15691, Page 1657, Wake County Registry 

STATE OF NORTH CAROLINA-- COUNTY OF WAKE: 

I certify that the following person appeated before me this day and acknowledged to me that he 
signed the foregoing document for the purposes stated therein and in the capacity indicated: John 
P. Myers. 

Date: October ··-1 , 2015 
-'----

(Notary Stamp or Seal) 

Diane Wallace 
NOTARY PUBLIC 

Wake County 
North Carolina 

My commission expires on 05-03-2020 

Notary Public 
My commission expires: O:S-- () ?'.':> - z. O Z.(J 
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EXHIBIT A 

Lying and being in the Town of Apex, Buckhorn Township, Wake County, North Carolina, and 
being more particulady described as follows: 

Beginning at an existing iron pipe on the southern right of way of Old US Hwy 1 (SR 1011), said 
pipe being North 60°38'46" West 5,023.46 feet from NCGS Survey Monument "CHILL", said 
monument having NC grid coordinates (NAD 83 - 2001) of N=698,511.61, E=2,020,618.01, 
thence from said Beginning point with said tight of way South 78°28103 11 West 171.38 feet to an 
existing iron pipe, thence leaving said right of way N01th 00°2913 5" East 61.49 feet to an existing 
iron pipe on the northemright of way of Old US Hwy 1 (SR 1011), thence with said right of way 
South 78°32141 11 West 296.34 feet to an existing iron pipe, thence North 00°25124" East 406.99 
feet to an existing iron pipe, thence No1th 00°27101 11 East 486.98 feet to an existing iron pipe, 
thence North 66°4714411 West 390.52 feet to an existing iron pipe, thence South 86°4015211 West 
296.79 feet to an existing iron pipe, thence North 75°18114 11 West 399.39 feet to an existing iron 
pipe, thence N01th 87°3411911 West 349.89 feet to an existing iron pipe, thence South 33°46142" 
West 868.14 feet to a PK nail on the centerline of Horton Road (SR 1140) (60' Public R/W), thence 
with said right of way North 61 °46143 11 West 30.65 feet to a point, thence No1th 61 °48'55" West 
50.05 feet to a point, thence North 62°11 126" West 50.06 feet to a point, thence North 62°31 117" 
West 49.97 feet to a point, thence North 62°41 103 11 West 50.02 feet to a point, thence North 
64°21 122" West 49.98 feet to a point, thence Notth 66°52127" West 49.96 feet to a point, thence 
No1th 68°47'06 11 West 49.93 feet to a point, thence No1th 70°54153 11 West 49.99 feet to a point, 
thence North 72°10109 11 West 49.93 feet to a point, thence North 73°1014611 West 50.01 feet to a 
point, thence N01th 73°49157" West 49.76 feet to a point, thence No1th 74°2811611 West 49.97 feet 
to a point, thence North 74°18129" West 49.92 feet to a point, thence North 73°47'25 11 West 50.02 
feet to a point, thence N01th 72°53151 11 West 49.37 feet to a point, thence North 70°54131 11 West 
49.93 feet to a point, thence North 68°22118" West 49.95 feet to a point, thence N01th 66°28 112" 
West 49.96 feet to a point, thence North 64°3415711 West 50.01 feet to a point, thence North 
63°35 11011 West 50.03 feet to a point, thence N01th 62°4915911 West 50.01 feet to a point, thence 
North 61 °54105 11 West 49.98 feet to a point, thence N01th 59°34121 11 West 50.01 feet to a point, 
thence North 56°03'1911 West 49.98 feet to a point, thence N01th 52°37'23 11 West 50.05 feet to a 
point, thence North 47°08'08" West 49.89 feet to a point, thence North 42°54123" West 49.95 feet 
to a point, thence North 35°3613911 West 49.88 feet to a point, thence Nmth 29°13103" West 49.98 
feet to a point, thence N01th 22°30101 11 West 50.00 feet to a point, thence North 15°31'15" West 
49.98 feet to a point, thence North 09°08144 11 West 49.99 feet to a point, thence North 04°15 127 11 

West 49.93 feet to a point, thence North 01 °23 13611 West 50.04 feet to a point, thence No1th 
01 °22152" West 50.00 feet to a point, thence North 03°12109 11 West 50.02 feet to a point, thence 
No1ih 06°31 111" West 49.95 feet to a point, thence North 10°05'34" West 50.05 feet to a point, 
thence N01th 12°3811911 West 49.98 feet to a point, thence North 13°36151 11 West 50.00 feet to a 
point, thence North 13°41 155" West 50.07 feet to a point, thence N01th 13°55'12" West 49.97 feet 
to a point, thence North 13°36124" West 50.04 feet to a point, thence North 13°3510911 West 49.97 
feet to a point, thence North 13°58101 11 West 50.05 feet to a point, thence N01th 14°54141" West 
49.95 feet to a point, thence North 22°54'39 11 West 49.88 feet to a point, thence North 38°3911211 

West 45.46 feet to an existing PK nail, thence leaving said centerline N01ih 30°17'58" East 81.70 
feet to an existing iron pipe, thence N01th 02°44117" East 205.03 feet to an existing iron pipe, 
thence North 00°59100" West 219.35 feet to an existing iron pipe, thence South 82°47138 11 West 
831.60 feet to an existing iron pipe on the ea stem right of way of railroad (Variable Width Railroad 
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R/W), thence with said right of way along a curve to the right having a radius of 2,232.01 feet, an 
arc length of239.12 feet, and a chord bearing and distance of North 59°53 141" East 239.01 feet to 
an existing iron pipe, thence North 63°48130 11 East 99.34 feet to an existing iron pipe, thence North 
64°13 130" East 612.80 feet to an existing iron pipe, thence North 63°53 130" East 100.52 feet to an 
existing iron pipe, thence along a curve to the left having a radius of 2,924.93 feet, an arc length 
of290.53 feet, and a chord bearing and distance of North 60°23 11 l" East 290.41 feet to an existing 
iron pipe, thence North 32°27'33" West 10.00 feet to an existing iron pipe, thence along a curve to 
the left having a radius of 2,914.93 feet, an arc length of 1,138.54 feet, and a chord bearing and 
distance ofNorth 46°21 104" East 1,131.32 feet to an existing concrete monument, thence leaving 
said right of way South 70°52122" East 237.65 feet to an existing iron pipe, thence North 52°50118" 
East 466.31 feet to an existing iron pipe, thence North 55°34118 11 East 547.93 feet to an existing 
iron pipe, thence Nolih 70°24128" East 290.66 feet to an existing iron pipe, thence N01th 09°45 149" 
West 538.46 feet an existing concrete monument, thence North 87°26109 11 West 444.67 feet to an 
existing concrete momunent, thence South 71 °31 12611 West 43.04 feet to an existing concrete 
monument on the eastern right of way of railroad (Variable Width Railroad R!W), thence with said 
right of way North 32°26124" East 37.40 feet to an existing iron pipe, thence N01th 32°31 124" East 
49.87 feet to an existing iron pipe, thence along a curve to the right having a radius of 5,669.65 
feet, an arc length of 494.97 feet, and a chord bearing and distance ofN01ih 35°11131 1

' East 494.81 
feet to an existing iron pipe, thence leaving said right of way South 88°59'36" East 479.11 feet to 
an existing iron pipe, thence South 01 °29'56" West 915.25 feet to a point on the centerline of creek, 
thence with said centerline North 09°26155" East 1.12 feet to a point, thence Nolih 16°58'55" East 
101.89 feet to a point, thence Notih26°21 '10" East 104.85 feet to a point, thence N01ih 61 °22113" 
East 80.08 feet to a point, thence Nmth 87°51'18" East 61.09 feet to a point, thence North 
28°58109" East 81.80 feet to a point, thence North 32°38'44" West 23.39 feet to a point, thence 
North 31 °12136" East 29.72 feet to a point, thence No1th 30°49'02" East 27.95 feet to a point, 
thence Nmih 42°12'5611 East 33.13 feet to a point, thence No1th 73°55 101" East 59.16 feet to a 
point, thence Nmth 49°5 l '37" East 45.21 feet to a point, thence South 80°14125" East 44.28 feet 
to a point, thence South 58°34116" East 43.89 feet to a point, thence N01th 74°24112" East 57.25 
feet to a point, thence South 51 °51 107" East 34.56 feet to a point, thence N01th 26°35'36" East 
26.01 feet to a point, thence North 55°38108" East 30.74 feet to a point, thence South 71 °19104" 
East 55.01 feet to a point, thence Nmth 77°24107" East 36.30 feet to a point, thence South 
65°03'01" East 66.84 feet to a point, thence South 74°48119" East 38.25 feet to a point, thence 
South 56°30'18" East 113.40 feet to a point, thence South 66°22'50" East 95.02 feet to a point, 
thence South 12°16116" East 36.80 feet to a point, thence South 30°01 102" East 29.38 feet to a 
point, thence South 65°52'25" East 37.34 feet to a point, thence North 53°23159" East 48.04 feet 
to a point, thence No1th 55°59133" East 35.08 feet to a point, thence North 74°36'14" East 34.71 
feet to a point, thence South 87°14'14" East 11.96 feet to a point, thence Nolih 44°02126" East 6.14 
feet to a point, thence leaving said centerline South 01 °35'43" West 26.22 feet to an existing iron 
pipe, thence South 01 °35143" West 1,099.39 feet to an existing iron pipe, thence North 88°23108" 
West 528.00 feet to an existing iron pipe, thence South 01 °35102" West 990.19 feet to an existing 
iron pipe, thence South 88°24' 11 '' East 824.57 feet to an existing iron pipe, thence South 00°29113" 
West 1013.72 feet to an existing iron pipe, thence South 01 °49'03" West 919.11 feet to an existing 
iron pipe, thence North 86°01 115" West 248.81 feet to an existing iron pipe, thence South 
03°03 130" West 662.53 feet to m1 existing iron pipe, thence North 78°32143" East 30.98 feet to an 
existing iron pipe, thence South 03°03 110 11 West 62.13 feet to the point and place of Beghming 
containing 295.381 acres more or less according to the map entitled "ALTA/ACSM Land Title 
Survey of Jordan Pointe" by Withers & Ravenel dated May 24, 2014. 
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LESS AND EXCEPT the following tracts: 

Tract 1 (Less & Except Tract): 

Beginning at a new iron pipe on the southem right of way of railroad (Variable Width Railroad 
R/W), said pipe being North 62°32'50" West 10,395.66 feet from NCGS Survey Monument 
"CHILL", said monument having NC grid coordinates (NAD 83 - 2001) of N=698,511.61, 
E=2,020,618.0l, thence leaving said right of way South 82°47'38 11 West 98.09 feet to an existing 
iron pipe, thence North 01 °52'07" East 241.75 feet to an existing iron pipe, thence North 42°21 152" 
East 444.11 feet to an existing iron pipe, thence North 55°57'47'1 East 758.78 feet to an existing 
concrete monument, thence North 74°03'34" East 446.29 feet to an existing concrete monument, 
thence North 60°13'41" East 846.22 feet to an existing concrete monument, thence South 
70°52122 11 East 159.39 feet to an existing concrete monument on the western right of way of 
railroad (Variable Width Railroad R/W), thence with said dght of way along a curve to the right 
having a radius of 2,814.93 feet, an arc length of 1,070.70 feet, and a chord bearing and distance 
of South 46°38'39 1

' West 1,064.26 feet to anew iron pipe, thence North 32°27133 11 West 10.00 feet 
to a new iron pipe, thence along a cutve to the right having a radius of 2,804.93 feet, an arc length 
of 277.93 feet, and a chord bearing and distance of South 60°22146 1

' West 277.82 feet to a new 
iron pipe, thence South 63°53'30" West 99.47 feet to anew iron pipe, thence South 64°13 130 11 West 
612.89 feet to a new iron pipe, thence South 63°48130" West 100.65 feet to a new iron pipe, thence 
along a curve to the left having a radius of 2,352.01 feet, an arc length of 477.58 feet> and a chord 
bearing and distance of South 57°10108 11 West 476.76 feet to the point and place of Beginning 
containing 20.181 acres more or less according to the map entitled "ALTA/ACSM Land Title 
Survey of Jordan Pointe" by Withers & Ravenel dated May 24, 2014. 

Tract 2 (Less & Except Tract): 
Any and all Public Rights of Way shown on any map of Jordan Pointe Subdivision or any map 
depicting the property that is the subject of this Declaration as hereinafter recorded. 
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