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Prime Minister Indira Gandhi, unlike the Government of today, played a pivotal role in upholding the interests of the 
poorer, oppressed classes by adhering to socialistic principles in an attempt to uplift them and ensure equality in the 
truest sense. For the very same purpose, several welfare legislations, especially those pertaining to the well-being of 
women were enforced for empowering Indian women. It was during her regime that one of the most important laws 
with regards to women rights jurisprudence was passed, namely the Medical Termination of Pregnancy Act, 1971 
– in an era where the western and developed nations were strictly against abortion rights, Indira Gandhi saw to it that 
women were assured complete autonomy over their body with regards to bringing a child to the new world. 

The enactment was truly way ahead of its time and was only amended once, in 2002 inter-alia for enforcing stricter 
punishments against those committing abortion in an illicit way. It must be, however, noted that in the era of 
Transformative Constitutionalism, where the Judiciary has repeatedly reminded the Government of confirming 
with International Obligations in matters of human rights so as to uphold the dignity of its citizens, latter has been 
selective in its approach. For instance, the Central Government, quite expeditiously, sought to draft a law for 
declaring Triple Talaq unconstitutional, a matter concerning the Muslim Personal Law, but has showed little 
interest in assuring women their reproductive rights in matters of abortion. 



To put it simply, where abortion in the first tri-semester has been deemed safe, it is unclear why women cannot be 
permitted to undertake abortion at their own will, within their households itself- the permission of  the Medical 
Practitioner for even undertaking a safe abortion defeats the right of women to undertake reproductive choices. 
This facet has been clearly ignored by Health Minister Dr. Harsh Vardhan and his team while introducing the 
amendment to aforesaid enactment in the Lok Sabha on 2 March 2020, namely Medial Termination of 
Pregnancy(Amendment) Bill, 2020. Although the fact that the Central Government has recognized the blurred 
gestational periods and increased the upper gestational limit for the medical termination of pregnancy from 20 
to 24 weeks, there  is a need to extend this boon to all women and not just to a select few so as to accommodate the 
aspects of late detection of pregnancy and administrative delay.



Where the permission to abort beyond the scope of gestational limits is not required in cases of foetal deformity, it appears 
that the Government has reiterated a conditional characteristic to exercise the right to abortion, largely permissible only 
when there exists a potential threat to the life of the mother of the foetus – approval of the Medical Board, expected to be 
instituted in every State with the aim  of ensuring better implementation of the Act, for undertaking this procedure makes a 
mockery of the freedom of women to exercise personal choices. 

For truly encouraging the best implementation of the reproductive rights of women in India, there is a dire need to assure 
complete autonomy to women to abort at their own will is desirable, irrespective of the permission of her husband or 
male-counterpart – the amendment fails to make any mention of this right, thereby restricting their basic freedom, as in this 
case, they are led to believe that certain choices of their body can be undertaken only after receiving consent from another 
person, which, is constitutionally impermissible. In case of minors however, the permission of the guardians s a requisite, 
however, in accordance with POCSO, 2012, matters involving pregnancy of minors need to be informed to the Police. For 
dealing with this conflict, the Ministry of Health and Family Welfare Guidelines and Protocols: Medico-Legal Care for 
Survivors/Victims of Sexual Violence stated:

Providing treatment and necessary medical investigations is the prime responsibility of the examining doctor” 
and that “admission, evidence collection or filing a police complaint is not mandatory for providing treatment



To put it simply, the doctors can inform the Police after the abortion is undertaken1 – this novel interpretation 

introduced during the regime of the Congress led-UPA Government has not been incorporated in the said 

Amendment. With regards to the technical aspects, there is a dire need to extend the facility of a single medical 

practitioner for dealing with applications for abortions above 24 weeks as well, so as to curb delays and 

ensuring a faster and a safer procedure. Where the stance of the Bill to safeguard the privacy of women 

undertaking abortions is appreciated, the lack of adequate healthcare system for ensuring safe abortions is 

responsible for nearly 13 such deaths every day! In a nutshell, the Law has failed to evolve with the changing 

needs of women and the development of women rights jurisprudence in the country and attempts to make a 

mockery out of the right of women to exercise their reproductive choices in the country.

CONCLUSION
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