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(The foll ow ng proceedi ngs commenced:)

THE COURT: We were in the mdst of --

M5. ZALMAN. We were in the mdst of --

THE COURT: -- the cross exam nation of -- is
it Ms. Leavitt?

MS. ZALMAN.  Yes.

MR. BRADFORD: Yes, sir.

THE COURT: Were is she?

M5. ZALMAN.  She is comng up right now, Your
Honor. They had to, | believe, do a detour. |If
you don't mnd, Your Honor, I'll make sure she
knows it's in the courtroom not chanbers.

Your Honor, as a prelimnary matter, | began
in direct questions on Ms. Leavitt on her Anended
Updat ed/ Affidavit and Ledger. Because | was in
Zoom | didn't fully introduce it as an exhibit.

THE COURT: Ckay.

M5. ZALMAN: | would like to do so at this
time as Plaintiff's Exhibit A

THE COURT: Any objection?

MR. BRADFORD: No objection, Your Honor.

THE COURT: It will be admtted.

(Plaintiff's Exhibit A was admtted into
evi dence.)

M5. ZALMAN.  Would you like a copy, Your
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Honor ?

THE COURT: Yes.

MS. ZALMAN. Ckay. M. Bradford, do you have
a copy?

MR BRADFORD: | do, thank you.

MS. ZALMAN. Ms. Leavitt, you actually have to
go on the stand.

THE COURT: Are we ready to proceed?

M5. ZALMAN.  Yes, Your Honor.

THE COURT: Ms. Leavitt, conme forward, please.
Pl ease swear her in.

THE CLERK: Pl ease raise your right hand. Do
you swear or affirmthe information you' re about to
provide will be the truth, the whole truth, and
nothing but the truth, so help you God?

MS. LEAVITT: | do.

THE COURT: Have a seat, nma'am please. You
may inquire,

DONI TA LEAVI TT
called as a witness on behalf of the Plaintiff, having
been first duly affirmed, testified as follows:
CROSS EXAM NATI ON
BY MR BRADFORD:
Q Good afternoon, Ms. Leavitt.
A Hi .
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Q "Il give you a second.

A Yes, | appreciate it. Ckay.

Q So, Ms. Leavitt, just for starters, you began
your testinony on Tuesday of this week, right?

A Yes.

Q And just to confirm you're able to testify
conpetentl|y today, based on your responses of Tuesday?

A Yes.

Q So you're of sound m nd?

A Yeah, |'mfine.

Q Ckay. And there are no substances or
medi cation that would inpair your testinmony from
Tuesday?

A No.

Q Ckay. And you do know that you're still under
oath, correct?

A Yes.

Q Ckay. So we can get started. So you
testified that you're the nmanager at Churchill's Pub,

LLC, correct?

A |''mthe manager of Churchill's Pub, LLC

Q And can you rem nd nme what your duties and
responsibilities are as the manager of Churchill's Pub,
LLC?

A Oversight of the --
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Q Oversi ght?

A Yeah.

Q Ckay. So what is your role with the business
of Churchill's Pub versus Churchill's Pub, LLC? O is
there any distinction?

A ' mthe manager of Churchill's Pub, LLC

Q Ckay. So you do not operate or have any role
in the pub itself, correct?

A | do not handle daily operations for the pub.

Q Ckay. And presently, are you the sole owner
of Churchill's Pub, LLC?

A No.

Q Wio el se do you own that entity wth?

THE WTNESS: Your Honor, | thought | was here
to testify as to when --
THE COURT: Just answer the question, please.
THE WTNESS: | have to refer to docunents as
to the corporate structure.
BY MR BRADFORD:

Q So you don't know who el se owns Churchill's
Pub, LLC besides yourself?

A It would be ny LLC and Regents Park Asset
Managenent, LLC.

Q Ckay. And what is the division of ownership?

A | would have to refer to the docunents.
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Q Ckay. But you testified, on Tuesday, that you

and sonmeone named Mallory Kauderer are partners, right?

A Yes.

Q | n what way are you guys partners?

A He is part of the parent conpany.

Q And what is the parent conpany?

A Regents Park Asset Managenent, LLC.

Q And that is the parent conpany of what, whose
par ent ?

A | woul d have to review our corporate

structures.
Q But you just testified that it is -- that he
IS --
A You' re asking --
Q -- part of the parent company --
A -- who is the parent to --
THE COURT: Don't talk over each other. Do
not talk over each other. Finish your answer.
THE WTNESS: It's the parent conpany to
multiple, so that's why | would have to refer to a
corporate structure chart. | can't spewit off the
top of ny head.
BY MR BRADFORD:
Q So your response to ny question was that

Regents Park is the parent conpany, but it's your
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testinmony here, today, that you don't know what parent
-- what conpanies it is the parent to?

A Not off the top of nmy head.

Q Ckay. Have you ever, in the past, given
Franklin Dale, or any of his entities, paynent for
services through rent credits?

A There was a tinme wth a different conpany that
it was discussed --

Q Ckay.

-- with Franklin Dale and agreed at that tine.
So the answer is yes?

Yes.

Who is Manal diver?

She i s our accountant.

O > O > O >

Ckay. And you recall that she, along wth
you, were a part of a Small Business Hel p G oup that was
formed in March of 2020 concerning applications for
CARES Act funds, right?

| don't know of any Small Business Help G oup.
Ckay.

| don't know what you're tal king about.

> O >

Q Did you ever participate in a Zoomcall where
t he purpose of the call was to educate tenants of yours
concerning the rules on the SBA and the CARES Act funds

applications?
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A | do recall participating in Zoom because, at
that tinme, | was in Nebraska during the shutdown.

Q Ckay. And that Zoomwas part of a group that
you guys called the Small Business Help Goup, right?

A ' m not aware of any Small Business Help
G oup.

Q Not a problem But the purpose of that Zoom
was to help tenants apply for small business | oans
pursuant to the pandem c, correct?

A | recall there being a Zoomcall where
Franklin Dal e participated and asked questions of the
accountant. That's the only one | know of.

Q Ckay. Well, | didn't ask you about M. Dale's

participation. But in any event, you do recall that
there was a Zoom where there were di scussi ons concerning
t he SBA CARES Act funds?

A Yes.

Q Ckay. Now, are you pretty famliar with the
rules regul ating the SBA CARES Act funds?

A It's still very fuzzy to ne.

Q Has Churchill's Pub, LLC ever applied for any
CARES Act funds?

A Yes.

Q And have you received proceeds pursuant to

t hose applications?
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A. Yes.
Q Did you receive proceeds for PPP?
A. Yes.
Q And did you al so receive proceeds pursuant to
El DL?
A Yes.

Q Ckay. Did you wire funds fromthe business's
account to a business called Little Haiti Devel opnment
Part ners?

MS. ZALMAN.  Objection. | don't understand
the relevance of the CARES Act application between
the entities that the | andl ord used.

THE COURT: The objection is sustained.

MR. BRADFORD: If | may --

THE COURT: We're here to determne what, if

any, rent needs to be deposited into the Registry

MR. BRADFORD: Yes, sSir.

THE COURT: -- of the Court --
MR. BRADFORD: Yes, sir.
THE COURT: -- pursuant to Florida Statute.

MR BRADFORD: Yes, sir.
THE COURT: Now, either the entire anount
needs to be deposited as alleged in the conplaint

or the anount | determ ne appropriate. That's the
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pur pose of this hearing.

| can tell you that |I'mgoing to conclude this
hearing today, and if | have to go through this
heari ng beyond today, you need to nmake alternative
vacation plans because | understand you need to be
on a plane tonorrow norning, am| correct?

MR. BRADFORD: Yes, that is correct, sir.

THE COURT: Ckay. So let's address the issue

at hand. W're not going to try this case today.

MR. BRADFORD: | wll not.
THE COURT: | know you're eager to try the
case, but, first, | need to decide this issue.

MR. BRADFORD: No, | appreciate that, Your
Honor, but if I may? Qur notion -- we're here on
our Motion to Determ ne Rent to be Zero/Mdtion to
Dismss. That's what's before Your Honor.

Qur primary argunent throughout that entire
notion is that we have been denied prepaid rent
credits that were earned if --

THE COURT: Then ask the questions.

MR. BRADFORD: |I'mlaying the predicate. [|'m
| ayi ng the predicate for that, Your Honor.

THE COURT: Ask the questions. You will be
entitled to take whatever discovery depositions you

want - -
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MR. BRADFORD: Yes, sir.

THE COURT: -- during the course of this
litigation whether it's on the conplaint or on the
countercl aim

MR. BRADFORD: Yes, sir.

BY MR BRADFORD:

Q So ny question was, did you wire funds from
this business's account to Little Haiti Devel opment
Partners?

A Funds were transferred, yes.

Q So the answer is yes. Is Little Haiti
Devel opnent Partners Mallory Kauderer's conpany?

A Little Haiti Devel opment Partners is a limted
partnership.

Q |s Mallory Kauderer one of the principals at
t hat conpany?

A Yes.

Q Ckay. Did you apply for the CARES Act funds
for purposes of paying Little Haiti Devel opnent Partners
or for purposes of the funds going to the business of
Churchill's Pub?

A For the funds to go to the business of
Churchill's Pub, Churchill"'s Pub, LLC

Q What was your understanding as to the reason

why the CARES Act funds were wired to Little Haiti
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Devel opnent Partners when you applied in the nane of the
busi ness of Churchill's Pub?

A It's just a sister conpany, holding tank.

Q Ckay. So, essentially, that was a transfer
fromthe pub to a sister conpany which is essentially
the same or were there debts owed to the sister conpany?

A | don't have those records with ne.

Q Ckay. You testified, on Tuesday, that these
CARES Act funds that we're discussing right now went to
pay nortgages and |loans related to Churchill's Pub; is
that correct?

A No.

Q Ckay. So they were not, so those funds were
not to pay nortgages or |oans, correct?

A It was to pay nortgages; | didn't say | oans.
| don't know what you're tal ki ng about when you say
| oans.

Q | didn't either, that's why | asked the
question, so | appreciate that.

So this was a nortgage -- you just testified
that the funds were transferred to Little Haiti
Devel opnent Partners, but you are also testifying that
they were to pay the nortgage.

Does Little Haiti Devel opnment Partners own a

nortgage wth respect to the business?
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A Yes, it paid the nortgage.

Q Ckay. And you also testified, on Tuesday,

t hat you were enduring hardshi p because you were unabl e
to pay your nortgage based upon a |ack of rent paynents
fromny client; is that correct?

A Yes.

Q Ckay. So you had received $149, 000 in nonies
fromthe government that you paid onto the nortgage for
t he business, yet you're testifying that you're stil
experiencing hardship; is that correct?

MS. ZALMAN:.  Your Honor, | object. | don't
think there's in evidence how nmuch was received in
the -- by the federal governnent.

THE COURT: 83.232 creates a bifurcated
process. First, | need to determne what's the
amount of rent that needs to be deposited into the
Court. Once that is done, then |'Il determ ne
whet her or not any of those funds need to be
rel eased fromthe Court Registry, okay?

| have no intentions of naking that
determ nati on today when rent has not been
deposited with the Registry of the Court in any
anmount what soever.

So today, |I'mgoing to resolve the issue of

what rent, if any, needs to be deposited into the
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Registry of the Court and by when. Wen that
occurs, then I'll have -- you request a separate
hearing to determ ne the need to disburse those
funds, okay?

It makes no sense to nme that |'mgoing to sit
here today and determ ne how nuch of zero, because
that's what in ny Court Registry right now, you
shoul d receive, okay?

So let's address the issue at hand and that
I ssue only.

MR BRADFORD: Yes, sir.

BY MR BRADFORD:

Q You are aware of the rules regul ating SBA
funds that do not allow the sanme business to apply
tw ce, correct?

A | don't know all the rules.

Q You submtted to the Court, on June 23rd,
2021, a Plaintiff's Arended/ Updat ed Non- Paynent
Affidavit; do you recall that?

A Yes.

MR. BRADFORD: And | believe that has just
been adm tted into evi dence?

THE COURT: That is correct.

MR BRADFORD: All right. 1'mgoing to

provide the witness with a copy.
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BY MR BRADFORD:

Q Now, you have a | edger attached to your
affidavit as Exhibit A, correct?

A Yes.

Q Ckay. And that |edger reflects for the nonths
April 1st, 2020 through August 1st, 2020, that you
charged $6,904.50 in rent each nonth; is that correct?

MS. ZALMAN.  Objection, Your Honor, that's a

m scharacterization of the |edger.

THE COURT: The witness can answer if it is,

hersel f.

MS. ZALMAN.  Ckay.
THE WTNESS: The total rent due for sales tax
and then he was given the abatenment in those

mont hs, so the open bal ance is what you just

mentioned, is the 69 you just nentioned.
BY MR BRADFCRD:.

Q So the answer is yes? |It's not a trick
qguesti on.

A Yes.

Q So each nonth, you charged $6,904.50 to
District Live Agency for purposes of rent, while
i ncludi ng an abat ement of $3,000 each month, right?

A Yes.

Q And now, there are sone footnotes here. In

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING July 01, 2021
5501V DLA 19

the third footnote, you nention that partial rent
abat enent, parentheses "COVID," but you also nention a
partial rent credit fromPPP |loan in the anount of
$17, 020.
Can you tell me where that $17,020 is applied
on your | edger?
A Yeah, it's applied through April to, | want to
say that's August.
Q Ckay. How so? Because you nentioned the
partial rent abatenment, which is the $3,000, correct?
A Yes.
Q Ckay. And then, separately, you nmention "and"
a partial rent credit in the anount of $17, 000.
| am not seeing where that $17,000 is applied,
but perhaps you can help nme, since this is your |edger.
A It was -- it was applied with that abatenent.
That's how it was used, the abatenent.

Q So you're saying that the abatement is not an

abatenent at all, it's the application of the PPP | oan
noney?
A Yes.

Q Okay. And that is for $3,000 for each of
those five nonths, right, which would be $15, 095.
However, the PPP loan credit is for $17,020.

So where is the remainder applied?
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A |''msure we woul dn't have a problem giving an
addi tional $2,700 credit.

Q Ckay. Now, for the tinme period of April 1st,
2020 through August 1st, 2020, was there an active
l'iquor license at Churchill's Pub?

A Yes. The renewal per COVID was June 30th. |
under stood that Franklin Dale would be renewing it on
behal f of Churchill's Pub, LLC. He did not, so I did.

Q Wiy did you understand that Franklin Dale
woul d be renewing the liquor |icense when, historically,
your company --

A Based on a conversation while | was away.

Q Ckay. The liquor |icense was not active,

t hough. The liquor license, in fact, did not get
reactivated until Septenber 2nd; is that correct?

A | don't know the exact date.

Q Are you famliar with the |ease? Are you
famliar with the lease in this case, at issue in this
case?

A Fairly, yeah.

Q Ckay. Are you famliar with the provision
material provision, that the liquor |icense nmust be kept
active throughout the termof the |ease?

A Yes.

MS. ZALMAN.  Your Honor, | object to that, to
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the best evidence. She doesn't have the lease in

front of her, so | --

THE COURT: Overrul ed.
BY MR BRADFORD:

Q So the liquor license is material, too, and
the liquor |license was not active fromApril 1st, 2020,
to Septenber 1st; is that correct?

A | don't know when | renewed it, sir. | would
have to | ook at ny records.

Q Right. Well, I'Il represent to you that the
| i quor |icense was not active through that tine.

However, you were still charging rent in the
amount of $6, 904 per nonth, despite the fact that the
busi ness, a bar, a pub, does not have a |iquor |icense,
correct?

A Yes.

Q And you are aware of the fact that the primary
way that the business operates is through the sale of
al cohol, correct?

A Yes.

Q Ckay. Do you recall, in July 2020, doing a
wal k-t hrough the property with soneone nanmed Jam e
Myhre, MY-H R E, of the Mdgard G oup?

A Yes.

Q What was the purpose of that wal k-through?
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A She wanted to see the pub.

Q And who is -- strike that. Wy did Jame

Myhre of the Mdgard G oup want to see the pub?

A | don't know, she just said she wanted to see

Q What is your relationship with the Mdgard

A They are associates of ours.

Q ' mgoing to now show you -- bear with ne.

' mgoing to now show you, na'am an e-nmail that

I S not

pre-marked, but it is an e-mail that reflects that it

was sent fromyou, to Franklin Dale, on March 10th of

2020.
May | provide it to you?
MR. BRADFORD: May |, Your Honor?
THE COURT: You nay.
BY MR BRADFORD:
Q Are you famliar with this e-mail?

M5. ZALMAN: Can | see a copy?

MR BRADFORD: Ch, we have one for you.

M5. ZALMAN. Thank you.
THE W TNESS: Your Honor.
THE COURT: Yes?

THE WTNESS: |'mvery unconfortable with

Franklin Dale. He has already assaulted one of ny
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associates and he is really, really scary. He's
maki ng notions over here. |'mvery unconfortable.

THE COURT: | didn't see or notice any
nmotions, but | can tell you right now, | have a
button here. If | touch that button, I will have
about 15 M am -Dade police officers up here that
will not take kindly to any kind of violence in
this courthouse, okay?

MR. BRADFORD: Absol utely, Your Honor.

M5. ZALMAN.  Well, | don't think it's funny,
t hough. There was an arrest a few nonths ago, on
the property, first of all, so | think it's --

MR. DALE: That was dism ssed. That was al so
di sm ssed.

THE COURT: Excuse ne.

M5. ZALMAN:  But | think it's serious, I'm
sorry. She is nervous.

THE COURT: Excuse ne, excuse nme. Proceed.

MR. BRADFORD: Thank you. [If | may?

M5. ZALMAN: |I'msorry, I'mjust reading it,
since | don't have a copy. Kay.

MR. | SENBERG Do you want ne to get a copy
for you?

M5. ZALMAN: It's fine. M. Bradford, it's

fine.
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MR. BRADFORD: Ckay, thank you.
BY MR BRADFORD:

Q Ms. Leavitt, are you famliar wth this
e-mail ?

A Yeah.

Q How are you famliar with it?

A Because it is an invoice | generated through
Qui ckBooks.

Q Ckay. And based on your famliarity wth this
e-mail, is it atrue and accurate depiction of the
e-mai | that you sent on or about March 10, 20207?

A It's dated March 3rd. Yes.

Q The invoice is dated March 3rd, correct? And

the e-mail, on the first page, on the top right, is
dated March 10t h?

A Yes.

Q Ckay. This e-mail is sent fromyou. However,

it is signed Little Haiti Devel opnment Partners, correct?

A Yes.

Q And it is an invoice in the anobunt of $11, 595,
correct?

A Yes.

Q And as we look to the invoice itself, it is an
invoice for rent in the anount of $8,800, rent subl ease

in the amount of $1,400, and a liquor license in the
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anmount of $1,300, but a $95 rent subl ease water pass-
t hrough expense, correct?

A. Yes.

Q Now, the rent that District Live Agency woul d
owe pursuant to the | ease should be paid to the
Plaintiff in this case, correct?

A Yes.

Q However, and perhaps your earlier response is
reflective of this, is the reason why the rent was paid
to Little Haiti Devel opnent Partners here, pursuant to
this exhibit, because Little Haiti Devel opnment Partners
Is a sister conpany of the Plaintiff in this case, as
wel | ?

A No, this is -- it's headed, "Little Haiti
Devel opnent Partners, LP," because that's how the
Qui ckBooks database is set up. 5501 NE 2nd Avenue is a
separate account within the database.

Q Ch, okay.

A So this is a conputer, QuickBooks generated
| nvoi ce.

Q So is this a conputer glitch, or is it
intentional that Little Haiti Devel opment Partners, LP
woul d be collecting rent fromny client?

A It is -- it's neither. 5501 NE 2nd Avenue is

collecting the rent fromDistrict Live Agency.
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Q So why is Little Haiti Devel opnent Partners,
not just with respect to the Qui ckBooks, but why is
Little Haiti Devel opnent Partners, LP listed at the top
of the invoice?

A Because within the Qui ckBooks program Little
Haiti Devel opnent Partners is a database of which 5501
Is wthin. So when | generate an invoice fromthat
dat abase, it just automatically does that.

Q Does Little Haiti Devel opnent Partners manage
t he books for the business?

A | do.

Q Right, you do. And you're not a nmenber of
Little Haiti Devel opnment Partners, right?

A My conpany is.

Your conpany is?

Yes.

Q

A

Q | n what way?
A Mnor. Mnor partner.

Q Ckay. So --

A Mnority partner, | guess you woul d say.

Q So Little Haiti Devel opnent Partners is a
sister conpany to Churchill's Pub, which is also a
sister conpany to 5501 NE 2nd Avenue, LLC, and you have
had a mnor interest in a couple of those; is that

correct?
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A Yeah.

Q Ckay. And it just so happens that this sister
conmpany is also the sanme business that received the
$149, 000 in CARES Act funds, correct?

A Yes.

MR BRADFORD: kay. Your Honor, | would |ike
to nove the exhibit that we have been discussing

i nto evidence.

THE COURT: Counsel ?
MR. BRADFORD: He's trying to get your

attention,

MS. ZALMAN. | apologize. | was trying to see
if my --

THE COURT: Do you have an objection to that
exhi bit?

MS. ZALMAN. Can you repeat it, again? I|I'm

sorry. | was answering a question.

MR. BRADFORD: |'mjust noving this into
evi dence.

MS. ZALMAN. | have no objection. |
apol ogi ze.

THE COURT: Admtted w thout objection. Gve
it to the Aerk. Proceed.

(Defendant's Exhibit admtted into evidence.)

MR. BRADFORD: One second, Your Honor, | think
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| may be done.
THE COURT: Okay. Anything else?
BY MR BRADFORD:
Q So, are you famliar with the request fromthe
busi ness, through Mallory Kauderer, that rent, beginning

in March of 2020, be paid to Little Haiti Devel opnent

Part ners?
MS. ZALMAN. (bj ection, hearsay.
THE COURT: COverrul ed.
THE WTNESS: |'m not aware of any such
request .

BY MR BRADFORD:
Q Ckay. So you, as the manager of Churchill's
Pub, are not aware of the fact that Ml lory Kauderer
requested that, in contravention to the | ease, the rent
suddenly be paid to Little Haiti Devel opnment Partners
and not the |essor on the |ease?
A No.
Q You had no awareness of that?
A No.
MR. BRADFORD: (Ckay. Thank you.
THE COURT: Redirect?
REDI RECT EXAM NATI ON
BY MS. ZALMAN:
Q Ms. Leavitt, you testified Tuesday that your
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primary duties were in regards to | edger and accounting
for the Plaintiff in this action; isn't that correct?
A Yes.
Q You testified today that the corporate
structure -- strike that.

You testified that you do not have the
corporate structure or the entities and the nmenbers
menori zed or prepared to testify on that today; is that
correct?

A Yes.

Q Wio woul d be -- who would, in your conpany,
know about the corporate structure?

A | woul d say Francisco Herretes probably has
nmore know edge.

Q You testified, on Tuesday, that you were in a
hardship for default of the second |oan on the prem ses?

A Yes.

Q Did you actually receive a docunent placing
you in default of that second | oan?

A | did not personally receive one.

Q Wio woul d have received that, or who would it
have been sent to?

A It woul d have been sent to our business
addr ess.

Q Are you aware if the first loan is yet in
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A No.
Q Are you concerned it will be in default?
A Yes.

MS. ZALMAN. Those are the only questions |
have.

THE COURT: Al right, thank you. M am
you' re excused.

THE WTNESS: Thank you, sir

THE COURT: Call your next wtness, please.
Do you have any other w tnesses?

MS. ZALMAN.  Your Honor, honestly, | only have
a second witness, which is nore a rebuttal w tness.
If this Court wanted to get into the corporate
structure, he could testify, but between nme and the
Court --

THE COURT: |'mhere to determ ne what rent,
i f any, needs to be deposited into the Registry of
the Court pursuant to a | ease executed between 5501
NE 2nd Avenue, LLC, as the landlord, and the
tenant, District Live Agency.

MS. ZALMAN:  Your Honor, so | can save this
W tness to get nore into the SBA and corporate
structure on a separate date.

THE COURT: So no W tnesses?
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M5. ZALMAN:  No, Your Honor.
THE COURT: Thank you. Do you have any
W t nesses you wish to present?
MR, BRADFORD: Yes, sir. | would Iike to call
Frankl in Dal e.
THE COURT: Al right. Cone forward and be
sworn, sir, and have a seat in the witness chair.
THE CLERK: Pl ease raise your right hand. Do
you swear or affirmthe information you're about to
provide will be the truth, the whole truth, and
nothing but the truth, so help you God?
MR. DALE: Yes.
THE COURT: You may inquire.
FRANKLI N DALE
called as a witness on behalf of the Defendant, having
been first duly affirmed, testified as follows:
DI RECT EXAM NATI ON
BY MR BRADFORD:
Q Good afternoon, M. Dale.
A Good af t ernoon.
Q District Live Agency is a Defendant --
THE COURT: Allow himto state his naneg,
pl ease.
MR BRADFORD: |'msorry.
BY MR BRADFORD:
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Q Can you state your nanme for the record,
pl ease?

A My nane is Franklin Dale.

Q And are you here in your capacity as the
corporate representative for District Live Agency, LLC?

A Yes, | am

Q And are you also able to testify in your
capacity as the corporate representative for The
Beverage G oup, LLC, Counter-Plaintiff to this action?

A Yes, | am

Q Ckay. Can you briefly tell the Court about
the two entities that we just nmentioned, starting with
The Beverage G oup?

A Sure. The Beverage G oup is ny hospitality
consul ting agency, which | founded in 2014. W provide
hospitality advising to an array of businesses from
sports and entertain to hotels and | odging to
restaurants and bars.

Q And has -- can you tell us a little bit about
District Live Agency?

A Sure. District Live Agency was founded in
2019 with the purpose of overseeing the growh and
devel opnent of the subject property here, today, and
mul tiple properties in the Little Haiti Entertainnent

District in order to develop a live entertai nment
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district here in Mam.

Q So, M. Dale, have either of those entities
ever earned prepaid rent credits fromChurchill's Pub?

A Yes, sir.

Q Ckay. How has District Live Agency earned
prepaid rent credits that should be applied in the
determ nation of the anmount of rent due in this matter?

A By providing hospitality advising to the
Plaintiff.

Q Ckay. So District Live Agency has provided
hospitality advising to the Plaintiff.

Has District Live Agency done anything else to
earn prepaid rent credits in this, relative to this
matter here, today?

A Yes, we have, sir.

Q And what is that?

A W have nade inprovenents to our landlord's
properties in exchange for additional prepaid rent
credits to be applied.

Q And what is the anount or value of prepaid
rent credits that you have earned pursuant to those
| nprovenents to the landlord' s properties?

A For advising or for the inprovenents?

Q | mprovenents, sir.

A | mprovenents, approxi mately $76, 000, Your
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Honor .
Q Ckay. |'mgoing to show you what we have
pre-marked as Defendant's Exhibit 30.
MR. BRADFORD: If | may, Your Honor?
THE COURT: Yes.
BY MR BRADFORD.
Q | would like for you to take a | ook at
pictures contained therein and et ne know if you are

famliar with those pictures.

A | amvery famliar, sir.

Q How are you famliar with those?

A | took these pictures.

Q You took those pictures?

A Yes, sir.

Q Ckay. And based on the fact that you took

those pictures, | would like for you to go through and
just briefly look at each and every one of them
A Ckay.
Q Are those a true and accurate depiction of the
pi ctures you took?
A Yes, Sir.
MR, BRADFORD:  Your Honor, | would like to
nmove to enter what we have pre-nmarked as
Def endant's Exhi bit 30, into evidence.
THE COURT: Any objection?
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BY MR, BRADFORD:
Q What are those pictures?
A These are before pictures of what becane of

our office due to the unsafe structure |located at --

Q We'll get to that. Just for now, | just want

to know what these pictures are.
A These are pictures of 175 Northeast 55th
Street.

HEARING July 01, 2021
5501 V DLA 35
MS. ZALMAN. No objection, Your Honor.
THE COURT: It will be admtted w thout
obj ecti on.
(Defendant's Exhibit 30 was admtted into
evi dence.)

Q Ckay. And what do those pictures denonstrate?

A A di | api dat ed bui |l di ng.
MS. ZALMAN.  Your Honor, | object. These

photos, he testified, are for a different property.

These parties are involved in nultiple Iandlord-

tenant relationships and we're only here today on

5501.
MR, BRADFORD: Your Honor, it is --

THE COURT: The objection is overruled. The

phot ogr aphs speak for thenselves. You don't need

to tell me what's contained in them

MR BRADFORD: Ckay.
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THE COURT: |'Il sustain on that.
BY MR BRADFORD:

Q So you nentioned briefly that your office --
strike that.

Do you have an office listed as one of the
properties on the lease that is the subject of this
hearing, here today?

A Yes, it's included in the 5501 |ease.

Q What's the address of that office?

A 215 Northeast 55th Street.

Q And what were the circunstances that led to
you needing to | eave that office?

A We found out that the City of Mam had deened
the structure to be unsafe and to condemm the buil di ng.
It was an unsafe structure.

Q How did you find that out?

A A violation fromthe Gty of Mam was posted
on our office at the business.

Q Ckay.

A And listed with a failure of the 40-year
recertification.

Q Ckay. So if | understand your testinony
correctly, there was a notice placed on your office that
reflected that the building needed to nmeet its 40-to-50-

year certification requirements and that there was an
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unsafe structure on the office, correct?

A That is correct.

Q And then were you able to work out of that
office after that notice was provided, after you were
put on notice as to those circunstances?

A No, sir.

Q So then what was the agreenent between the
parties as to where, under the |ease, you would be noved
for purposes of your office?

A To 175 Northeast 55th Street, directly across
the street.

Q But when this was decided, was the office at
175 in, or substantially in, the condition of the photos
that you just reviewed?

A Yes, it was.

Q So how were you able to work out of the office
if it was so dil api dat ed?

A W weren't.

Q Ckay. So then what was the agreenent between
the parties concerning what you woul d need to do to
bring that circunstance up to the ability where you can
work out of it?

A W woul d be able to nake inmprovenents to the
property for prepaid rent credits for 5501 or 175 or any

of the properties that we |ease.
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Q Ckay. And that is where the $76,000 in rent
credits cones from correct?
A That is correct.
Q Ckay. |'mgoing to show you sonme additiona
pi ctures.
MR BRADFORD: |f | may?
THE COURT: You nay.
BY MR BRADFORD:

Q | m showi ng you -- are you famliar with the
pictures that | just provided you?

A Yes, | am

Q Have you reviewed each and every one of thenf

A Yes, | have.

Q How are you famliar with those pictures?

A | took the pictures.

Q And what are those pictures of?

A The inmprovenents made at 175 Northeast 55th
Street for the purposes of our office.

MR. BRADFORD: Your Honor, | would like to
move to enter what we had pre-nmarked as Defendant's
Exhibit 31 into evidence.

THE COURT: Any objection?

MS. ZALMAN:  No obj ecti on.

THE COURT: Admtted. Proceed.

(Defendant's Exhibit 31 was admtted into
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evi dence.)
BY MR BRADFORD:

Q M. Dale, do these pictures reflect the
substance of the $76,000 in inprovenents that you nade
to the property owned by the Plaintiff's principals?

A Yes.

Q Ckay. And it's your testinony here, today,
that you did not do that work as some formof charity,
correct?

A Absol utely not.

Q You did not do that work for purposes of
i ncreasing the value of Plaintiff's property w thout any
consi deration to yourself?

A That is correct.

Q You did that work so that you could earn the
$76,000 in prepaid rent credits?

A That is correct.

Q M. Dale, have you ever -- strike that. M.
Dal e, were you able to apply for funds through the SBA s
CARES Act progranf

A | made the application but | was denied the
application due to duplicate applications being nmade for
ny busi ness.

Q And you applied wth respect to your business,

which is Churchill's Pub, correct?
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A That is correct.

Q And why were you deni ed?

A W were given the response of duplicate
application for the business.

Q Were you ever prom sed that the funds that the
busi ness applied for, with respect to the SBA CARES Act,
were you ever prom sed control over those funds?

A Yes, sir.

Q Were you prom sed that those funds could be
used for -- what were you prom sed that those funds
coul d be used for?

A For the outstanding bal ance due to the The
Beverage Group in order to be utilized to pay rents
during the pandem c for 5501 NE 2nd Avenue.

Q And what is the amount that you were owed,
what was the anount that was owed to The Beverage G oup?
A For advising, the | edger open invoice was

$128, 000 for services rendered.

Q So you were prom sed that, to the extent that
$128, 000 or nore were received pursuant to the
application for CARES Act funds, you were prom sed that
t hat anmount coul d be provided as prepaid rent credits.

Were you provided that 128 -- strike that.
How nmuch noney, to your know edge, was ultimately

received by Churchill's Pub pursuant to their
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application for CARES Act funds?

A | believe the total was $192, 500, $42, 500
bei ng the PPP and $150, 000 bei ng the EIDL.

Q M. Dale, I"mgoing to show you what we have
pre-marked as Defendant's Exhibit 5.

Have you had a chance to reviewit?

A Yes, sir.

Q Are you famliar with that docunent?

A Yes, | am

Q And what is that docunent?

A It's a reflection of the bank statenents for
t he business, Churchill's.

Q | would like to direct your attention to --
well, let me ask you this.

Are these banking records kept in the nornal

course of business at Churchill's Pub?

A Yes.

MR BRADFORD: Your Honor, | would like to
nove to submt what was pre-nmarked as Defendant's
Exhibit 5 into evidence.

THE COURT: Any objection?

M5. ZALMAN. No, no objection, Your Honor.

THE COURT: Admtted wi thout objection.

(Defendant's Exhibit 5 was admtted into

evi dence.)
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BY MR BRADFORD:

Q | would like to direct your attention to the
date, June 12th.

Can you describe for the Court what precisely
Is reflected in the "Deposits and additions" section for
the date June 12th?

A It's a deposit from"Sbad Treasury 310" in the
amount of $149, 900.

Q What is your understanding as far as what
"Sbad Treasury 310" is?

A It's the Econom ¢ I npact Disaster Fund
provi ded by our governnment for businesses inpacted by
t he pandemi c.

Q Now | would like to direct your attention to
the "Electronic wthdrawal s" section also for the date
June 12t h.

Coul d you describe for the Court what you see
t here?

A That's a wire withdrawal in the anount of
$149, 000 from our business.

Q Now, Ms. Leavitt testified earlier that she
under stood that those funds were transferred to an
entity called Little Haiti Devel opnent Partners, LP

| s that your understanding, as well?

A That's ny under st andi ng.
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Q Now, in your capacity as the owner and
operator of Churchill's Pub, what is the business
connection to Churchill's Pub of Little Haiti
Devel opnent Partners?

A W have no connecti on.

Q You testified earlier, M. Dale, that you
applied for CARES Act funds, correct?

A That is correct.

Q Coul d you describe for the Court the timng in
whi ch you applied for such or when about you applied?

A Sunmertime 2020.

Q Now, you didn't apply as soon as you coul d
have, right, as soon as they were avail abl e?

A That is correct. Yeah, | was concerned about
maki ng an application.

Q Can you explain to the Court what your concern
was about and sort of what you did in regards to that
concern?

A Yeah, ny understanding, you know, from
nunerous calls with the SBA and their representatives,
was that it would essentially be double-dipping into the
avai | abl e funds for the businesses fromthe pandem c.

Q Ckay. But why did you ultimately apply?

A Because we needed econom ¢ support fromthe

gover nnent .
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Q But weren't you prom sed econom ¢ support
pursuant to any funds that cane into the business from
t he CARES Act progranf

A Absol utely.

Q Did you provide any docunentation to the
Plaintiff's principals for purposes of -- or that they
used in their application for these funds?

A Yes, they set up a Small Business Hel p G oup
totry to explain to us the conplexities of the program
and of fer their assistance in the program and asked t hat
| outline what | thought the needs of the business would
be for, you know, the duration of the pandemic. So the
answer i s yes.

Q And included in the business's application
that was ultimately approved, was your $128,000 in debt
as a vendor included?

A Yeah, $128,000 fromthe accounts payabl e of
t he busi ness.

Q Ckay. So we have $76,000 in inprovenents that
It was agreed you woul d be receiving prepaid rent
credits for?

A That is correct.

Q And we al so have $128,000 that you were
prom sed for purposes of being able to be applied as

prepaid rent credits, correct?
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A That is correct.

Q Have you seen what has been entered into
evi dence here, today, the | edger attached to the
affidavit of Ms. Donita Leavitt?

A Yes, | have.

Q And you are famliar with the fact that that
| edger alleges that $208,000 are due and owing in rent,
correct?

A That is correct.

Q However, you have testified here, today, that
you were owed and promised a total of $204,000 in
prepaid rent credits, correct?

A That is correct.

Q Did you rely on the representations of
Plaintiff for purposes of understanding that that --
that you would have a credit for prepaid rent in the
amount of $204, 0007

A That was ny under st andi ng.

Q Okay. And even of the $208, 000, as was
testified to earlier today, five of those nonths, or at
| east five of those nonths, the business did not have an
operating liquor |icense, correct?

A Correct.

Q What does it nean for your business to not

have an operating |liquor |icense?
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A W can't do business.

Q Can you el aborate on that?

A W cannot operate normal business and be a
benefactor of the revenues fromnot being able to
operate. We're restrained.

Q You' re restrained?

A Mm hnm

Q So if I'mhearing your testinmony correctly,
the fact that you didn't have an operating |iquor
| i cense restrained your ability to nake noney, correct?

A That is correct.

Q Now, but COVID-19, the pandem c started in
March of 2020.

You know that there was a governnment shutdown
of busi nesses, correct?

A That is correct.

Q So how coul d you have made noney if the bar
coul dn't open?

A Well, our state governnment had adjusted the
rules and regs associated with that license to allow
busi nesses alternative options to include the sale of
beer, wine, liquor, cocktails as far as to go, and a | ot
of businesses relied on that. Al businesses relied on
their to-go business during this tine.

Q I's it your understanding that your regulars
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woul d have indulged in the opportunity to support the
busi ness by participating in the to-go cocktail, beer,
W ne option?

A Absol utely. And not only that, it created
mass confusion of all of our regulars, and everybody,
that we weren't participating in business in any way.

Q So eventually, they did renew the |iquor
| i cense, correct?

A Yes, they did.

Q Who renewed the liquor |icense?

A To ny understanding, Donita renewed the Iiquor

| i cense.

Q And when about was the liquor |icense renewed?

A I n Septenber, following a call wth Janes
Gol dstein of the Mdgard G oup.

Q Wio is James Goldstein of the Mdgard G oup?

A James ol dstein -- it was ny understanding
James Coldstein is the investor with and partner of
Mal | ory Kauderer.

Q Ckay. Has there ever been a tinme where the

| i quor |icense was active but you were unable to use the

| iquor license through sonme restraint of your trade by
the Plaintiffs?
A This year.

Q Can you explain those circunstances to the
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Court ?

A Yeah. After -- like we stayed cl osed, you
know, through waiting for the vaccine and all that to
come out. W actually even stayed closed during
Decenber to allow the vaccine rollout successfully. W
stayed closed in January, as well, to help our
governnment help the comunity in the distribution of
that, and we reopened the business in February of 2021
on a limted schedule of only three days a week for four
hours a day.

Q Since the beginning of the pandem c, in Mrch
of 2020, what is the total amount of tine that the pub
has been open?

A About 16 days.

Q Si xt een days?

A That is correct.

Q And of that tinme, since the beginning of the
pandem c, how many of those days, how many days were you
restrained fromopening through the actions of the
Plaintiff?

A | would say it was nonths. Months, 150 days,
200 days. You know, they didn't renew the |iquor
| icense and it stopped us from doi ng busi ness, and then,
when we di d reopen the business, they renoved the |iquor

| i cense fromthe business to stop us, to restrain our
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trade again.

Q Plaintiff doesn't want you to make noney, it
seens.

A No, it doesn't.

Q But in any event, you are owed a total of
$204,000 fromPlaintiff, or is a different figure nore
accurate?

A No, that's accurate.

Q Ckay.

THE COURT: Anything el se?
MR BRADFORD: |'mgoing to check, Your Honor,

t hank you, one second. No, anything else I'll save

for redirect.

THE COURT: Cross exam nation?
MS. ZALMAN.  Yes, Your Honor.
CROSS EXAM NATI ON
BY M5. ZALMAN:

Q M. Dale, nice to see you again

A Hi .

Q You testified a few mnutes ago you nade
i nprovenments of approximately $76,000 in the landlord's
property.

What property or real estate are you referring
to?

A 175 Nort heast 55t h.
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Q Are you currently a defendant in a separate
eviction action for your renoval of the 175 prem ses?

A Yes, | am

Q As far as you're concerned, is there anything
in the current |ease for the 5501 we're here for today
that nentions the 175 prem ses?

A It's not in the |ease.

Q Do you have anything in witing regarding this
al | eged agreenment for inprovenents in a separate
property | ocated sonewhere else that relates to rent
credits to 55017

A No, | do not.

Q Ckay. Do you have anything in witing
regarding prepaid rent credits at all for anything

related to 55017

A Yeah, | do and then | also have --

Q What do you have --

A And al so, past precedent to other properties.

Q What do you have in witing?

A | believe e-mails.

Q Have you submitted those e-mails into evidence
t oday?

A | believe we may have submitted the | edger of

the past rent credits applied --

Q | understand --
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A -- from The Beverage G oup and ny invoice that
Is submtted in ny testinony.

Q You nentioned that you have $76, 000 in
| nproverments on a separate property.

| asked you the sane question yesterday and
' maski ng you again. Have you produced a single
i nvoi ce, receipt, or proof of payment of $76,000 in
repairs?

A. | have withheld, Your Honor, fromsubmtting
that due to the demands that Mallory Kauderer was going
to utilize nmy financials to refinance the portfolio --

Q S0 --

A -- for banking purposes. He wanted to utilize
nmy business's records as his own to present to banks as
fraud.

Q So, to date, you have not provided any proof
that you have spent $76,000 on a separate property
| ocated at 175.

Did you pull any permts or work with any

| i censed contractors for the $76,000 in inprovenments?

A No.

Q No. What kind of inprovenents were they?
A | did all types of inprovenents.

Q Can you give nme an exanpl e?

A There's | ot of pictures right here. W did
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everything fromdrywall to bathroons, doors, painting.

Q Did you pull a plunmbing permt?

A It wasn't anything electrical or anything that
was structural, nothing requiring permtting.

Q You indicated you applied for PPP funds?

A | didn't indicate that, actually.

Q Did District Live Agency ever apply for PPP
funds?

A For PPP funds regarding Churchill's Pub or in
regard to our business?

Q Regardi ng t he address 5501

A No, Churchill's, ny conpany, Churchill's
Beverage nmade the application.

Q So District Live Agency, the tenant Defendant
in this action, never applied for PPP funds?

A My company, The Beverage G oup, is the parent
conpany of DLA and we did nake the application. It is
al so the parent conpany of Churchill's Beverage, which |
made the application.

Q Isn"t it true the reason that your application
was supposedly denied is because you were using the nanme
Churchill's Pub and applying, which is the sane nane
that |andlord used to apply for the funds and you were

A No, it's actually because it's the sane
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financial records.

Q Isn't the reason that District Live never
applied is because you have been warned on nultiple
occasions you're in default of your corporate status and
structure?

A Absol utely not.

Q Wio owns Churchill's Pub, LLC?

A Excuse ne?

Q Churchill's Pub, LLC

A It's hard for me to give you that answer. In
2020, it was two entities. | believe in 2021, after

they renoved the entity that's a counter in this case,
who |'m suing, they renoved that conpany, and nowit's
solely TKLS and Donita Leavitt, solely.

Q Didn't the landlord not ask you on nultiple
occasions to have District Live apply for PPP funds, as
many, thousands of tens [sic] did across Anerica?

A | couldn't make an application for the PPP
funds that were already secured for ny business.

Q Didn't the tenant -- | mean didn't the
| andl ord participate in Zoomcalls with you to assi st
you in hel ping apply for those PPP funds?

A No.

Q |s there anything witten in the comercia

| ease at issue today of 5501 that states you may not pay

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING July 01, 2021

5501V DLA

54

rent at any nonent?

A In the | ease?
Q M1 hmm
A No.

Q Wien is the last tinme you made an out - of -
pocket rent paynent to the |andlord, 5501?

A Today.

Q Today you made a paynent ?

A It's July 1st, yeah.

Q Geat. How nuch did you pay and who did yo
pay to?

A The full rent of nmy prepaid rent credits.

Q Ckay. You're stating your credits apply to
rent today?

A Mm hmm

Q Wien was the last tinme you physically

transferred nonetary funds, such as cash or wire, fro

your business, as tenants, or fromany of these entities

you're claimng --

A | believe ny affidavit is reflective of Mrch,

April, My, June, and potentially July of 2020 | nade
paynent s.

Q So approxi mately --

A None of which are reflected in her |edger,

t he way.

u

m

by
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Q So you're claimng July 2020 is the last tine
an out - of - pocket physical payment was transferred to
| andl or d?

A Yes.

Q Wien do you plan on vacating the prem ses?

A At the end of ny |ease.

Q Are you aware, | would say, a sophisticated
comrerci al busi nessman? In other words, do you enter
Into other contracts or |eases for business or
comrercial entities, properties?

A These are ny first comercial |eases.

Q When you say "these," what do you nean?

A All the properties that | |ease fromthe
| andl ord, 5524 Northeast 2nd Avenue, 5528, 5501.

Q And are you not subject to eviction for non-
payment of rent on all of these for nore than a year's
tinme?

A As a result of their actions, | am

Q |''mgoing to provide you Defendant's Conposite
Exhibit D-- I'"'msorry, Exhibit 10, which I w !l nake,

al so, Plaintiff's Exhibit B.
MS. ZALMAN. May | approach?
THE COURT: You nay.
MS. ZALMAN. Would you like me to present to

you -- this is a copy of the |ease.
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THE COURT: Is that the | ease also attached to
the conpl ai nt?
MS. ZALMAN.  Yes.
THE COURT: Any objection to ny taking
judicial notice of the |lease? GCkay. It's already
In.
MS. ZALMAN. Thank you.
BY M5. ZALMAN:
Q M. Dale, do you mind if | approach? This is
your attorney's exhibit.
Are you famliar wth this docunent?
A | am
Q |'mgoing to -- I'msorry. 1'mgoing to point
your attention to Section 5.2 entitled "Base rent" for
year one, two, and three.
Have you paid the full base rent out-of-pocket
for year one, two, or three?
A | have paid full |ease amobunt to today.
Q Can you explain to nme how?
A Through ny prepaid rent credits and through
paying for it.
Q So it's a mxture of both prepaid rent credits
and then paying out of pocket?
A That is correct.

Q Can | refer you to Subsection 2.0, the address
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for the prem ses?
A Mm hnm
Q |s the address 175 prem ses, which you
provi ded phot ographs for today, listed in this | ease?
A No, it's not.
This is a triple net lease; is that right?
That is correct.

What does a triple net |ease nean?

> O > O

It includes taxes and insurance.
Q So in addition to base rent, you have to pay
real estate taxes and insurance, okay.

|'mgoing to refer you to Section 5.3 entitled

"Additional rent." Please take a nonent to | ook at
Section 5. 3.

A Ckay.

Q s it your understanding that additional rent

Is to be treated exactly as rents hereunder, as stated
in this provision?

A What was your question?

Q Is it your understanding that additiona
rents, which states any sums due under the | ease, are
deened al so as rent? |s that your understandi ng?

A | really don't understand your question.

Q Ckay. And finally, I"'mgoing to refer you to

Section 29.0, "Anendnent of | ease.”
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| know you have seen this section before.

A Yeah.

Q Is it your understanding that this |ease
cannot be nodified in any way except in a witing agreed
to by both parties?

A That's what it says.

Q As far as you're aware, is there anything in
the | ease or anything in witing that you have that
woul d indicate that, due to COVID, the landlord is
required to provide you any credit?

A The landl ord offered me a $5,000 rent from
March of 2020 through the end of the pandem c.

Q And do you have that in witing?
A | do.
Q Ckay. |Is this an addendumto the |ease?

A No, it's not an addendumto the |ease. This
I's the agreenment that we nade at the beginning of the
pandemic. It's the agreenent that they tried to reflect

on their |edger by giving us $3,000 of what they say is

the --

Q Ch, the $17,000. | don't nean to interrupt.
The $17, 0007

A Well, look, I can't understand their |edger,
first of all, okay? Whatever they created there. But
the dollar amounts of $5,000 of rent -- the pandemic
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didn't end in Septenber. W were closed in Septenber.
So they decided that our $5,000 rent agreenent

just ended and --

Q But --

A If | may?

Q Sure, please, I'msorry to interrupt.

A They decided that the $5,000 rent ended. So

going into the pandem c, ny understanding was that | had
a $5,000 rent that was going to be due from March 2020
t hrough the end of the pandem c, and | al so understood
that we received $42,500 in PPP, $150,000 EIDL, and our
busi ness was al so closed for a lack of liquor |icense
for six nonths, over six nonths.

Q And do you have any of this in an executed
addendunf

A It's not an addendum

Q Who hel ped you with your application for PPP
funds?

MR BRADFORD: (bj ection, Your Honor, ny
client has already testified that he didn't apply
for PPP funds. What | believe is happening --

THE COURT: The objection is overrul ed.

M5. ZALMAN. He did testify he was deni ed.

THE WTNESS: No, | --

THE COURT: Excuse ne.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N oo o B~ W NP

N T T N T N I N T N B e e e N e I N T i
aa A W N P O © 00 N OO O &~ w N +—, O

HEARING July 01, 2021
5501V DLA 60

MS. ZALMAN: | apol ogi ze.
THE COURT: Excuse nme. Only |egal objections
can be made. The objection is overrul ed.
BY MS. ZALMAN:
Q Who assisted you in applying for any federa
CARES funds of any sort during COVID?
W applied oursel ves.
Wien you say "we," who is "we"?
Me, ny busi ness.

Your busi ness?

> O > O »

That is correct.

Q And your business is entitled District Live

Agency?

A That's one of ny businesses. | have The
Beverage Goup. | also have the business of
Churchill's, and | also have District Live Agency.

Q And do you have copies of the denial?

A | do.

Q You do?

A Mn hnm

Q Did you bring those today?

A | have it on ny phone. | believe -- | may
have entered it in ny affidavit. |Is the denial in the

affidavit, as well?
MR. BRADFORD: | can't help you.
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THE WTNESS: | have the record. |If you would
| i ke, Your Honor, | have it on ny phone, if that
matters. | can show you

BY M5. ZALMAN:

Q Do you believe that that denial in any way
requires landlord to give you further credits or has a
further obligation on the |andl ord?

A Repeat that, please?

Q Do you feel the tenant's inability, your
tenant inability to receive funds, that there is a |egal
obligation on landlord to then share funds wth you that
the | andl ord received?

A Vell, the landlord shouldn't be receiving
funds for the business.

Q Were you aware that |andlords and owners of
real estate, during COVID 19, could apply for federal
funds to apply to nortgage or real estate taxes and
tenants could apply for funds to pay for rent or however
they wished to apportion it?

A |"'mnot famliar with what real estate
prograns were available. I'mfamliar wth the Economc
| npact for the businesses.

Q So, really, the application of landlord or its
operator for federal funds has nothing to do with your

entity, District Live Agency, but you were hoping they
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woul d share funds?

A Hopi ng they woul d share funds? That's not how
it's framed. | was told that | would be paid for ny
servi ces on ny open bal ance fromthe advising of
Churchill's in the total of the anount that was owed,
and the rest to be applied to the -- Your Honor, they
need to keep an accurate PPP | edger and an accurate ElI DL
| edger of how the funds were all utilized, as well, if
you guys submtted that today.

Q Ckay. And you testified earlier that the
| iquor license was recently, |I'mnot sure the word you
used, suspended or term nated at the prem ses?

A It was -- twice, it was term nated.

Q And do you recall the date that it was
recently term nated or suspended?

A Yeah, it was around |ike March 27th-ish.

Q So a few nonths ago?

A Mnhmm Wth no -- with no comunication to
advi se us that our liquor |icense was going to be
pul | ed.

Q When was the last time you paid your $1, 300
per nmonth liquor license rent to the | andlord?

A Vell, it's -- it's tricky because we received
a ledger that | submtted in ny affidavit that was
contradicting her affidavit. W paid, in 2020, where,
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on her | edger, she reflects no paynents being made for
the liquor license, and the liquor |icense was not
renewed on March 31st of 2020, so | did not pay
follow ng that.
Q Isn't it true that the liquor license was in
danger because you were not paying the |icense vendors
A That's not true.

Q | would Iike to show you Plaintiff's Exhibit

MS. ZALMAN:.  May | approach?
THE COURT: Yes.
BY M5. ZALNAN:
Q |'mreferring you a docunent fromthe State of
Fl ori da Departnent of Business and Professional
Regul ation. Take a nmonment to |ook at it.
A Ckay. This letter comes nultiple tinmes a
year, Your Honor. It's just a no sale letter meaning
t hat you cannot purchase al cohol fromdistributors.
That's solely what it nmeans. And it didn't stop them or
put themin jeopardy because they renewed the license in
Sept enber and they had the license active until we
actual ly reopened.
They waited until we reopened, and then they

detached it again. So our funds, our PPP funds, the

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o b~ w N P

N N T N N R N T T o T T o S R S S T
aa A W N P O © 00 N OO0 O 0 W N . O

HEARING July 01, 2021
5501V DLA 64

EI DL funds, which they took from our business, were to
be utilized to pay accounts payabl e.
Entering the pandem c, Your Honor, this
busi ness did not carry outstanding bal ances except for
to The Beverage G oup.
Q Isn't it true the landlord warned you you

weren't carrying the requisite insurance for the

prem ses?
A Never. Never, never, never, not once.
Q Isn"t it true that would put the license at

risk and patrons at risk if you're not carrying the
requi site insurance?

MR. BRADFORD: (bjection, Your Honor.

THE COURT: Overrul ed.
BY M5. ZALMAN:

Q Isn'"t it true that you, on nmultiple occasions,
started buying liquor fromunlicensed vendors, once they
put this on hold, nmeaning the liquor |icense, because
you were not paying the liquor license bills?

A That's not accurate at all, no.

Q During COVID- 19, you indicated you were
conpl etely unable to operate.

Were there now | ocal restaurants or businesses
I n your nei ghborhood that were doing takeout or side

orders or outside --
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A | explained to you that, without the |iquor
| icense -- we do 99.9 percent of our revenue from

al cohol, ma' am
Q | understand you're saying that. The second
tinme the liquor license was revoked was a coupl e nonths
ago.
What about the entire year --
A Wien you say "revoked,"” what do you nean the
| i quor |icense was revoked?
THE COURT: Excuse nme. You do not get to ask
questi ons.
THE WTNESS: | just want to be sure --
THE COURT: Let her finish the question --
THE WTNESS: Well, | don't want to answer a
question that's --
THE COURT: Don't interrupt ne.
THE W TNESS:. (Ckay.
THE COURT: Let her finish the question, and
then you can answer. Do not interrupt each other.
THE W TNESS: Under st ood.
MS. ZALMAN:  |I'I1 rephrase.
THE W TNESS: Pl ease.
BY MS. ZALMAN:
Q This entire past year, before the State

placing the liquor |icense on hold a couple nonths ago,
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were you not able to operate maybe outside or do
t akeout ?

A No. The outside portion of our business is
surrounded by an unsafe structure. So the only outside
seating area or entertainnent outside, that's where the
unsafe structure is, as well.

Q Isn'"t it true this outside unsafe structure,
It was your idea to denolish so you could build the
courtyard and have nore bands come to play and increase

A That has nothing to do with --

THE COURT: Again --
THE WTNESS: It's an unsafe structure --
THE COURT: Excuse ne.
THE WTNESS: -- since 2018.
THE COURT: Excuse ne.
THE WTNESS: Yes, sir
THE COURT: Finish your question.
BY M5. ZALMAN:

Q Isn"t it true it was your idea to denolish the
unsafe structure, as you call it unsafe, so that you
coul d have or expand on your courtyard, bring bands, do
|ive events?

A Ckay.

Q Was that your idea?
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A Yeah.
M5. ZALMAN: | have no further questions.

THE COURT: Redirect?

MR, BRADFORD: Counsel, did you intend to
enter this into evidence?

M5. ZALMAN. | did put it in evidence. |
think that m ght be ny copy, I'msorry. Did | give
you - -

MR. BRADFORD: No, | don't recall you actually
entering this into evidence.

THE COURT: That is not in evidence.

M5. ZALMAN. Ch, did | not? | apologize, |
t hought | made that Plaintiff's Exhibit C

MR. BRADFORD: W have no objection.

M5. ZALMAN:. And | wish to enter it into
evi dence.

THE COURT: Al right. Admtted w thout
objection. Gve it to the Oerk, please.

M5. ZALMAN: | referred to it in cross
exam nati on.

(Plaintiff's Exhibit C was admtted into
evi dence.)

MR. BRADFORD: |'msorry, what's that nunber?

M5. ZALMAN: It is Plaintiff's Exhibit C

MR. BRADFORD: Ckay.
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REDI RECT EXAM NATI ON
BY MR BRADFORD:

Q Do you still have a copy of Plaintiff's
Exhibit Cin front of you?

A No, sir. | believe |I understand what it is.
It's just listing the different distributors --

Q | would like to, for the edification of the
Court, to read the portion there which is the |argest
paragraph on the page, and it's highlighted for you.

A "Under the law, all manufacturers and
di stributors are prohibited fromselling any al cohol
beverages for cash or otherw se and you are prohibited
from purchasi ng al cohol beverages from any nmanufacturer
or distributor or fromany other retailer or otherw se
until your account is paid in full. Retail vendors are
at all times prohibited from purchasing from anyone not
duly licensed under the Florida Statute. Al
di stributors are being notified of this action effective
this date.”

Q Now, you testified that this is a notice that
you received or the business receives many tines out of
the year, correct?

A Yes, sir.

Q And when you receive these, how can you

| awful |y operate?
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A We can operate with no issues at all. W just
can't -- we're put on what's called a no-sale |ist,
meani ng that we can't purchase additional inventory. So
It happens frequently because we have bi g weekends where
we have to purchase a lot. Qur invoices, according to
our purchasing ternms, are 10 to 14 days, and soneti nes,
due to cashflow, we're able to pay within that day, and
sonetimes we're not, but we have the inventory fromthe
invoices in order to sell to catch up to those. It's
the standard practice in our industry.

Q Thank you, sir. Now, the |ease, which was
attached to the lawsuit in this case, has been entered
into evidence, or the Court has taken judicial notice of
it.

Do you have a copy of the lease in front of
you?

A | do not, sir.

Q Wul d you say, in your capacity as a party to
this |l ease, that an operative liquor license is a
material termto this | ease?

A Absol ut el y.

Q Wul d you have signed this | ease but for the
provision that includes that a Iiquor |icense nust be
operable at all tinmes?

A | woul d not have signed the | ease.
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Q Do you believe that, under this |ease, you
have an obligation to pay rent when the liquor |icense
I s not operabl e?

A No.

Q So the Court can appreciate this, you do not
have an obligation to pay rent when the |iquor |icense
I's not operable, right?

A That is correct.

Q |f you can go to Section 3.1 of the |ease,
pl ease?

A Mm hmm  Yes.

Q |f you could just read Section 3.1, please.

A "Permtted use of business liquor |icense.
The prem ses shall be used and occupied by the tenant
solely for the purpose set forth in the BLI rider and
for no other purpose.”

Q Stop there. Wat was the purpose in the BLI
rider?

A It was to be utilized for running a bar,
operating a bar, Churchill's Pub.

Q Ckay. Pl ease continue.

A "The business of the tenant in the prem ses
shall be carried on under the nanme and style set forth
in the BLI rider and no other name and styl e approved by

the landlord in witing."
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Q Have you changed the nane of the pub?

A Absol utely not.

Q ALl right. Please continue.

A "Any violation of this provision shal
constitute a default of the | ease and be subject to
default provisions herein. Tenant and | andl ord shal
enter into a separate agreenent for the use of the
Churchill's Pub full liquor license and sal e of al cohol
as permtted by |aw "

Q Did you and the landlord enter into such a
separate agreenent for the liquor |icense?

A Yes, we did,

Q Ckay. Conti nue.

A "Said use of the liquor license shall run the
entire life of this |l ease and any | ease renewal terns
outlined herein."”

Q What did you understand that provision of the
| ease to nmean?

A That | would have a liquor license to operate
ny business at all times.

Q Ckay. Next sentence, please.

A "Said use of the liquor |license --

Q Next sentence.

A "At no point during the entirety of the |ease

termmay the tenant be permitted to obtain a separate
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| egal license for the use on the prem ses.”

Q So if your liquor license was not up to date,
despite it being paid for and despite the Plaintiff's
w t hhol ding of the liquor |icense, what is the result,
based on this |anguage here?

Are you able to obtain a separate |iquor
| i cense on your own, so that you can operate the
busi ness?

A No, sir, and actually, that would put me in
violation of ny lease, so | ambound to utilize their
| i quor |icense.

Q And the next sentence, please? It starts
wth, "Any violation."

A "Any violation of this provision shal
constitute a default of the | ease and be subject to
default provisions herein."

Q Is it your interpretation of the |ease, M.
Dal e, that they had defaulted under the |ease any tine
the liquor license was not able to be posted at the pub?

A That is correct.

Q s it your interpretation that, accordingly,
rent is not due and owing during this tine?

A That is correct.

THE COURT: Anything el se?
MR BRADFORD: Yes. And |I'msorry, Your
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Honor, if | may? | just want to have an
under st andi ng of Your Honor's schedule to the
extent that Your Honor has another set hearing --
THE COURT: Pl ease proceed.
MR. BRADFORD: (Ckay. Thank you, Your Honor.
BY MR BRADFORD.
Q |''mgoing to present to you what we had pre-
mar ked as Defendant's Exhibit 13.
Are you famliar with this docunent?
A Yes, | am
Q What is it?
A This is ny corrected affidavit for the Mdtion
to Determ ne Rent.
Q So is it accurate to say that this is the
Corrected Affidavit of Franklin Dale in Support of
Def endant's Mdtion to Determ ne Rent/Mtion to Dismss
filed on Cctober 26th, 20207
A Yes, it is.
Q Ckay. And as you quickly reviewit, is this a
true and accurate depiction of what you filed on
10/ 26/ 20 with this Court?
A Yes, it is.
Q Wth the exhibits, as well, correct?
A That is correct.

MR, BRADFORD: Your Honor, we will nove for
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the entry of what was pre-nmarked as Defendant's
Exhibit 13 into evidence.
THE COURT: Any objection?
MS. ZALMAN:  No objection.
THE COURT: It wll be admtted.
(Defendant's Exhibit 13 was admtted into
evi dence.)
BY MR BRADFORD:

Q So we're going to briefly go through your
af fidavit.

A Ckay.

Q And what | would |ike to enphasize here today,
as the Court has enphasized, is that we're not going to
go through the entirety of the affidavit. W' re going
to focus on the portions of the affidavit, which you
swore to and you're testifying to here today, that
relate to the rent.

A Under st ood.

Q Ckay?

A Yes, sir.

Q Ckay. Now, if we could, could you go to
Par agr aph 28, pl ease?

A Yes, sir.

Q So, at Paragraph 28, you reflected that Donita

Leavitt sent you an e-mail with District Live Agency's
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statenent and open bal ance report for 2019, correct?

A That is correct.

Q Did the statenment and open bal ance report that
was provided on January 10th, 2020 reflect that only
$1, 380 were due fromthe year 20197

A That is correct.

Q Ckay. Did the statenment and open bal ance
report provided by Donita Leavitt reflect that there was
aline itemfor security deposit in the amunt of
$10, 2007?

A Yes.
Q Whi ch you paid on May of 2019?
A Yes.

Q You recall Ms. Leavitt's |edger that has been
entered into evidence here, today, right?

A Correct.

Q Was there any accounting for the $10, 200 t hat
you paid as a security deposit? WAs there any
accounting of that on Ms. Leavitt's |edger?

A No.

Q So for those keeping score, we have got
$76,000 in rent credits, pursuant to your inprovenents
at 175, correct?

A That is correct.

Q W have got $128,000 in prom sed funds that
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could only have been directed to the business that,
I nstead, were directed to the sister conpany, Little
Hai ti Devel opnent Partners, correct?

A That is correct.

Q And you were prom sed those funds, right?

A Yes, sir, absolutely.

Q And you were prom sed that you could use those
funds as prepaid rent credits, right?

A Absol utely.

Q And you have a security deposit in the anmount
of $10,200 that was never applied, but you paid that,
right?

A Yes, sir.

Q But you haven't been credited for that either,
huh?

A | haven't and | offered -- | actually
requested, the first nonth of the pandemc, that the
application of our security deposit be utilized for the
agreed upon $5, 000 rent.

Q Ckay. At Paragraph 33, you refer to a
Qui ckBooks account.

| s Qui ckBooks the manner in which the business
handl es their financials and reports?

A Yes, it is.

Q Ckay. And you nake reference to soneone naned
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Zussy Coello at Paragraph 33; is that correct?

A That is correct.

Q Who is Zussy Coello wth respect to the
busi ness?

A Zussy Coello is the adm n and bookkeeper for
t he busi ness.

Q Ckay. At Paragraph 36, you nake reference to
a rent adjustnment agreenent where it was agreed, by M.
Kauderer, that the rent would be adjusted to $5, 000,
correct?

A That is correct and | believe it's marked in
Exhibit 6, Your Honor, is the communication.

Q Ckay. So that is -- you have just referred to
an exhibit within your corrected affidavit that has been
entered into evidence, correct?

A That is correct.

Q Ckay. So going to that Exhibit 6, can you
read for me -- well, first, can you tell the Court what
Exhibit 6 is?

A Exhibit 6 is a conversation between nyself and
the Plaintiff's principal, Mllory Kauderer.

Q Ckay. And you say to M. Kauderer, "So I'm
actually plus 16k on the year," but | would Iike for you
to read for the Court M. Kauderer's response thereto.

A "1'"ve just got off the phone and already
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wor ked out something better than that where he's
confortable and we're noving forward happy. Dealing
W th sonmething now and will call you after, but
basically it's you paying $5,000 per nonth for now,
March t hrough getting reopened, and we pay the rest."

Q Ckay. So this is a witten agreenent
reflecting the rent reduction agreenent between you and
M. Kauderer, correct?

MS. ZALMAN:  Ohj ecti on.

THE COURT: Sust ai ned.

MR. BRADFORD: (kay, | strike that.
BY MR BRADFORD:

Q Is this a reflection of M. Kauderer putting
into witing what you understood your agreenent between
he and yourself to be?

A Yes.

Q And when it says that you woul d be paying
$5,000 a nmonth for now, March, even though it appears
that it was April that you guys were having this
exchange, but for now, through getting reopened, what
di d you understand "getting reopened" to nean?

A The end of the pandem c, when we got to open
our business as normal .

Q | s the pandem c over now?

A Wll, the Gty of Mam gave bars perm ssion
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-- lifted the curfew W operated under -- we had bars
operating under a curfew for a while, and it was j ust
rel eased in April of 2021.

Q Ckay. But you're not reopened?

A No, sir.

Q Wiy aren't you reopened?

A | m not reopened because | don't have a |iquor
| i cense to operate.

Q Who has your liquor license that would allow
you to operate?

A Plaintiff.

Q Have you experienced hardship as a result of
not being able to open your business?

A Absol utely, sir.

Q And the agreenent was that you woul d have a
$5,000 a nonth rent until you reopened, but you're still
not reopened, correct?

A That is correct.

Q However, the |edger that has been entered into
evi dence, created by Donita Leavitt, does not reflect
$5,000 a nonth in rent, does it?

A No.

Q So the | edger that has been entered into
evi dence, that was created by Donita Leavitt is patently

| naccurate, correct?
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A Correct.

Q Now, you, attached to your affidavit, have
your own |edger; is that correct?

A That is correct.

Q So if we can nove to Exhibit 8 to your
affidavit, could you go to the |last page, please?

A Yes, sir.

Q Now, we tal ked about a security deposit. |Is
that security deposit referenced here on the |ast page
to the exhibit to your affidavit?

A Yes, it is.

Q And how nuch does it reflect that that
security deposit was?

A $10, 200.

Q Ckay. And there's sonething that says PPP
m nus payroll payouts?

A Mm hnm

Q What were the narrow ways that PPP noney coul d
be used?

A My understanding is to pay enpl oyees, pay rent

MS. ZALMAN. Objection. He's a lay wtness.
He already testified he doesn't have an
understanding, in prior testinmony --

THE COURT: Overrul ed.
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BY MR BRADFORD:

Q Is it al so your understandi ng that nortgage
I nterest could be paid, also?

A Mortgage interest, yeah.

Q Ckay. But not a natural nortgage?

A No, that's not |isted.

Q Ckay. Was there any reference, when you
agreed with Mallory Kauderer that the rent would be
reduced to $5,000, was there any reference that the

reduction woul d be comng fromthe PPP --

A No, sir.
Q -- funds?
A No, sir.

Q Was it your interpretation of your agreenent
that you had to essentially pick either a $3,000 a nonth
reduction to $5,000 or your PPP funds?

A No.

Q So is that why you have included $28, 551 here
i n your |edger?

A Yes.

Q Because it's your understanding that those
funds can only be used for the purposes of rent or the
payment of nortgage interest, but you haven't heard
anyt hi ng about any paynment of nortgage interest, have

you?
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A No.

Q No. The next |ine under the section of
"Tenant credits" reflects $149, 000.

A Yes, sir.

Q Can you explain to the Court why that line is
I ncl uded here?

A Because that's the amount of noney that we
actually received into the business bank account from
t he federal governnent.

Q But as we discussed earlier, what happened the
sane day that that noney canme into the business's bank
account ?

A It was wired out of the bank account and
entered into QuickBooks as a | oan payable to Little
Hai ti Devel opnent Partners, LP

Q To the sister conpany, right?

A A conpany that has never been in our
Qui ckBooks. It has never been associated in any
capacity with Churchill's Pub in doing any business.

Q And you know this because you have been the
owner/operator of the business for how | ong?

A Qutright, since 2019.

Q Okay. There is a reference to $128, 000.

A Mm hnm

Q Can you explain to the Court what that's
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about ?

A It's my open invoice for hospitality advising
to the Plaintiff for rent credits.

Q Ckay. And the $76, 1377

A That's also to be applied for rent credits as
| nprovenents to 175.

Q Ckay. So what is the total of credits that
your |edger reflects you are owed by the Plaintiff which
can be applicable to rent credits?

A It's $392, 188.

Q So even if, even if, there was a $208, 000
bal ance in rent owed, how nuch would you still be owed?

A Still be owed $190, 000.

Q And to be clear, in each of these, each of
these itens totaling $392,000, in each instance there is
an express agreenent that those funds could be and woul d
be applied to rent credits, correct?

A It was expressed and al so denonstrated through
ny | eases, as well.

THE COURT: Anything el se?
BY MR BRADFORD:

Q Who was the person -- strike that.

MR. BRADFORD: Not hing else, Your Honor.
THE COURT: The witness is excused.
THE WTNESS: Thank you.
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THE COURT: Who is your next w tness?

MR BRADFORD: | would like to call M. Zussy
Coel | 0, pl ease.

THE COURT: Do you have any w tnesses to cal
followng this wtness?

MR BRADFORD: This will be ny [ast wtness,
sir, and | anticipate that this will be brief.

THE COURT: Do you have any rebutta
W t nesses?

MS. ZALMAN:  No, Your Honor.

THE COURT: Al right.

THE CLERK: Pl ease raise your right hand. Do
you swear or affirmthe information you' re about to
provide will be the truth, the whole truth, and
nothing but the truth, so help you God?

MS. COELLO  Yes.

THE COURT: Have a seat, nma'am please. You
may inquire,

ZUSSY CCELLO
called as a wtness on behalf of the Defendant, having
been first duly affirmed, testified as follows:
DI RECT EXAM NATI ON
BY MR BRADFORD:
Q Good afternoon, Ms. Coello. Can you state

your nane for the record?
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A Zussy Coel | o.

Q And how do you spell that?

A Z-U-S S Y, last name COE-L-L-O

Q What was your role, Ms. Coello, inrelation to
t he business of Churchill's Pub?

A O ficer manager, bookkeepi ng.

Q And how | ong did you serve in that role?

A | began work in July of 2015.

Q And did your work and service in this role
include a famliarity with the Qui ckBooks for the
busi ness?

A Yes.

Q And how so?

A | would enter data into Qui ckBooks. | would
i nvoice, | would do accounts payable, receivable. At
the end of the nonth, | would bal ance out the bank

statenments, nake sure that everything fromthe bank
statement is in there.

Q Ckay. And you are famliar with the

Qui ckBooks programat Churchill's Pub as a result,
right?
A Yes.

Q So 1'mgoing to show you what we have pre-
mar ked as Defendant's Exhibit 26.

Are you famliar wth the docunent that | have
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just provided you?

A Yes but it's hard to see.

Q | apologize that it's alittle small.

A Yes.

Q Are you famliar with that?

A Yes.

Q And how are you famliar with it?

A | entered the invoices, this invoice pretty

much every two weeks since | started working there.

Q Ckay. And does this reflect an accurate
depiction of the invoices that you entered into the
Churchill's Pub Qui ckBooks?

A Yes.

MR. BRADFORD: Your Honor, we would nove to
enter what we had pre-marked as Defendant's Exhibit

26 into evidence.

MS. ZALMAN:  No obj ecti on.
THE COURT: Admitted w thout objection.
(Defendant's Exhibit 26 was admtted into
evi dence.)
BY MR BRADFORD:

Q Ms. Coello, what does this reflect?

A Accounts payable to or accounts owed to The
Beverage Group of $128, 000.

Q Ckay. Now, therefore, does that nean that
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Churchill's Pub owed The Beverage G oup $128, 000?

A That is correct.

Q | n your capacity as bookkeeper, are you
famliar with any prior instances of Franklin Dale or
his entities receiving rent credits for nonies owed?

A Yes.

Q Can you provi de an exanpl e?

A Prior to 2019, when he received the | ease, we
did rent credits to 5524 of about $60, 000.

Q So you're testifying here today that,
previously, the Plaintiff's principals had provided rent
credits for nonies owed to M. Dale in the anmount of
appr oxi mat el y $60, 000?

A That is correct.

Q Ckay. So therefore, was there ever a nonent
in time that you recall where it was ever understood
that rent credits would no | onger be provided to M.
Dal e?

A No.

Q And how are those rent credits generally
appl i ed?

A It -- well, it just -- I"'mnot sure |
under stand t he questi on.

Q |'msorry. So when we're tal king about rent

credits, to the extent that rent is owed by M. Dale, if
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he had credits, would those credits serve as a reduction
on the nonies owed?

A Yes.

Q Ckay. In your time as bookkeeper, did you
ever see Little Haiti Devel opnent Partners involved in
any transactions with Churchill's Pub?

A No, | did not until the SBA and | saw that an
entry was nade by the admin, so it would be either
Donita Leavitt or her bookkeeping, to enter that. So |
saw it as an entry of $149,000 to that conpany. That
was the first tine ever seeing that.

Q Were you surprised to see that?

A Very.

Q Are you aware, in your capacity as bookkeeper
for the business, of any loan fromor to Little Haiti
Devel opnent Partners?

A No. |'ve seen |oans to other, several other
conpani es, but never to that conpany until that date.

Q Ckay. And if such a loan were in existence at
that time, you would have known about it, right?

A Yes.

Q Ckay. Have you ever objected to or refused
any directives from Churchill's Pub?

A What do you nean?

Q Ckay, let ne be nore specific. Has there ever
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been a tinme where Donita Leavitt asked you to do
sonething that you were unconfortable wth pursuant to
the legality of such a task?

A When there's things | would question, she
would just tell me to put it as "ask ny accountant," and

| did that. And then there was instances where, at the

end, where to do accrual, | wouldn't do that, her
accountant would do that or she had -- it just, you
know. If | didn't understand something, I'll leave it

as "ask ny accountant" as per her directions.

Q Before Franklin Dale took over the operation
of the pub, is it your understanding that there was
al ways insurance in place?

A Excuse ne? Insurance in the pub prior to
Frankl in taking over?

Q Correct.

A No, there wasn't.

Q There was not ?

A Not to ny understandi ng. They stopped
I nsurance, | don't know, probably during the tine of
sone | oans where they were having difficulties paying
anyt hing, our accounts payabl es, maybe -- you know, so
that was renoved, it was stopped a while ago.

MS. ZALMAN:  Your Honor, can | ask the

rel evance of the questioning? Because this is
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bet ween two entities that are not --
THE COURT: |Is that an objection? She has

al ready answered the question.

MS. ZALMAN: | just nmean it just continuing.
| don't --
THE COURT: | have no idea what the reason is.

MS. ZALMAN.  Ckay.
THE COURT: But go ahead, sir.
MR. BRADFORD: And |'ve only got one nore
questi on.
MS. ZALMAN.  Ckay.
BY MR BRADFORD:

Q Are you famliar wth any exanples of the
com ngling of funds between associ ated busi nesses,
busi nesses associated with Churchill's Pub?

A Yes, several.

Q I n those instances of comngling that you're
famliar with, did it appear to you that the purpose of
such comngling was to avoid -- strike that.

What was your belief, when you saw t hese
exanpl es of com ngling, as to what was happeni ng?

A | thought it was wong. | even asked the
accountant, Manal Qiver's office at one point, because
| would get -- | said they do it, because I, you know,

worked with her a little bit, and she's like, yes, it's
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illegal but -- and it just becane very gray area, so |
just left it alone. But yes, it was sonething she said
they practice. | don't know why or what the |[egal gray
area i s about.

Q And it was concerning?

A To ne, yes.

MR. BRADFORD: No further questions.
THE COURT: Cross exam nation?
CROSS EXAM NATI ON

BY MS. ZALMAN:

Q Hi, good afternoon.

A Hel I o.

Q Do you feel you have any bias in answering
questions here today?

A No, | do not.

Q Are you in a personal or romantic relationship
w th the Defendant?

A Currently or what is your question?
Are you his girlfriend?
No, |'m not.

Were you ever his girlfriend?

> O > O

Rel evance? Sorry, but |I'mnot bias.
MS. ZALMAN:  Your Honor, |'mjust trying to
show that there's bias and |'mnot --

THE COURT: | don't understand your answer.
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What did you just say?

THE WTNESS: | just want to know the
rel evance.

MR. BRADFORD: (bjection, Your Honor.

THE COURT: No, no, no, | nake determ nations
as to what's relevant here. The objection is
overrul ed. Answer the question.

THE WTNESS: | was in a relationship with
hi m

BY MS. ZALMAN:
Q How | ong ago?
A | m not sure.
Q Can you give ne an approximte tine, ten years

ago, six nonths ago?

A About a nonth ago.

Q And it's now term nated?

A Yes.

Q So you cane here today of your own free will?
A Yes.

Q Is it true that Little Haiti owns 5501

therefore, Churchill's Pub and 5501 are disregarded
entities?

A | do not know who owns what. | just knowit's
Donita Leavitt, Manal, Franklin Dale, and Mllory was

partners. Fromwhen | first got interviewed, that's
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what | was shown and that's how I got hired.
Q Do you have any evidence in witing of rent
credits that you are testified are reflected on your
| edger ?
A Excuse nme?
MR DALE: It's not her |edger.
MR BRADFORD:  Shh.
BY M5. ZALMAN:
Q Do you -- this |edger that you produced today,
did you make this | edger?
A | did not produce anyt hing.
Q |'msorry. The | edger that was just brought
Into evidence and shown to you, that |edger, you did not
create?
MR. BRADFORD: (bjection, asked and answered.
THE COURT: Overrul ed.
BY M5. ZALMAN:
Q Ckay. What is your role with Defendant,
District Live Agency, if anything?
A District Live Agency, | was an enpl oyee in
Churchil|'s Pub.
Q In Churchill's Pub?
A Yes.
Q And what is your role at Churchill's Pub?
A Currently, I'mnot enpl oyed.
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Q Wien you were enpl oyed, what was your role?
A | was office nmanager/bookkeeper.
Q You just testified that -- about rent credits.
Do you have anything in witing regarding rent credits?
A No. A lot of tines, Donita would do -- either
enter it herself or she would just tell ne over the
phone.
MS. ZALMAN. Ckay. | have nothing further.
THE COURT: Any redirect?
MR, BRADFORD: No, Your Honor.
THE COURT: You're excused. Any other
W t nesses?
MR BRADFORD: No, Your Honor.
THE COURT: Al right. And you have no ot her

evi dence?
MS. ZALMAN:  No, Your Honor
THE COURT: Al right. 1'lIl give you each

five mnutes for closing argunents.

MS. ZALMAN:  Your Honor, | would like to --
|'msorry | speak very slowy, but | would like, in
my closing, to refer to a pleading that we filed
earlier by Donita Leavitt in this case. | can
submt that as evidence if you prefer the evidence.
| just want to refer --

THE COURT: Is this pleading filed --
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M5. ZALMAN. It's filed --

THE COURT: -- in connection with this
litigation?

M5. ZALMAN: It's filed in connection with
this litigation.

THE COURT: In this case?

M5. ZALMAN: In this case.

THE COURT: Because reference has been nmade to
ot her evictions sonewhere el se.

M5. ZALMAN: Just in this case, referring the
liquor license, and it was filed --

THE COURT: Wth regards to this case --

M5. ZALMAN: This case only.

THE COURT: -- | will take -- let nme finish.
M5. ZALMAN: | apol ogi ze.
THE COURT: | will take judicial notice of all

the pleadings that were filed in this case here in
Circuit and earlier in the County Court.

M5. ZALMAN.  Thank you.

THE COURT: And so the record is clear, when |
refer to the case in the County Court, | am
speaki ng of -- one second -- Case Nunber 2020-
18438- CC- 05.

MR, BRADFORD: What is that, sir, I'msorry?

THE COURT: 2020-18438- CC- 05.
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MR. BRADFORD: |s that the County --

THE COURT: That's the eviction case.

MR. BRADFORD: Ckay, sir, thank you.

THE COURT: Upon being transferred to the
Crcuit Court, this case was assi gned Case Nunber
2021-10914- CA-01.

Are we ready?

M5. ZALMAN: | ' mready.

MR, BRADFORD: It's her notion.

THE COURT: Go ahead. You have five m nutes.

M5. ZALMAN:.  Your Honor, in ny opening, |
started out with, and the Court is already aware of
the law, so | won't need to get into it, but this
hearing today is governed under 83.232, and |I'm
only going to address Subsection A and B --

THE COURT: That is correct.

M5. ZALMAN. -- whether the tenant has been
credited and what constitutes rent.

THE COURT: That's the only issue before ne
t oday.

M5. ZALMAN.  \What the witten evidence does
reflect, pursuant to the lease, Plaintiff's Exhibit
B, is that the rent is $8,800 for year one, $9, 300
for year two, $9,800 for year three. The witten

evidence in the | ease i ndicates that additional
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rent shall also be deened as rent.

Subsections 5.2 and 7.0 define the rent and
define this lease as a triple net |ease, including
both real estate taxes and mai ntenance, as well as
I nsur ance.

THE COURT: And sal es tax.

M5. ZALMAN:. And sales tax. The |edger
submtted by the Plaintiff's witness reflects that
the rent has not been paid since May 2020, for a
total bal ance of $200, 082. 06.

The | edger submtted into evidence al so
reflects the liquor license rental, $1,300 a nonth,
hasn't been paid since Decenber 2019, for a total
of $36,400. That is what the witten evidence
reflects.

Here is what is not in evidence: Wat's not
i n evidence is any agreenent, addendum or
amendnent for rent credits. What's not in evidence
is anything related to an agreenent for $76,000 in
I nprovenents, or in evidence any receipts, contract
agreenents, or anything that $76, 000 was spent.

What's not in evidence is any | anguage that
the | ease which governs this nmatter, a commerci al
| ease binding between the parties, that there can

be side agreenents that would change the terns of
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this lease. | think evidence was -- or testinony
was m sgiven that there is |anguage in the | ease
where tenant, at any point, could decide not to pay
rent. That's absolutely not true. There is
nothing in the lease. |In fact, Section 29 governs
that the |l ease has an integrated cl ause which
governs it.

In ternms of application of federal funds to be
applied to the tenant, it is our position, and has
been our position since the beginning, that, one
federal funds provided to the landlord or its
operati ng agency to be used for whatever guidelines
the federal CARES Act, PPP allows, is nothing
related to the tenant, nor does tenant have any
obligation -- have any right to see those funds or
see accounting for those funds.

Tenant, in his own right, had opportunity to
apply. And regardless, there is nothing in the
| ease that says that an event of this nmagnitude, or
any case law as far as | know, that woul d prevent
tenant from paying nonthly rent.

There is nothing provided with proof of
paynment, checks, subm ssions, even July rent was
stated it was paid today, we don't have paynent for

t hat because it was stated it was continued as a
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credit.

Again, what's in evidence is testinony that
the landlord is facing a hardship, potenti al
foreclosure, already, fromthe second | oan. Rent
hasn't been paid for over a year-and-a-half.

If there are disputes between the entities
regarding liquor license or other disputes on
i nprovenents, the tenant has a renedy at |aw, which
I s damages, which is a counterclaim They can
di spute noni es between them

What a tenant cannot do, in the state of
Florida, is hold a property hostage by not paying
rent. They have renedies available to them and
that is damages. You cannot stop paying rent, and
definitely, you cannot stop paying rent in an
eviction action. And if they want to conti nue
these clains, then they have to put rent into the
Regi stry, and we argue that includes both rent and
additional rent for the past year-and-a-half, as
wel | as going forward each nonth on the date due.

In terns of the liquor license, we have filed
in this case, on April 17, 2021, and the Court has
taken judicial notice, an affidavit of M. Leavitt
claimng the urgent cry of landlord that it is

tenant who is putting the liquor license at risk
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for failure to pay utilities, for failure to pay
the license, distributors at Brown Distributing,
Eagl e Brand Sal es, Southern dacier, for failure to
adhere with the code and ordi nances of the |iquor
license for failing to pay anything related to it,
as well as for failing to pay the liquor |icense
rent for the year-and-a-half.

| don't understand why the tenant believes the
| andl ord is supposed to keep this going if, A he's
putting it in jeopardy, not carrying the insurance,
and not paying the |liquor |icense vendors, and not
payi ng the rent to the |andl ord.

It's not the landlord's job to run this
busi ness. What this is an exanple of, and we
believe in all four cases, is the tenant has
suffered, is a suffering business, and is not able
to pay, and our client, who owns the property,
cannot suffer or |ose the property because the
busi nesses have fail ed.

So we believe, under Florida |aw, 83.232, rent
must be submtted into the Registry of the Court.
That's all. Thank you.

THE COURT: I n what anount?

M5. ZALMAN.  We are asking for the full anount
of $208, 082. 06, plus $36,400, as testinony was
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provi ded by Defendant's wi tnesses that that |iquor
license rental is part of the | ease which is deened
addi tional rent under 5.2 and 7.0.

THE COURT: Thank you.

M5. ZALMAN.  Thank vyou.

THE COURT: o ahead, sir.

MR. BRADFORD: Good afternoon, Your Honor.
May it please the Court?

A quote from Counsel less than a m nute ago,
enphatically, was that it's not the landlord s job
to run this business, and guess what? She's
exactly right. It certainly isn't the landlord's
job to take noney that is intended to go to the
busi ness, that has been prom sed to go as prepaid
rents, and take it and put it in his own pocket,
and to give it to a quote, unquote, "sister
conpany. "

Your Honor, Counsel just argued that there is
evi dence of hardship. Were is the evidence, Your
Honor? They haven't submitted one docunent
reflecting hardship. M. Leavitt testified, quote,
"Yes, | believe that there is sonme hardship," but
they haven't put forth one docunent that reflects
t hat .

And in fact, what's crystal clear is, to the
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extent that they are having issues with their
nortgage, well, they should have had at | east
$149, 000 that they dedicated, that they suggest
that they dedicated --

THE COURT: As | stated to you earlier, if you
read the |ast sentences of 83.232, Sub 1 --

MR, BRADFORD: Yes, Your Honor.

THE COURT: -- which is, does speak of that
Issue, and that is, if the landlord is in actual
danger of the loss of prem ses or other hardship
resulting fromthe loss of rental inconme fromthe
prem ses, the landlord may apply to the Court the
di sbursenment of all or part of the funds so held in
the Court Registry.

MR, BRADFORD: Yes.

THE COURT: | am not, today, naking a
determ nation as to whether or not any anount in
the Court Registry may be taken and provided to the
| andl ord because of that. |'mnot deciding that
I Ssue.

The only issue that |'mdeciding, as | told
you at the inception of this hearing today, is
whet her or not there is any rent that needs to be
deposited into the Registry of the Court.

MR. BRADFORD: Yes. Yes, Your Honor. And our
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position is that there is none. Qur position, Your
Honor, is that the rent has been paid, that even to
put noney in the Court Registry will result in an
extrenme hardship to ny client, Your Honor.

Your Honor, Florida Statute Section 83.232
allows this Court to determ ne the factual or |egal
I ssues concerni ng whet her the tenant has been
properly credited by the | andl ord.

THE COURT: And that's what I'mtrying to do.

MR. BRADFORD: And that's what we're trying --
that's exactly -- we're on the sane page, Your
Honor .

THE COURT: Well, you're kind of addressing
ot her issues.

MR. BRADFORD: |I'mreally not wasting your
time, sir, | prom se.

THE COURT: Don't waste your tine. You're the
one wth five m nutes.

MR. BRADFORD: | appreciate that, sir, and
this is all going to the heart of the issue. M
client was not properly credited by the | andl ord
for rents paid.

THE COURT: Cot it.

MR. BRADFORD: | appreciate that Your Honor

has the discretion here to nake a determ nati on

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

HEARING July 01, 2021
5501V DLA 104

based on the factual circunstances, based on the
totality of these circunstances. | think Your
Honor can see this is not just a regular eviction.
These are people's |ives.

This is -- these are people's |lives at stake,
Your Honor, truly, and the call ousness by which the
Plaintiffs have behaved, the unl awful ness by which
the Plaintiffs have behaved, you have the
di scretion, Your Honor, to take that into
consi deration, and equity requires that you do so,
Your Honor.

THE COURT: Al right.

MR. BRADFORD: | appreciate your tinme. M
client appreciates your tinme. W appreciate the
forumto seek justice for what has happened here
and we are hopeful that Your Honor can take the
totality of these circunstances. | know you know
that something is not right here, Your Honor. |
appreciate it. Thank you, Your Honor.

THE COURT: Al right. Let nme tell you what
|"mgoing to do. Wth regards to the |iquor
license rent, or whether it is you want to call it,
| amnot clear in ny mnd as to what's going on
with that. Therefore, I amnot going to order the

tenant to pay the $36,500 for the liquor license.
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This is by no neans suggesting that he does not owe
it.

At this tinme, | amgoing to |l ook at the rent
and the rent for the premses only. Wth regards
t hereto, you requested $208,082.06. During M.
Leavitt's testinony, she admtted at |east on one
occasion that there may be an error with regards to
$2, 700.

Therefore, what | amgoing to do is | am going
to round that off and require the tenant to pay
into the Registry of the Court the sum of $205, 000
no later than July 15th.

MR, BRADFORD: Your Honor --

THE COURT: And | expect the base rent, not
the liquor license, to be paid into the Registry of
the Court. | amnot, at this tinme, making any
determ nati on, assum ng he pays that noney into the
Court Registry, that noney will remain in the Court
Registry until | enter an order authorizing the
rel ease either back to this tenant, or to your
client.

In the event that you apply for relief from
t hese funds, prior to the conclusion of this case,
| wll expect for you to satisfy exactly what's

going on wwth all the PPP funds and where the
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hardship is and where you stand, none of which |
have any evi dence here, today.

| am not going to rel ease any of those funds
sinply because you tell ne that you need it.

That's not how | read that statute.

MR, BRADFORD: Your Honor, if | may?

THE COURT: Yes, sir.

MR. BRADFORD: And we respect Your Honor's
order. M client is unable to operate the business
that is fundanental to this case because the
Plaintiff is holding hostage, as they have been for
nont hs, as they have been for the entire pandem c,

t he necessary paper so that he can even operate the

busi ness.
THE COURT: | have not, today, nmade a
determ nation -- excuse ne. You can be as -- you

can express your dislike with my rulings however
you want. However, | advise you and your
col | eagues that if you have a dislike for ny
rulings, there is a court right by Florida
| nternational Universal called the Third District
Court of Appeals. | do answer to that court. Take
it up there, not wth ne, okay?

MR. BRADFORD: | apol ogi ze, Your Honor.

don't nean to be --
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THE COURT: No, | --

MR. BRADFORD: | don't nean to be
denonstrati ve.

THE COURT: The gentl eman behi nd you.

MR. BRADFORD: He's not ny coll eague.

THE COURT: | don't know who he is, okay?

UNI DENTI FI ED MALE: |'m sorry.

THE COURT: But | expect full respect, not to
me, but to this building, okay?

MR. BRADFORD: Absol utely.

THE COURT: Now, | have not, today, nmade a
determ nati on whether or not your client has been
constructively evicted fromthis prem ses. You
have a counterclaim | amnot touching the
litigation with regards to any of that.

"' m making a sinple determ nation on Chapter
Florida Statute in connection with the rent, and
that's it. | amnot turning over any rent noney to
any landlord at this tine.

MR. BRADFORD: So your determ nation, just so
that | can understand, Your Honor, your
determ nation is that ny client has been properly
credited wwth all rent?

THE COURT: Wth the exception of the issue of

the liquor license. Now, you haven't filed any
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notion for an injunction conpelling the |landlord --

MR. BRADFORD: Yes, we --

THE COURT: ~-- to reinstate the |iquor
l'i cense.

MR. BRADFORD: Yes, we have, Your Honor. W
have. W have an injunction notion on your docket.

THE COURT: Set it for a hearing. Then set it
for hearing.

MR. BRADFORD: Can we get a date --

THE COURT: 1'Il be happy to hear it whenever
you want. | would do it tonorrow, but you're not
here tonorrow.

MR. BRADFORD: | can have a coll eague argue it
or we can do it via Zoom

THE COURT: \Where is the liquor |icense?

M5. LEAVITT: It's in what the State calls
escrow or |aw enforcenent with the State call ed
escCr ow.

THE COURT: \Why?

M5. LEAVITT: It's been lifted off the
property.

THE COURT: \Wy?

M5. LEAVITT:. It was believed that he -- first
of all, he doesn't have any liquor liability

I Nsur ance. He --
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MR. BRADFORD: That's incorrect, Your Honor.

M5. LEAVITT: | lifted it nostly for the
protection of the license itself and for nyself.
| f there's no insurance on -- the liquor liability
in place, if sonething does happen, it goes to the
i quor license holder, owner of the |iquor |icense.

| have no proof of insurance, no proof that
bills were paid, no understandi ng of where he is
purchasing his liquor that he's selling.

M5. ZALMAN. But you were notified by the
State.

M5. LEAVITT. That no nore |iquor could be
purchased by the --

THE COURT: Well, what does it take to
reactivate this liquor license so that this
gentl eman can begin |iquor sal es?

MS. LEAVITT: It's another full application
process as | did when | first acquired the |iquor
license in 2014, which wll go through the state
and require inspections, etcetera.

THE COURT: And how long will that take?

M5. LEAVITT. I'mtrying to renenber. | want
to say it was |ike 30, 45 days, approxi mately.

THE COURT: So let ne ask you this. Assum ng

that this gentlenman, this corporate entity
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deposi ted $205,000 into the Registry of the Court,
say tonorrow, and | continue to have hi mpay rent

into the Court Registry on a nonthly basis, howis
he to operate this business so he can continue to

do so?

M5. LEAVITT: |If he can prove that he has
everything legally, appropriately in place, to have
a liquor license, then that's a very different
conversation, Your Honor.

THE COURT: Ckay. | can order that, as well.

MR. BRADFORD: We woul d appreciate that, Your
Honor .

THE COURT: | can order that, as well, and
require himto provide proof of insurance and all
t he necessary requisites so that he can sell
l'i quor.

MR. BRADFORD: We would like --

M5, ZALMAN. @ W --

MR. BRADFORD: We woul d |i ke Your Honor to
i nclude in your order, Your Honor, that when we, in
fact, do that, they nust be obligated to
i mredi ately provide us with --

THE COURT: | have no problemw th that.

MR. BRADFORD: Thank you, Your Honor.

M5. ZALMAN:  Your Honor, what Ms. Leavitt |eft
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out, and | think it's helpful, and we're conpletely
agreeable to that, is the State warned her, if it's
done incorrectly, they will pull this forever. So
they said -- they warned her that this needs to be
done correctly.

THE COURT: | amnot here to go beyond
enforcing this contract that the two of you have
entered into, okay? You have a contract and |I'm
here to enforce it and, at this tinme, you have
asked me to use Chapter 83 to enforce your contract
and |' m doi ng so.

| amordering himto pay the rent into the
Regi stry of the Court. | amordering himto
provide proof that he is in conpliance and entitl ed
to sell liquor at this prem ses. And therefore,
|"mordering you to provide himwth the Iiquor
i cense so he can do that and nake nobney and
continue to pay the rent.

MS. ZALMAN: Can we wite this order --

THE COURT: Until | resolve all of these
I Ssues.
M5. ZALMAN. -- today, so that there's no

di sput e goi ng back-and-forth between counsel? Can
we quickly wite it up?

THE COURT: You can wite it up right now.
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M5. ZALMAN. Ckay. That woul d be great.

THE COURT: Bl ank orders, please?

MR. BRADFORD: Thank you, Your Honor.

THE COURT: |'mgoing to enter an order
rel easing the exhibits back to the parties.

MR. BRADFORD: And Your Honor, with respect to
-- just so | get an understanding and can educate
nmy client on what his options are at this point, |
just want to make it clear that your ruling is that
the tenant was properly credited with the rent.

THE COURT: | amnmaking a ruling that, based
on the evidence presented by you today, there is
some serious concerns about that. Wether or not
you can convince ne in an evidentiary hearing or a
jury trial, whatever it is this case ends up in, as
to whether or not he's entitled to PPP | oan
credits, that's for another day and another tine.

MR. BRADFORD: Indeed with respect to our
counterclaim but Your Honor is expressing that
there are serious concerns with respect to the
I ssue - -

THE COURT: |I'mreally not sure. I'mreally
not sure what's goi ng on.

MR. BRADFORD: And | can understand that, Your

Honor. | can understand that. But the reason why
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| ask this questionis, in light of your serious
concerns, in light of you not know ng what's goi ng
on, | amquite shocked that, even though it's clear
that we don't know what's going on, that you woul d
order the full anount that they would put forth,

despite the fact that we have put forth conpetent

evi dence --
THE COURT: The 11th --
MR. BRADFORD: -- negating --

THE COURT: Excuse nme. The 11th Judi ci al
Crcuit will take control of these funds. \Were
these funds go fromhere is another question for
anot her tine.

MR. BRADFORD: | appreciate that, Your Honor,
but in the event -- let's just be clear, Your
Honor. In the event that ny client sonehow wasn't
a mllionaire and couldn't come up with $200, 000,
where his business has not been able to operate for
months, in the event that he's not able to do that,

then he gets evicted. And equity --

THE COURT: Counsel, | would suggest the two
of you, I"'min recess, confer as to the | anguage of
the order. 1'll see you back in five m nutes.

M5. ZALMAN:  Yes, Your Honor.

THE COURT: | expect the order to be conpl eted
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at that tine.

M5. ZALMAN:  Yes, Your Honor.

MR. BRADFORD: Thank you, Your Honor.

(Court in recess.)

MR. BRADFORD: Defendant's pleadings shall be
stricken. However, these are just -- these are not
-- in the event that ny client didn't pay into the
Regi stry, our pleadings, vis-a-vis our
counterclaim do not get stricken.

THE COURT: | don't strike pleadings in
connection with a failure to pay rent. | award
possession of the prem ses, period.

M5. ZALMAN:  Understood. | --

MR. BRADFORD: Ckay.

M5. ZALMAN:  You're correct. | did not take
Into account the counterclaim | wasn't referring
to that. | just want to have an automatic order of

possessi on.

MR. BRADFORD: Ckay. So the order shoul d
reflect that.

M5. ZALMAN: | listed out the state and county
requi renents that | was aware of.

MR. BRADFORD: To be clear, we want to include
in the order that the Judge is not naking any

determ nations as to any alleged prepaid rents or
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setoffs or -- no determnation as to any prepaid
rents. |s that correct, Your Honor?

THE COURT: The record is abundantly cl ear
that | have not decided the nerits of this case. |
made a determ nation of what rent needs to be
deposited into the Registry of the Court, and |
haven't nmade a determ nation as to whether or not
|"mgoing to rel ease any of those funds to the
| andlord at this tine.

MR. BRADFORD: Thank you, Your Honor.

THE COURT: | haven't made any determ nation
as to whether or not your client owes or does not
owe the rent for the liquor |icense.

| amrequiring the liquor |license to be
I mredi ately reinstated provided Defendant can neet
the criteria.

M5. ZALMAN. That's beneficial to everybody.

THE COURT: | think | have made ny ruling
abundantly clear on this record and we have a
transcript of it.

MR. BRADFORD: No, | appreciate that. | just
want ed to nmake sure that the order matches Your
Honor's ruling, Your Honor.

M5. ZALMAN. Do you need nore paper? | tried
to be brief.

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

HEARING July 01, 2021
5501V DLA 116

THE COURT: | assune these other evictions
that you all have are not in ny division, correct?

M5. ZALMAN:. (Laughing.)

MR. BRADFORD: | don't know what's so funny.
One of themis in County Court at the nonent and

then | believe there is another one that's in this

di vi si on.
M5. ZALMAN:  You're funny, Judge.
MR. BRADFORD: | think I mssed the joke.

M5. ZALMAN. Because they're | ong hearings,
because they're very | ong hearings.

|f you want ne to wite it, I will. Your
handwiting --

MR. BRADFORD: Yeah, it's not the greatest.

M5. ZALMAN:. Do you want ne to?

THE COURT: Let's go, guys.

M5. ZALMAN:  Can | see what you wote?

MR. BRADFORD: Yeah, hold on, | have to wait
because we rewote it here. | think we need tine
to work on this order.

M5. ZALMAN. My concern is, since it's so
contentious, it could go back-and-forth and go back
-- if we can just nmake it brief --

MR. BRADFORD: But it seens as if Your Honor

is ready to go and we're not -- we're not trying to
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rush through this process wth respect to this
order. W're already on -- this is our third page.
M5. ZALMAN.  How about we conprom se? W just
do the order regarding the notion to order funds,
we work on the liquor license part together, and we
submt it for the Judge's approval. If we have two

opposi ng orders, the Judge can review.

THE COURT: | have no problemw th that.
M5. ZALMAN.  kay.
MR. BRADFORD: | don't agree to that.

M5. ZALMAN. Because the possession of party
IS just one sentence --

MR. BRADFORD: Ckay. Then let's just sit here
and work through it. Let's just sit here and work
through it because, at this point, that allows you
guys to take your tine with the thing that actually
is the only way ny client is going to be able to
pay $205,000 into the --

M5. ZALMAN: It's only one sentence.

MR. BRADFORD: \What's only one sentence?

M5. ZALMAN: The possession part. |f he
doesn't pay by July 15th, then possession is
awar ded.

MR. BRADFORD: It's not just one sentence.

THE COURT: When all is said and done, |I'm
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ordering you, by no later than July 15th, to pay
that suminto the Registry of the Court. [|I'm
ordering you to imediately forthwith --

MS. ZALMAN.  Yes.

THE COURT: -- reinstate that |iquor |icense.
|"mordering you to immedi ately forthwi th cooperate
wi th her and provide her all the information that
she's entitled to under Florida Statute with
regards to operating a liquor |icense.

MR. BRADFORD: Right, perfect.

THE COURT: And that is she is entitled to her
I nsurance, whatever that insurance is. | am not
famliar with the sale of liquor. |[If she's
entitled to have proof that the vendors have been
paid and any other requisite under the statute,
then you have to provide it, and you have to
provide it. You conply with the statute, they
conply with the statute.

MR. BRADFORD: That's not what this says.

M5. ZALMAN. That is what it says. It also
said both parties have to work together. Plaintiff
shal |l pay any fees or fines it owes under the
i quor |icense agreenent and | ease and Def endant
shal |l pay any fees or fines it owes under the

liquor license agreenent, if any, if required by
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the state and county.
THE COURT: That seens appropriate.
MR. BRADFORD: It's not conplete. | know --
THE COURT: You know, |'m about --
MR. BRADFORD: -- | want to get out of here,
as well, Your Honor.
THE COURT: -- the reasons stated on the

record, okay? You need to pay the rent. For the
reasons stated on the record, | amordering the
tenant to pay that anount that | just confirned.

For the reasons stated on the record, | am
ordering the landlord to reinstate the |iquor
license in conpliance with Florida Statute, and |I'm
ordering the tenant to assist the landlord in full
reinstatenent of the liquor |icense by providing
what ever docunentation is necessary, including
proof of insurance.

How uncl ear is that?

MR. BRADFORD: It's not that it's unclear,
Your Honor .

THE COURT: Ckay. Well, clear on the record.

MR. BRADFORD: Maybe we can just have hi mj ust
read the record back to us? So let's get a fresh
one and we'll do it exactly as Your Honor just

ordered it because he can read it right back to us.
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M5. ZALMAN. Isn't that what this says?

MR. BRADFORD: It's not. |It's not. Let's get
a fresh one. W can do this in recess, by the way.

THE COURT: |I'min recess. |'mnot even
listening to you guys.

M5. ZALMAN: | nean, |I'mgoing to submt this
to Hs Honor. If you would like to --

MR. BRADFORD: Your Honor just --

M5. ZALMAN: It's only one sentence.

" Def endant shall deposit $205,000 into the Court
Regi stry on or before July 15th, 2021, including
any necessary court filing fees required by the
Clerk to deposit the funds. Failure to tinely
deposit these funds shall be in default, whereby
the Plaintiff shall proceed to an ex parte notion
for default final judgnent for possession.”

THE COURT: Ckay. That takes care of half of
the ruling. 1'Il sign that. Now do the order
about the |icense.

MR. BRADFORD: Hold on. But we would al so
like to add that the Court's order reflects the
anount the Defendant shall be required to deposit
into the Court's Registry and nmakes no
determ nation as to the nerits of the case.

THE COURT: | already stated that on the
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record, sir. | already stated that on the record,
okay? You have a court reporter who can provide,
not only to the Third District Court of Appeal, but

to ne, in case | forgot what | said, what | just

said. | have nmade no --

M5. ZALMAN:  We have all -- and we don't agree
to that.

THE COURT: | assure you | have nmade no

determ nation as to who is entitled to this rent.

M5. ZALMAN:  This is just for Court Registry,
we agree -- don't object to that. M. Bradford,
"Il add a line right at the bottom this does not
affect the nerits of the --

MR. BRADFORD: Ckay.

M5. ZALMAN. -- of the parties' argunent.

MR, BRADFORD: Ckay.

THE COURT: Now prepare an order directing the
| anguage of imediately reinstating the |iquor
license and al so the tenant cooperating in getting
t hat .

MR. BRADFORD: Now, the reason why you're
ordering that the liquor |license be reinstated is
so that ny client can open up, right?

THE COURT: Mm hmm

MR. BRADFORD: Right. So, in addition to the
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l'iquor |icense, we also need the Certificate of

Use, which is in their possession, and the Business
Tax Receipt, which is also in their possession, and
the Google -- control of the Google, so that we can
reflect to Google, to the public, that we are open.
| s that okay for us to include --

THE COURT: The Google, as | understand it,
that's a service that sonebody pays for.

MR BRADFORD: Ri ght.

M5. ZALMAN. | f we're going to open up Googl e,
can you guys stop putting disparagi ng things about
nmy clients into Facebook?

MR. BRADFORD: Again, we're hashing out a | ot
of issues here, right?

M5. ZALMAN: Can no one di sparage one anot her?

THE COURT: Can we resolve this |like adults
and | eave all the personal stuff out?

MR. BRADFORD: | don't --

M5. ZALMAN: It's not you or nme. The client
Is stating --

MR. BRADFORD: This is so personal that it's
-- | really wish that could be the case.

M5. ZALMAN. | added, "The Court makes no
determ nation as to the nerits of the case.” |Is

t hat --
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THE COURT:  Yes.

MR, BRADFORD: "Plaintiff shall imrediately
reinstate the subject |iquor license, provide the
Busi ness Tax Receipts and Certificate of Use --

M5. ZALMAN.  \Where is the paper? Right. It
has to go under District Live Agency.

MR. BRADFORD: O course it does.

M5. ZALMAN. Right. So that's what -- where
IS ny paper?

MR. BRADFORD: Basically, what we want is a
status quo order here, right, with respect to the
| i quor |icense, the Business Tax Recei pt,
everything that was the case prior to eviction.

M5. ZALMAN: Sure, the tenant has to -- the
State told her, they gave her a list of the itens
that need to be --

MR. BRADFORD: Yeah, no, we'll include that,
as wel | .

M5. ZALMAN: And | just wote that list, any
finder fees they owe --

MR. DALE: Business Tax Receipt, Certificate
of Use, everything that we're operating on our --

M5. ZALMAN: It's on that sheet.

MR. BRADFORD: Provide --

M5. ZALMAN. It's not the way that he's
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witing it, though, because it's -- the tenant has

to provide it.

(Di scussion off the record.)

M5, ZALMAN:

is we're trying to figure out, and this is getting
alittle conplicated, we -- the liquor license is
under Churchill's Pub, LLC. This gentleman, who is
famliar with how to reapply, he says that District
Live has to apply under state and federal to al so
have it under the business nane that's using it --
MR. DALE: Wiy do we -- we don't need that.

We're not asking for that.

THE COURT: That was not how you were doing

busi ness before?

MR. DALE: Exactly, thank you.

MB. ZALNMAN:
just said. And I

gui deli nes, so whatever the -- I'"'msorry, the state
and county guidelines. So |I'm saying whatever

t hose gui delines are, that should be sufficient.

THE COURT:

reinstate the license --

M5. ZALMAN: A hundred percent.
THE COURT: -- the way it was before. If it's
unsuccessful, it's unsuccessful. | don't know

Your Honor, the only thing here

That is correct and that's what |

don't know the state and federal

want an attenpt to be nade to
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what's going on here but, frankly, | have |istened
to testinony here about sone very questionabl e
deal i ngs between everybody in this thing, but all |
amgoing to do here is to determ ne, nunber one,
the rent, and, nunber two, keep the place open.
don't want a constructive eviction of any kind.

M5. ZALMAN. Right.

THE COURT: Okay?

M5, ZALMAN.  So --

THE COURT: It may very well be in your best
interest to avoid any argunents of constructive
evi ction.

M5. ZALMAN: Do you guys hear that? Whatever
we need to do --

MR, BRADFORD: Your Honor --

THE COURT: |I'mgiving themtwo, exactly two
weeks to pay that rent, and I'mtelling you right
now to get the process started to reinstate this
i cense.

MR. BRADFORD: Your Honor, what if it takes
beyond two weeks to even get that --

THE COURT: There's nothing |I can do, sir.

MR. BRADFORD: Well --

THE COURT: There's nothing I can do.

MR. BRADFORD: -- yes, Your Honor, you could.
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You could order that two weeks after -- that we're
ordered to pay the noney into the Registry two
weeks after we're able to reopen. You have that

di scretion, Your Honor.

THE COURT: |I'mtelling you right now you need
to work on --

M5. ZALMAN: |I'mjust witing one |line that
the parties agree to work together to follow state
and county guidelines to get this reinstated.

THE COURT: You got it. Put that in witing
ri ght now.

M5. ZALMAN. Ckay. Can | just do a continued
order or a separate new order?

THE COURT: Separate order.

MR. BRADFORD: What happened to the i medi ate
| anguage?

M5. ZALMAN: As soon as possible --

MR. BRADFORD: | mredi ately.

M5. ZALMAN:  -- wusing their --

MR, BRADFORD: |Immrediately is what the Judge
or der ed.

M5. ZALMAN: | mmedi ately, whatever -- the goal
iIs to work together and get this done.

MR. BRADFORD: But Francisco, at least, is

suggesting that is not going to work with us.
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ZALMAN:  No, | think he stated --
HERRETES: | didn't say that.
LEAVI TT: He suggested --
HERRETES: Pl ease don't --
ZALMAN:  He's trying to tell Dale I think
that Dale has to --

THE COURT: Prepare the order.

M5. ZALMAN. Thank you. | feel like a

» 25 30

medi at or .

MR, BRADFORD: So why can't you provide us
with the Certificate of Use?

MR. HERRETES: | have nothing nore to say to
you, Sir.

MR. BRADFORD: This is what we're dealing
wi t h, Your Honor.

M5, ZALMAN.  Omar - -

MR. BRADFORD: They won't tell us why they are
hol ding the Certificate of Use hostage. They are
not - -

MR, HERRETES: What does that nean? Do you
know what a Certificate of Use is? Wwo is it for?
Who is the Certificate of Use for?

MR. BRADFORD: It has to be posted for themto
be open. The Judge is ordering for ny client to be

abl e to open.
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THE COURT: Do not talk to each other. Let me
see the order.
M5. ZALMAN: The parties shall use their best

effort --
MR. BRADFORD: To imredi ately --
M5. ZALMAN.  -- to imediately --
MR. BRADFORD: -- and forthwith. Immediately

and forthwith. Forthwith. You say the |iquor
license and all other required docunents, so that
the prem ses --

M5. ZALMAN.  Hol d on.

MR. BRADFORD: -- can open and operate.

M5. ZALMAN:  Hol d on.

MR. BRADFORD: And if either party does not,
t hey shoul d be subject to sanctions.

M5. ZALMAN: I'mnot -- | haven't -- the Judge

THE COURT: |'mnot including any such
| anguage in the order. That does not nean | don't
have the authority to do so.

M5. ZALMAN. Right. He knows we have to use
our best effort there.

MR. BRADFORD: This is just --

THE COURT: You know what? You're probably

correct but there's nothing I can do about the
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behavi or of people. | can only enforce the |aw

Are you done?

M5. ZALMAN:  Yes.

MR. BRADFORD: Any requisite insurance, okay.
But it's not just the liquor license. The |iquor
i cense doesn't -- the liquor |license al one does
not allow us to open.

M5. ZALMAN. It's the whole thing. W're
going to work together, whatever is needed to
reinstate the liquor license to -- what else is
t here?

M5. COELLO The Certificate of Use.

M5. ZALMAN. Right, that's part of the state
and county guidelines. That's why we just put, in
a broad category, state and county requirenents.

MR. DALE: And city.

MR, BRADFORD: That's just the liquor |icense.
You said the liquor license in accordance with
state and county requirenents.

THE COURT: Listen, | amnot going to run this
busi ness for you, okay? | amordering the parties
to reinstate everything needed to be -- to get
done, okay?

M5. ZALMAN: As of --

THE COURT: You have 14 days to pay the back

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N o o B~ W DN PP

N DD D N NDMNDN P P P PP PP PR R
a b W N B O © 0 N OO0 O M WO N B O

HEARING July 01, 2021

5501V DLA

130

rent.
M5. ZALMAN:  Ckay.
MR. BRADFORD: Reinstate everything.
THE COURT: Reinstate --
MR. BRADFORD: Everything necessary for the
busi ness of --
M5. ZALMAN:. | put governnment guidelines.
THE COURT: May | see the order, please?
M5. ZALMAN.  But Omar, if you add words |ike
"everything," you're starting to nmake it vague.
MR. BRADFORD: That's what he said.

THE COURT: | will reviewthe order. Let ne
see it.

M5. ZALMAN:  1'Il nmake sure, as an O ficer of
the Court, I'll work with you to get this done.

This would be a good thing. Wat?

MR. BRADFORD: | don't think that you have
that control. | nean, | appreciate --

M5. ZALMAN:. Wl l, you know - -

MR. BRADFORD: Listen, | appreciate you,
Hi | ary.

M5. ZALMAN:  You know ne.

MR. BRADFORD: You and | have been working on
t hese cases for over a year.

M5. ZALMAN: | know.
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MR. BRADFORD: This isn't about you. |
respect you and | think that you're an honest
person, an honest lawer. It's not about that.

M5. CCELLO  Your clients aren't honest.

M5. ZALMAN.  Omar, just call ne when you get
back. W'Ill get it done.

THE COURT: You have both orders. Have a good
day.

M5. ZALMAN:  Thank you, Your Honor.

MR. BRADFORD: Thank you, Your Honor.

(The proceedi ngs concluded at 3:57 p.m)
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CERTI FI CATE OF DI 3 TAL REPORTER

|, Carlos Oivares, a Digital Reporter and
Notary Public within the State of Florida, do
hereby certify that on July 1, 2021, before the
Honorable C. Reenberto Diaz, in the Grcuit Court
of Mam -Dade County, State of Florida, | digitally
reported the proceedi ngs had and the evidence
gi ven, together with the objections of counsel and
the rulings of the Court thereto, and that said
testi nony was accurately captured wth annotations
by nme during the proceeding, taken at said tine and
pl ace.

| further certify that | amnot related to any
of the parties to this action by blood or marri age
and that | amin no way interested in the outcone
of this matter.

| N WTNESS THEREOF, | have hereunto set ny
hand the 12th day of July 2021.

C?#Zﬂ-é‘?ﬁ‘:iw QM

Carlos divares, Reporter
Not ary Conm ssion Floridal GG 279697
Comm ssion Expires: Novenber 27, 2022
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CERTI FI CATE OF TRANSCRI PTI ONI ST

I, NANCY E. KRAKOWER, a transcri ptioni st
| ocated in HOLLYWDOD, FLORI DA, hereby certify:

That the foregoing is a conplete and accurate
transcript of the digital audio recording of the
proceeding in the above-entitled nmatter, all to the
best of ny skills and ability.

| further certify that | amnot related to any
of the parties to this action by blood or narri age
and that I amin no way interested in the outcone
of this matter.

I N WTNESS THEREOF, | have hereunto set ny

hand this 12th day of July, 2021.

/ e s
. e

Jerzzcyy C.. . Srakorer

Nancy E  Kr akower
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 1        (The following proceedings commenced:)

 2        THE COURT:  We were in the midst of --

 3        MS. ZALMAN:  We were in the midst of --

 4        THE COURT:  -- the cross examination of -- is

 5   it Ms. Leavitt?

 6        MS. ZALMAN:  Yes.

 7        MR. BRADFORD:  Yes, sir.

 8        THE COURT:  Where is she?

 9        MS. ZALMAN:  She is coming up right now, Your

10   Honor.  They had to, I believe, do a detour.  If

11   you don't mind, Your Honor, I'll make sure she

12   knows it's in the courtroom, not chambers.

13        Your Honor, as a preliminary matter, I began

14   in direct questions on Ms. Leavitt on her Amended

15   Updated/Affidavit and Ledger.  Because I was in

16   Zoom, I didn't fully introduce it as an exhibit.

17        THE COURT:  Okay.

18        MS. ZALMAN:  I would like to do so at this

19   time as Plaintiff's Exhibit A.

20        THE COURT:  Any objection?

21        MR. BRADFORD:  No objection, Your Honor.

22        THE COURT:  It will be admitted.

23        (Plaintiff's Exhibit A was admitted into

24   evidence.)

25        MS. ZALMAN:  Would you like a copy, Your
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 1        Honor?

 2             THE COURT:  Yes.

 3             MS. ZALMAN:  Okay.  Mr. Bradford, do you have

 4        a copy?

 5             MR. BRADFORD:  I do, thank you.

 6             MS. ZALMAN:  Ms. Leavitt, you actually have to

 7        go on the stand.

 8             THE COURT:  Are we ready to proceed?

 9             MS. ZALMAN:  Yes, Your Honor.

10             THE COURT:  Ms. Leavitt, come forward, please.

11        Please swear her in.

12             THE CLERK:  Please raise your right hand.  Do

13        you swear or affirm the information you're about to

14        provide will be the truth, the whole truth, and

15        nothing but the truth, so help you God?

16             MS. LEAVITT:  I do.

17             THE COURT:  Have a seat, ma'am, please.  You

18        may inquire.

19                       DONITA LEAVITT

20   called as a witness on behalf of the Plaintiff, having

21   been first duly affirmed, testified as follows:

22                      CROSS EXAMINATION

23   BY MR. BRADFORD:

24        Q.   Good afternoon, Ms. Leavitt.

25        A.   Hi.
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 1        Q.   I'll give you a second.

 2        A.   Yes, I appreciate it.  Okay.

 3        Q.   So, Ms. Leavitt, just for starters, you began

 4   your testimony on Tuesday of this week, right?

 5        A.   Yes.

 6        Q.   And just to confirm, you're able to testify

 7   competently today, based on your responses of Tuesday?

 8        A.   Yes.

 9        Q.   So you're of sound mind?

10        A.   Yeah, I'm fine.

11        Q.   Okay.  And there are no substances or

12   medication that would impair your testimony from

13   Tuesday?

14        A.   No.

15        Q.   Okay.  And you do know that you're still under

16   oath, correct?

17        A.   Yes.

18        Q.   Okay.  So we can get started.  So you

19   testified that you're the manager at Churchill's Pub,

20   LLC, correct?

21        A.   I'm the manager of Churchill's Pub, LLC.

22        Q.   And can you remind me what your duties and

23   responsibilities are as the manager of Churchill's Pub,

24   LLC?

25        A.   Oversight of the --
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 1        Q.   Oversight?

 2        A.   Yeah.

 3        Q.   Okay.  So what is your role with the business

 4   of Churchill's Pub versus Churchill's Pub, LLC?  Or is

 5   there any distinction?

 6        A.   I'm the manager of Churchill's Pub, LLC.

 7        Q.   Okay.  So you do not operate or have any role

 8   in the pub itself, correct?

 9        A.   I do not handle daily operations for the pub.

10        Q.   Okay.  And presently, are you the sole owner

11   of Churchill's Pub, LLC?

12        A.   No.

13        Q.   Who else do you own that entity with?

14             THE WITNESS:  Your Honor, I thought I was here

15        to testify as to when --

16             THE COURT:  Just answer the question, please.

17             THE WITNESS:  I have to refer to documents as

18        to the corporate structure.

19   BY MR. BRADFORD:

20        Q.   So you don't know who else owns Churchill's

21   Pub, LLC besides yourself?

22        A.   It would be my LLC and Regents Park Asset

23   Management, LLC.

24        Q.   Okay.  And what is the division of ownership?

25        A.   I would have to refer to the documents.
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 1        Q.   Okay.  But you testified, on Tuesday, that you

 2   and someone named Mallory Kauderer are partners, right?

 3        A.   Yes.

 4        Q.   In what way are you guys partners?

 5        A.   He is part of the parent company.

 6        Q.   And what is the parent company?

 7        A.   Regents Park Asset Management, LLC.

 8        Q.   And that is the parent company of what, whose

 9   parent?

10        A.   I would have to review our corporate

11   structures.

12        Q.   But you just testified that it is -- that he

13   is --

14        A.   You're asking --

15        Q.   -- part of the parent company --

16        A.   -- who is the parent to --

17             THE COURT:  Don't talk over each other.  Do

18        not talk over each other.  Finish your answer.

19             THE WITNESS:  It's the parent company to

20        multiple, so that's why I would have to refer to a

21        corporate structure chart.  I can't spew it off the

22        top of my head.

23   BY MR. BRADFORD:

24        Q.   So your response to my question was that

25   Regents Park is the parent company, but it's your
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 1   testimony here, today, that you don't know what parent

 2   -- what companies it is the parent to?

 3        A.   Not off the top of my head.

 4        Q.   Okay.  Have you ever, in the past, given

 5   Franklin Dale, or any of his entities, payment for

 6   services through rent credits?

 7        A.   There was a time with a different company that

 8   it was discussed --

 9        Q.   Okay.

10        A.   -- with Franklin Dale and agreed at that time.

11        Q.   So the answer is yes?

12        A.   Yes.

13        Q.   Who is Manal Oliver?

14        A.   She is our accountant.

15        Q.   Okay.  And you recall that she, along with

16   you, were a part of a Small Business Help Group that was

17   formed in March of 2020 concerning applications for

18   CARES Act funds, right?

19        A.   I don't know of any Small Business Help Group.

20        Q.   Okay.

21        A.   I don't know what you're talking about.

22        Q.   Did you ever participate in a Zoom call where

23   the purpose of the call was to educate tenants of yours

24   concerning the rules on the SBA and the CARES Act funds

25   applications?
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 1        A.   I do recall participating in Zoom because, at

 2   that time, I was in Nebraska during the shutdown.

 3        Q.   Okay.  And that Zoom was part of a group that

 4   you guys called the Small Business Help Group, right?

 5        A.   I'm not aware of any Small Business Help

 6   Group.

 7        Q.   Not a problem.  But the purpose of that Zoom

 8   was to help tenants apply for small business loans

 9   pursuant to the pandemic, correct?

10        A.   I recall there being a Zoom call where

11   Franklin Dale participated and asked questions of the

12   accountant.  That's the only one I know of.

13        Q.   Okay.  Well, I didn't ask you about Mr. Dale's

14   participation.  But in any event, you do recall that

15   there was a Zoom where there were discussions concerning

16   the SBA CARES Act funds?

17        A.   Yes.

18        Q.   Okay.  Now, are you pretty familiar with the

19   rules regulating the SBA CARES Act funds?

20        A.   It's still very fuzzy to me.

21        Q.   Has Churchill's Pub, LLC ever applied for any

22   CARES Act funds?

23        A.   Yes.

24        Q.   And have you received proceeds pursuant to

25   those applications?
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 1        A.   Yes.

 2        Q.   Did you receive proceeds for PPP?

 3        A.   Yes.

 4        Q.   And did you also receive proceeds pursuant to

 5   EIDL?

 6        A.   Yes.

 7        Q.   Okay.  Did you wire funds from the business's

 8   account to a business called Little Haiti Development

 9   Partners?

10             MS. ZALMAN:  Objection.  I don't understand

11        the relevance of the CARES Act application between

12        the entities that the landlord used.

13             THE COURT:  The objection is sustained.

14             MR. BRADFORD:  If I may --

15             THE COURT:  We're here to determine what, if

16        any, rent needs to be deposited into the Registry

17        --

18             MR. BRADFORD:  Yes, sir.

19             THE COURT:  -- of the Court --

20             MR. BRADFORD:  Yes, sir.

21             THE COURT:  -- pursuant to Florida Statute.

22             MR. BRADFORD:  Yes, sir.

23             THE COURT:  Now, either the entire amount

24        needs to be deposited as alleged in the complaint

25        or the amount I determine appropriate.  That's the
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 1   purpose of this hearing.

 2        I can tell you that I'm going to conclude this

 3   hearing today, and if I have to go through this

 4   hearing beyond today, you need to make alternative

 5   vacation plans because I understand you need to be

 6   on a plane tomorrow morning, am I correct?

 7        MR. BRADFORD:  Yes, that is correct, sir.

 8        THE COURT:  Okay.  So let's address the issue

 9   at hand.  We're not going to try this case today.

10        MR. BRADFORD:  I will not.

11        THE COURT:  I know you're eager to try the

12   case, but, first, I need to decide this issue.

13        MR. BRADFORD:  No, I appreciate that, Your

14   Honor, but if I may?  Our motion -- we're here on

15   our Motion to Determine Rent to be Zero/Motion to

16   Dismiss.  That's what's before Your Honor.

17        Our primary argument throughout that entire

18   motion is that we have been denied prepaid rent

19   credits that were earned if --

20        THE COURT:  Then ask the questions.

21        MR. BRADFORD:  I'm laying the predicate.  I'm

22   laying the predicate for that, Your Honor.

23        THE COURT:  Ask the questions.  You will be

24   entitled to take whatever discovery depositions you

25   want --
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 1             MR. BRADFORD:  Yes, sir.

 2             THE COURT:  -- during the course of this

 3        litigation whether it's on the complaint or on the

 4        counterclaim.

 5             MR. BRADFORD:  Yes, sir.

 6   BY MR. BRADFORD:

 7        Q.   So my question was, did you wire funds from

 8   this business's account to Little Haiti Development

 9   Partners?

10        A.   Funds were transferred, yes.

11        Q.   So the answer is yes.  Is Little Haiti

12   Development Partners Mallory Kauderer's company?

13        A.   Little Haiti Development Partners is a limited

14   partnership.

15        Q.   Is Mallory Kauderer one of the principals at

16   that company?

17        A.   Yes.

18        Q.   Okay.  Did you apply for the CARES Act funds

19   for purposes of paying Little Haiti Development Partners

20   or for purposes of the funds going to the business of

21   Churchill's Pub?

22        A.   For the funds to go to the business of

23   Churchill's Pub, Churchill's Pub, LLC.

24        Q.   What was your understanding as to the reason

25   why the CARES Act funds were wired to Little Haiti
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 1   Development Partners when you applied in the name of the

 2   business of Churchill's Pub?

 3        A.   It's just a sister company, holding tank.

 4        Q.   Okay.  So, essentially, that was a transfer

 5   from the pub to a sister company which is essentially

 6   the same or were there debts owed to the sister company?

 7        A.   I don't have those records with me.

 8        Q.   Okay.  You testified, on Tuesday, that these

 9   CARES Act funds that we're discussing right now went to

10   pay mortgages and loans related to Churchill's Pub; is

11   that correct?

12        A.   No.

13        Q.   Okay.  So they were not, so those funds were

14   not to pay mortgages or loans, correct?

15        A.   It was to pay mortgages; I didn't say loans.

16   I don't know what you're talking about when you say

17   loans.

18        Q.   I didn't either, that's why I asked the

19   question, so I appreciate that.

20             So this was a mortgage -- you just testified

21   that the funds were transferred to Little Haiti

22   Development Partners, but you are also testifying that

23   they were to pay the mortgage.

24             Does Little Haiti Development Partners own a

25   mortgage with respect to the business?
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 1        A.   Yes, it paid the mortgage.

 2        Q.   Okay.  And you also testified, on Tuesday,

 3   that you were enduring hardship because you were unable

 4   to pay your mortgage based upon a lack of rent payments

 5   from my client; is that correct?

 6        A.   Yes.

 7        Q.   Okay.  So you had received $149,000 in monies

 8   from the government that you paid onto the mortgage for

 9   the business, yet you're testifying that you're still

10   experiencing hardship; is that correct?

11             MS. ZALMAN:  Your Honor, I object.  I don't

12        think there's in evidence how much was received in

13        the -- by the federal government.

14             THE COURT:  83.232 creates a bifurcated

15        process.  First, I need to determine what's the

16        amount of rent that needs to be deposited into the

17        Court.  Once that is done, then I'll determine

18        whether or not any of those funds need to be

19        released from the Court Registry, okay?

20             I have no intentions of making that

21        determination today when rent has not been

22        deposited with the Registry of the Court in any

23        amount whatsoever.

24             So today, I'm going to resolve the issue of

25        what rent, if any, needs to be deposited into the

0017

 1        Registry of the Court and by when.  When that

 2        occurs, then I'll have -- you request a separate

 3        hearing to determine the need to disburse those

 4        funds, okay?

 5             It makes no sense to me that I'm going to sit

 6        here today and determine how much of zero, because

 7        that's what in my Court Registry right now, you

 8        should receive, okay?

 9             So let's address the issue at hand and that

10        issue only.

11             MR. BRADFORD:  Yes, sir.

12   BY MR. BRADFORD:

13        Q.   You are aware of the rules regulating SBA

14   funds that do not allow the same business to apply

15   twice, correct?

16        A.   I don't know all the rules.

17        Q.   You submitted to the Court, on June 23rd,

18   2021, a Plaintiff's Amended/Updated Non-Payment

19   Affidavit; do you recall that?

20        A.   Yes.

21             MR. BRADFORD:  And I believe that has just

22        been admitted into evidence?

23             THE COURT:  That is correct.

24             MR. BRADFORD:  All right.  I'm going to

25        provide the witness with a copy.
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 1   BY MR. BRADFORD:

 2        Q.   Now, you have a ledger attached to your

 3   affidavit as Exhibit A, correct?

 4        A.   Yes.

 5        Q.   Okay.  And that ledger reflects for the months

 6   April 1st, 2020 through August 1st, 2020, that you

 7   charged $6,904.50 in rent each month; is that correct?

 8             MS. ZALMAN:  Objection, Your Honor, that's a

 9        mischaracterization of the ledger.

10             THE COURT:  The witness can answer if it is,

11        herself.

12             MS. ZALMAN:  Okay.

13             THE WITNESS:  The total rent due for sales tax

14        and then he was given the abatement in those

15        months, so the open balance is what you just

16        mentioned, is the 69 you just mentioned.

17   BY MR. BRADFORD:

18        Q.   So the answer is yes?  It's not a trick

19   question.

20        A.   Yes.

21        Q.   So each month, you charged $6,904.50 to

22   District Live Agency for purposes of rent, while

23   including an abatement of $3,000 each month, right?

24        A.   Yes.

25        Q.   And now, there are some footnotes here.  In
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 1   the third footnote, you mention that partial rent

 2   abatement, parentheses "COVID," but you also mention a

 3   partial rent credit from PPP loan in the amount of

 4   $17,020.

 5             Can you tell me where that $17,020 is applied

 6   on your ledger?

 7        A.   Yeah, it's applied through April to, I want to

 8   say that's August.

 9        Q.   Okay.  How so?  Because you mentioned the

10   partial rent abatement, which is the $3,000, correct?

11        A.   Yes.

12        Q.   Okay.  And then, separately, you mention "and"

13   a partial rent credit in the amount of $17,000.

14             I am not seeing where that $17,000 is applied,

15   but perhaps you can help me, since this is your ledger.

16        A.   It was -- it was applied with that abatement.

17   That's how it was used, the abatement.

18        Q.   So you're saying that the abatement is not an

19   abatement at all, it's the application of the PPP loan

20   money?

21        A.   Yes.

22        Q.   Okay.  And that is for $3,000 for each of

23   those five months, right, which would be $15,095.

24   However, the PPP loan credit is for $17,020.

25             So where is the remainder applied?
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 1        A.   I'm sure we wouldn't have a problem giving an

 2   additional $2,700 credit.

 3        Q.   Okay.  Now, for the time period of April 1st,

 4   2020 through August 1st, 2020, was there an active

 5   liquor license at Churchill's Pub?

 6        A.   Yes.  The renewal per COVID was June 30th.  I

 7   understood that Franklin Dale would be renewing it on

 8   behalf of Churchill's Pub, LLC.  He did not, so I did.

 9        Q.   Why did you understand that Franklin Dale

10   would be renewing the liquor license when, historically,

11   your company --

12        A.   Based on a conversation while I was away.

13        Q.   Okay.  The liquor license was not active,

14   though.  The liquor license, in fact, did not get

15   reactivated until September 2nd; is that correct?

16        A.   I don't know the exact date.

17        Q.   Are you familiar with the lease?  Are you

18   familiar with the lease in this case, at issue in this

19   case?

20        A.   Fairly, yeah.

21        Q.   Okay.  Are you familiar with the provision,

22   material provision, that the liquor license must be kept

23   active throughout the term of the lease?

24        A.   Yes.

25             MS. ZALMAN:  Your Honor, I object to that, to
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 1        the best evidence.  She doesn't have the lease in

 2        front of her, so I --

 3             THE COURT:  Overruled.

 4   BY MR. BRADFORD:

 5        Q.   So the liquor license is material, too, and

 6   the liquor license was not active from April 1st, 2020,

 7   to September 1st; is that correct?

 8        A.   I don't know when I renewed it, sir.  I would

 9   have to look at my records.

10        Q.   Right.  Well, I'll represent to you that the

11   liquor license was not active through that time.

12             However, you were still charging rent in the

13   amount of $6,904 per month, despite the fact that the

14   business, a bar, a pub, does not have a liquor license,

15   correct?

16        A.   Yes.

17        Q.   And you are aware of the fact that the primary

18   way that the business operates is through the sale of

19   alcohol, correct?

20        A.   Yes.

21        Q.   Okay.  Do you recall, in July 2020, doing a

22   walk-through the property with someone named Jamie

23   Myhre, M-Y-H-R-E, of the Midgard Group?

24        A.   Yes.

25        Q.   What was the purpose of that walk-through?
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 1        A.   She wanted to see the pub.

 2        Q.   And who is -- strike that.  Why did Jamie

 3   Myhre of the Midgard Group want to see the pub?

 4        A.   I don't know, she just said she wanted to see

 5   it.

 6        Q.   What is your relationship with the Midgard

 7   Group?

 8        A.   They are associates of ours.

 9        Q.   I'm going to now show you -- bear with me.

10   I'm going to now show you, ma'am, an e-mail that is not

11   pre-marked, but it is an e-mail that reflects that it

12   was sent from you, to Franklin Dale, on March 10th of

13   2020.

14             May I provide it to you?

15             MR. BRADFORD:  May I, Your Honor?

16             THE COURT:  You may.

17   BY MR. BRADFORD:

18        Q.   Are you familiar with this e-mail?

19             MS. ZALMAN:  Can I see a copy?

20             MR. BRADFORD:  Oh, we have one for you.

21             MS. ZALMAN:  Thank you.

22             THE WITNESS:  Your Honor.

23             THE COURT:  Yes?

24             THE WITNESS:  I'm very uncomfortable with

25        Franklin Dale.  He has already assaulted one of my
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 1   associates and he is really, really scary.  He's

 2   making motions over here.  I'm very uncomfortable.

 3        THE COURT:  I didn't see or notice any

 4   motions, but I can tell you right now, I have a

 5   button here.  If I touch that button, I will have

 6   about 15 Miami-Dade police officers up here that

 7   will not take kindly to any kind of violence in

 8   this courthouse, okay?

 9        MR. BRADFORD:  Absolutely, Your Honor.

10        MS. ZALMAN:  Well, I don't think it's funny,

11   though.  There was an arrest a few months ago, on

12   the property, first of all, so I think it's --

13        MR. DALE:  That was dismissed.  That was also

14   dismissed.

15        THE COURT:  Excuse me.

16        MS. ZALMAN:  But I think it's serious, I'm

17   sorry.  She is nervous.

18        THE COURT:  Excuse me, excuse me.  Proceed.

19        MR. BRADFORD:  Thank you.  If I may?

20        MS. ZALMAN:  I'm sorry, I'm just reading it,

21   since I don't have a copy.  Okay.

22        MR. ISENBERG:  Do you want me to get a copy

23   for you?

24        MS. ZALMAN:  It's fine.  Mr. Bradford, it's

25   fine.
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 1             MR. BRADFORD:  Okay, thank you.

 2   BY MR. BRADFORD:

 3        Q.   Ms. Leavitt, are you familiar with this

 4   e-mail?

 5        A.   Yeah.

 6        Q.   How are you familiar with it?

 7        A.   Because it is an invoice I generated through

 8   QuickBooks.

 9        Q.   Okay.  And based on your familiarity with this

10   e-mail, is it a true and accurate depiction of the

11   e-mail that you sent on or about March 10, 2020?

12        A.   It's dated March 3rd.  Yes.

13        Q.   The invoice is dated March 3rd, correct?  And

14   the e-mail, on the first page, on the top right, is

15   dated March 10th?

16        A.   Yes.

17        Q.   Okay.  This e-mail is sent from you.  However,

18   it is signed Little Haiti Development Partners, correct?

19        A.   Yes.

20        Q.   And it is an invoice in the amount of $11,595,

21   correct?

22        A.   Yes.

23        Q.   And as we look to the invoice itself, it is an

24   invoice for rent in the amount of $8,800, rent sublease

25   in the amount of $1,400, and a liquor license in the
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 1   amount of $1,300, but a $95 rent sublease water pass-

 2   through expense, correct?

 3        A.   Yes.

 4        Q.   Now, the rent that District Live Agency would

 5   owe pursuant to the lease should be paid to the

 6   Plaintiff in this case, correct?

 7        A.   Yes.

 8        Q.   However, and perhaps your earlier response is

 9   reflective of this, is the reason why the rent was paid

10   to Little Haiti Development Partners here, pursuant to

11   this exhibit, because Little Haiti Development Partners

12   is a sister company of the Plaintiff in this case, as

13   well?

14        A.   No, this is -- it's headed, "Little Haiti

15   Development Partners, LP," because that's how the

16   QuickBooks database is set up.  5501 NE 2nd Avenue is a

17   separate account within the database.

18        Q.   Oh, okay.

19        A.   So this is a computer, QuickBooks generated

20   invoice.

21        Q.   So is this a computer glitch, or is it

22   intentional that Little Haiti Development Partners, LP

23   would be collecting rent from my client?

24        A.   It is -- it's neither.  5501 NE 2nd Avenue is

25   collecting the rent from District Live Agency.
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 1        Q.   So why is Little Haiti Development Partners,

 2   not just with respect to the QuickBooks, but why is

 3   Little Haiti Development Partners, LP listed at the top

 4   of the invoice?

 5        A.   Because within the QuickBooks program, Little

 6   Haiti Development Partners is a database of which 5501

 7   is within.  So when I generate an invoice from that

 8   database, it just automatically does that.

 9        Q.   Does Little Haiti Development Partners manage

10   the books for the business?

11        A.   I do.

12        Q.   Right, you do.  And you're not a member of

13   Little Haiti Development Partners, right?

14        A.   My company is.

15        Q.   Your company is?

16        A.   Yes.

17        Q.   In what way?

18        A.   Minor.  Minor partner.

19        Q.   Okay.  So --

20        A.   Minority partner, I guess you would say.

21        Q.   So Little Haiti Development Partners is a

22   sister company to Churchill's Pub, which is also a

23   sister company to 5501 NE 2nd Avenue, LLC, and you have

24   had a minor interest in a couple of those; is that

25   correct?
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 1        A.   Yeah.

 2        Q.   Okay.  And it just so happens that this sister

 3   company is also the same business that received the

 4   $149,000 in CARES Act funds, correct?

 5        A.   Yes.

 6             MR. BRADFORD:  Okay.  Your Honor, I would like

 7        to move the exhibit that we have been discussing

 8        into evidence.

 9             THE COURT:  Counsel?

10             MR. BRADFORD:  He's trying to get your

11        attention.

12             MS. ZALMAN:  I apologize.  I was trying to see

13        if my --

14             THE COURT:  Do you have an objection to that

15        exhibit?

16             MS. ZALMAN:  Can you repeat it, again?  I'm

17        sorry.  I was answering a question.

18             MR. BRADFORD:  I'm just moving this into

19        evidence.

20             MS. ZALMAN:  I have no objection.  I

21        apologize.

22             THE COURT:  Admitted without objection.  Give

23        it to the Clerk.  Proceed.

24             (Defendant's Exhibit admitted into evidence.)

25             MR. BRADFORD:  One second, Your Honor, I think
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 1        I may be done.

 2             THE COURT:  Okay.  Anything else?

 3   BY MR. BRADFORD:

 4        Q.   So, are you familiar with the request from the

 5   business, through Mallory Kauderer, that rent, beginning

 6   in March of 2020, be paid to Little Haiti Development

 7   Partners?

 8             MS. ZALMAN:  Objection, hearsay.

 9             THE COURT:  Overruled.

10             THE WITNESS:  I'm not aware of any such

11        request.

12   BY MR. BRADFORD:

13        Q.   Okay.  So you, as the manager of Churchill's

14   Pub, are not aware of the fact that Mallory Kauderer

15   requested that, in contravention to the lease, the rent

16   suddenly be paid to Little Haiti Development Partners

17   and not the lessor on the lease?

18        A.   No.

19        Q.   You had no awareness of that?

20        A.   No.

21             MR. BRADFORD:  Okay.  Thank you.

22             THE COURT:  Redirect?

23                     REDIRECT EXAMINATION

24   BY MS. ZALMAN:

25        Q.   Ms. Leavitt, you testified Tuesday that your
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 1   primary duties were in regards to ledger and accounting

 2   for the Plaintiff in this action; isn't that correct?

 3        A.   Yes.

 4        Q.   You testified today that the corporate

 5   structure -- strike that.

 6             You testified that you do not have the

 7   corporate structure or the entities and the members

 8   memorized or prepared to testify on that today; is that

 9   correct?

10        A.   Yes.

11        Q.   Who would be -- who would, in your company,

12   know about the corporate structure?

13        A.   I would say Francisco Herretes probably has

14   more knowledge.

15        Q.   You testified, on Tuesday, that you were in a

16   hardship for default of the second loan on the premises?

17        A.   Yes.

18        Q.   Did you actually receive a document placing

19   you in default of that second loan?

20        A.   I did not personally receive one.

21        Q.   Who would have received that, or who would it

22   have been sent to?

23        A.   It would have been sent to our business

24   address.

25        Q.   Are you aware if the first loan is yet in
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 1   default?

 2        A.   No.

 3        Q.   Are you concerned it will be in default?

 4        A.   Yes.

 5             MS. ZALMAN:  Those are the only questions I

 6        have.

 7             THE COURT:  All right, thank you.  Ma'am,

 8        you're excused.

 9             THE WITNESS:  Thank you, sir.

10             THE COURT:  Call your next witness, please.

11        Do you have any other witnesses?

12             MS. ZALMAN:  Your Honor, honestly, I only have

13        a second witness, which is more a rebuttal witness.

14        If this Court wanted to get into the corporate

15        structure, he could testify, but between me and the

16        Court --

17             THE COURT:  I'm here to determine what rent,

18        if any, needs to be deposited into the Registry of

19        the Court pursuant to a lease executed between 5501

20        NE 2nd Avenue, LLC, as the landlord, and the

21        tenant, District Live Agency.

22             MS. ZALMAN:  Your Honor, so I can save this

23        witness to get more into the SBA and corporate

24        structure on a separate date.

25             THE COURT:  So no witnesses?
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 1             MS. ZALMAN:  No, Your Honor.

 2             THE COURT:  Thank you.  Do you have any

 3        witnesses you wish to present?

 4             MR. BRADFORD:  Yes, sir.  I would like to call

 5        Franklin Dale.

 6             THE COURT:  All right.  Come forward and be

 7        sworn, sir, and have a seat in the witness chair.

 8             THE CLERK:  Please raise your right hand.  Do

 9        you swear or affirm the information you're about to

10        provide will be the truth, the whole truth, and

11        nothing but the truth, so help you God?

12             MR. DALE:  Yes.

13             THE COURT:  You may inquire.

14                        FRANKLIN DALE

15   called as a witness on behalf of the Defendant, having

16   been first duly affirmed, testified as follows:

17                      DIRECT EXAMINATION

18   BY MR. BRADFORD:

19        Q.   Good afternoon, Mr. Dale.

20        A.   Good afternoon.

21        Q.   District Live Agency is a Defendant --

22             THE COURT:  Allow him to state his name,

23        please.

24             MR. BRADFORD:  I'm sorry.

25   BY MR. BRADFORD:
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 1        Q.   Can you state your name for the record,

 2   please?

 3        A.   My name is Franklin Dale.

 4        Q.   And are you here in your capacity as the

 5   corporate representative for District Live Agency, LLC?

 6        A.   Yes, I am.

 7        Q.   And are you also able to testify in your

 8   capacity as the corporate representative for The

 9   Beverage Group, LLC, Counter-Plaintiff to this action?

10        A.   Yes, I am.

11        Q.   Okay.  Can you briefly tell the Court about

12   the two entities that we just mentioned, starting with

13   The Beverage Group?

14        A.   Sure.  The Beverage Group is my hospitality

15   consulting agency, which I founded in 2014.  We provide

16   hospitality advising to an array of businesses from

17   sports and entertain to hotels and lodging to

18   restaurants and bars.

19        Q.   And has -- can you tell us a little bit about

20   District Live Agency?

21        A.   Sure.  District Live Agency was founded in

22   2019 with the purpose of overseeing the growth and

23   development of the subject property here, today, and

24   multiple properties in the Little Haiti Entertainment

25   District in order to develop a live entertainment
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 1   district here in Miami.

 2        Q.   So, Mr. Dale, have either of those entities

 3   ever earned prepaid rent credits from Churchill's Pub?

 4        A.   Yes, sir.

 5        Q.   Okay.  How has District Live Agency earned

 6   prepaid rent credits that should be applied in the

 7   determination of the amount of rent due in this matter?

 8        A.   By providing hospitality advising to the

 9   Plaintiff.

10        Q.   Okay.  So District Live Agency has provided

11   hospitality advising to the Plaintiff.

12             Has District Live Agency done anything else to

13   earn prepaid rent credits in this, relative to this

14   matter here, today?

15        A.   Yes, we have, sir.

16        Q.   And what is that?

17        A.   We have made improvements to our landlord's

18   properties in exchange for additional prepaid rent

19   credits to be applied.

20        Q.   And what is the amount or value of prepaid

21   rent credits that you have earned pursuant to those

22   improvements to the landlord's properties?

23        A.   For advising or for the improvements?

24        Q.   Improvements, sir.

25        A.   Improvements, approximately $76,000, Your
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 1   Honor.

 2        Q.   Okay.  I'm going to show you what we have

 3   pre-marked as Defendant's Exhibit 30.

 4             MR. BRADFORD:  If I may, Your Honor?

 5             THE COURT:  Yes.

 6   BY MR. BRADFORD:

 7        Q.   I would like for you to take a look at

 8   pictures contained therein and let me know if you are

 9   familiar with those pictures.

10        A.   I am very familiar, sir.

11        Q.   How are you familiar with those?

12        A.   I took these pictures.

13        Q.   You took those pictures?

14        A.   Yes, sir.

15        Q.   Okay.  And based on the fact that you took

16   those pictures, I would like for you to go through and

17   just briefly look at each and every one of them.

18        A.   Okay.

19        Q.   Are those a true and accurate depiction of the

20   pictures you took?

21        A.   Yes, sir.

22             MR. BRADFORD:  Your Honor, I would like to

23        move to enter what we have pre-marked as

24        Defendant's Exhibit 30, into evidence.

25             THE COURT:  Any objection?
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 1             MS. ZALMAN:  No objection, Your Honor.

 2             THE COURT:  It will be admitted without

 3        objection.

 4             (Defendant's Exhibit 30 was admitted into

 5        evidence.)

 6   BY MR. BRADFORD:

 7        Q.   What are those pictures?

 8        A.   These are before pictures of what became of

 9   our office due to the unsafe structure located at --

10        Q.   We'll get to that.  Just for now, I just want

11   to know what these pictures are.

12        A.   These are pictures of 175 Northeast 55th

13   Street.

14        Q.   Okay.  And what do those pictures demonstrate?

15        A.   A dilapidated building.

16             MS. ZALMAN:  Your Honor, I object.  These

17        photos, he testified, are for a different property.

18        These parties are involved in multiple landlord-

19        tenant relationships and we're only here today on

20        5501.

21             MR. BRADFORD:  Your Honor, it is --

22             THE COURT:  The objection is overruled.  The

23        photographs speak for themselves.  You don't need

24        to tell me what's contained in them.

25             MR. BRADFORD:  Okay.
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 1             THE COURT:  I'll sustain on that.

 2   BY MR. BRADFORD:

 3        Q.   So you mentioned briefly that your office --

 4   strike that.

 5             Do you have an office listed as one of the

 6   properties on the lease that is the subject of this

 7   hearing, here today?

 8        A.   Yes, it's included in the 5501 lease.

 9        Q.   What's the address of that office?

10        A.   215 Northeast 55th Street.

11        Q.   And what were the circumstances that led to

12   you needing to leave that office?

13        A.   We found out that the City of Miami had deemed

14   the structure to be unsafe and to condemn the building.

15   It was an unsafe structure.

16        Q.   How did you find that out?

17        A.   A violation from the City of Miami was posted

18   on our office at the business.

19        Q.   Okay.

20        A.   And listed with a failure of the 40-year

21   recertification.

22        Q.   Okay.  So if I understand your testimony

23   correctly, there was a notice placed on your office that

24   reflected that the building needed to meet its 40-to-50-

25   year certification requirements and that there was an
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 1   unsafe structure on the office, correct?

 2        A.   That is correct.

 3        Q.   And then were you able to work out of that

 4   office after that notice was provided, after you were

 5   put on notice as to those circumstances?

 6        A.   No, sir.

 7        Q.   So then what was the agreement between the

 8   parties as to where, under the lease, you would be moved

 9   for purposes of your office?

10        A.   To 175 Northeast 55th Street, directly across

11   the street.

12        Q.   But when this was decided, was the office at

13   175 in, or substantially in, the condition of the photos

14   that you just reviewed?

15        A.   Yes, it was.

16        Q.   So how were you able to work out of the office

17   if it was so dilapidated?

18        A.   We weren't.

19        Q.   Okay.  So then what was the agreement between

20   the parties concerning what you would need to do to

21   bring that circumstance up to the ability where you can

22   work out of it?

23        A.   We would be able to make improvements to the

24   property for prepaid rent credits for 5501 or 175 or any

25   of the properties that we lease.
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 1        Q.   Okay.  And that is where the $76,000 in rent

 2   credits comes from, correct?

 3        A.   That is correct.

 4        Q.   Okay.  I'm going to show you some additional

 5   pictures.

 6             MR. BRADFORD:  If I may?

 7             THE COURT:  You may.

 8   BY MR. BRADFORD:

 9        Q.   I'm showing you -- are you familiar with the

10   pictures that I just provided you?

11        A.   Yes, I am.

12        Q.   Have you reviewed each and every one of them?

13        A.   Yes, I have.

14        Q.   How are you familiar with those pictures?

15        A.   I took the pictures.

16        Q.   And what are those pictures of?

17        A.   The improvements made at 175 Northeast 55th

18   Street for the purposes of our office.

19             MR. BRADFORD:  Your Honor, I would like to

20        move to enter what we had pre-marked as Defendant's

21        Exhibit 31 into evidence.

22             THE COURT:  Any objection?

23             MS. ZALMAN:  No objection.

24             THE COURT:  Admitted.  Proceed.

25             (Defendant's Exhibit 31 was admitted into
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 1        evidence.)

 2   BY MR. BRADFORD:

 3        Q.   Mr. Dale, do these pictures reflect the

 4   substance of the $76,000 in improvements that you made

 5   to the property owned by the Plaintiff's principals?

 6        A.   Yes.

 7        Q.   Okay.  And it's your testimony here, today,

 8   that you did not do that work as some form of charity,

 9   correct?

10        A.   Absolutely not.

11        Q.   You did not do that work for purposes of

12   increasing the value of Plaintiff's property without any

13   consideration to yourself?

14        A.   That is correct.

15        Q.   You did that work so that you could earn the

16   $76,000 in prepaid rent credits?

17        A.   That is correct.

18        Q.   Mr. Dale, have you ever -- strike that.  Mr.

19   Dale, were you able to apply for funds through the SBA's

20   CARES Act program?

21        A.   I made the application but I was denied the

22   application due to duplicate applications being made for

23   my business.

24        Q.   And you applied with respect to your business,

25   which is Churchill's Pub, correct?
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 1        A.   That is correct.

 2        Q.   And why were you denied?

 3        A.   We were given the response of duplicate

 4   application for the business.

 5        Q.   Were you ever promised that the funds that the

 6   business applied for, with respect to the SBA CARES Act,

 7   were you ever promised control over those funds?

 8        A.   Yes, sir.

 9        Q.   Were you promised that those funds could be

10   used for -- what were you promised that those funds

11   could be used for?

12        A.   For the outstanding balance due to the The

13   Beverage Group in order to be utilized to pay rents

14   during the pandemic for 5501 NE 2nd Avenue.

15        Q.   And what is the amount that you were owed,

16   what was the amount that was owed to The Beverage Group?

17        A.   For advising, the ledger open invoice was

18   $128,000 for services rendered.

19        Q.   So you were promised that, to the extent that

20   $128,000 or more were received pursuant to the

21   application for CARES Act funds, you were promised that

22   that amount could be provided as prepaid rent credits.

23             Were you provided that 128 -- strike that.

24   How much money, to your knowledge, was ultimately

25   received by Churchill's Pub pursuant to their
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 1   application for CARES Act funds?

 2        A.   I believe the total was $192,500, $42,500

 3   being the PPP and $150,000 being the EIDL.

 4        Q.   Mr. Dale, I'm going to show you what we have

 5   pre-marked as Defendant's Exhibit 5.

 6             Have you had a chance to review it?

 7        A.   Yes, sir.

 8        Q.   Are you familiar with that document?

 9        A.   Yes, I am.

10        Q.   And what is that document?

11        A.   It's a reflection of the bank statements for

12   the business, Churchill's.

13        Q.   I would like to direct your attention to --

14   well, let me ask you this.

15             Are these banking records kept in the normal

16   course of business at Churchill's Pub?

17        A.   Yes.

18             MR. BRADFORD:  Your Honor, I would like to

19        move to submit what was pre-marked as Defendant's

20        Exhibit 5 into evidence.

21             THE COURT:  Any objection?

22             MS. ZALMAN:  No, no objection, Your Honor.

23             THE COURT:  Admitted without objection.

24             (Defendant's Exhibit 5 was admitted into

25        evidence.)
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 1   BY MR. BRADFORD:

 2        Q.   I would like to direct your attention to the

 3   date, June 12th.

 4             Can you describe for the Court what precisely

 5   is reflected in the "Deposits and additions" section for

 6   the date June 12th?

 7        A.   It's a deposit from "Sbad Treasury 310" in the

 8   amount of $149,900.

 9        Q.   What is your understanding as far as what

10   "Sbad Treasury 310" is?

11        A.   It's the Economic Impact Disaster Fund

12   provided by our government for businesses impacted by

13   the pandemic.

14        Q.   Now I would like to direct your attention to

15   the "Electronic withdrawals" section also for the date

16   June 12th.

17             Could you describe for the Court what you see

18   there?

19        A.   That's a wire withdrawal in the amount of

20   $149,000 from our business.

21        Q.   Now, Ms. Leavitt testified earlier that she

22   understood that those funds were transferred to an

23   entity called Little Haiti Development Partners, LP.

24             Is that your understanding, as well?

25        A.   That's my understanding.
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 1        Q.   Now, in your capacity as the owner and

 2   operator of Churchill's Pub, what is the business

 3   connection to Churchill's Pub of Little Haiti

 4   Development Partners?

 5        A.   We have no connection.

 6        Q.   You testified earlier, Mr. Dale, that you

 7   applied for CARES Act funds, correct?

 8        A.   That is correct.

 9        Q.   Could you describe for the Court the timing in

10   which you applied for such or when about you applied?

11        A.   Summertime 2020.

12        Q.   Now, you didn't apply as soon as you could

13   have, right, as soon as they were available?

14        A.   That is correct.  Yeah, I was concerned about

15   making an application.

16        Q.   Can you explain to the Court what your concern

17   was about and sort of what you did in regards to that

18   concern?

19        A.   Yeah, my understanding, you know, from

20   numerous calls with the SBA and their representatives,

21   was that it would essentially be double-dipping into the

22   available funds for the businesses from the pandemic.

23        Q.   Okay.  But why did you ultimately apply?

24        A.   Because we needed economic support from the

25   government.
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 1        Q.   But weren't you promised economic support

 2   pursuant to any funds that came into the business from

 3   the CARES Act program?

 4        A.   Absolutely.

 5        Q.   Did you provide any documentation to the

 6   Plaintiff's principals for purposes of -- or that they

 7   used in their application for these funds?

 8        A.   Yes, they set up a Small Business Help Group

 9   to try to explain to us the complexities of the program

10   and offer their assistance in the program and asked that

11   I outline what I thought the needs of the business would

12   be for, you know, the duration of the pandemic.  So the

13   answer is yes.

14        Q.   And included in the business's application

15   that was ultimately approved, was your $128,000 in debt

16   as a vendor included?

17        A.   Yeah, $128,000 from the accounts payable of

18   the business.

19        Q.   Okay.  So we have $76,000 in improvements that

20   it was agreed you would be receiving prepaid rent

21   credits for?

22        A.   That is correct.

23        Q.   And we also have $128,000 that you were

24   promised for purposes of being able to be applied as

25   prepaid rent credits, correct?
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 1        A.   That is correct.

 2        Q.   Have you seen what has been entered into

 3   evidence here, today, the ledger attached to the

 4   affidavit of Ms. Donita Leavitt?

 5        A.   Yes, I have.

 6        Q.   And you are familiar with the fact that that

 7   ledger alleges that $208,000 are due and owing in rent,

 8   correct?

 9        A.   That is correct.

10        Q.   However, you have testified here, today, that

11   you were owed and promised a total of $204,000 in

12   prepaid rent credits, correct?

13        A.   That is correct.

14        Q.   Did you rely on the representations of

15   Plaintiff for purposes of understanding that that --

16   that you would have a credit for prepaid rent in the

17   amount of $204,000?

18        A.   That was my understanding.

19        Q.   Okay.  And even of the $208,000, as was

20   testified to earlier today, five of those months, or at

21   least five of those months, the business did not have an

22   operating liquor license, correct?

23        A.   Correct.

24        Q.   What does it mean for your business to not

25   have an operating liquor license?
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 1        A.   We can't do business.

 2        Q.   Can you elaborate on that?

 3        A.   We cannot operate normal business and be a

 4   benefactor of the revenues from not being able to

 5   operate.  We're restrained.

 6        Q.   You're restrained?

 7        A.   Mm-hmm.

 8        Q.   So if I'm hearing your testimony correctly,

 9   the fact that you didn't have an operating liquor

10   license restrained your ability to make money, correct?

11        A.   That is correct.

12        Q.   Now, but COVID-19, the pandemic started in

13   March of 2020.

14             You know that there was a government shutdown

15   of businesses, correct?

16        A.   That is correct.

17        Q.   So how could you have made money if the bar

18   couldn't open?

19        A.   Well, our state government had adjusted the

20   rules and regs associated with that license to allow

21   businesses alternative options to include the sale of

22   beer, wine, liquor, cocktails as far as to go, and a lot

23   of businesses relied on that.  All businesses relied on

24   their to-go business during this time.

25        Q.   Is it your understanding that your regulars
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 1   would have indulged in the opportunity to support the

 2   business by participating in the to-go cocktail, beer,

 3   wine option?

 4        A.   Absolutely.  And not only that, it created

 5   mass confusion of all of our regulars, and everybody,

 6   that we weren't participating in business in any way.

 7        Q.   So eventually, they did renew the liquor

 8   license, correct?

 9        A.   Yes, they did.

10        Q.   Who renewed the liquor license?

11        A.   To my understanding, Donita renewed the liquor

12   license.

13        Q.   And when about was the liquor license renewed?

14        A.   In September, following a call with James

15   Goldstein of the Midgard Group.

16        Q.   Who is James Goldstein of the Midgard Group?

17        A.   James Goldstein -- it was my understanding

18   James Goldstein is the investor with and partner of

19   Mallory Kauderer.

20        Q.   Okay.  Has there ever been a time where the

21   liquor license was active but you were unable to use the

22   liquor license through some restraint of your trade by

23   the Plaintiffs?

24        A.   This year.

25        Q.   Can you explain those circumstances to the
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 1   Court?

 2        A.   Yeah.  After -- like we stayed closed, you

 3   know, through waiting for the vaccine and all that to

 4   come out.  We actually even stayed closed during

 5   December to allow the vaccine rollout successfully.  We

 6   stayed closed in January, as well, to help our

 7   government help the community in the distribution of

 8   that, and we reopened the business in February of 2021

 9   on a limited schedule of only three days a week for four

10   hours a day.

11        Q.   Since the beginning of the pandemic, in March

12   of 2020, what is the total amount of time that the pub

13   has been open?

14        A.   About 16 days.

15        Q.   Sixteen days?

16        A.   That is correct.

17        Q.   And of that time, since the beginning of the

18   pandemic, how many of those days, how many days were you

19   restrained from opening through the actions of the

20   Plaintiff?

21        A.   I would say it was months.  Months, 150 days,

22   200 days.  You know, they didn't renew the liquor

23   license and it stopped us from doing business, and then,

24   when we did reopen the business, they removed the liquor

25   license from the business to stop us, to restrain our
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 1   trade again.

 2        Q.   Plaintiff doesn't want you to make money, it

 3   seems.

 4        A.   No, it doesn't.

 5        Q.   But in any event, you are owed a total of

 6   $204,000 from Plaintiff, or is a different figure more

 7   accurate?

 8        A.   No, that's accurate.

 9        Q.   Okay.

10             THE COURT:  Anything else?

11             MR. BRADFORD:  I'm going to check, Your Honor,

12        thank you, one second.  No, anything else I'll save

13        for redirect.

14             THE COURT:  Cross examination?

15             MS. ZALMAN:  Yes, Your Honor.

16                      CROSS EXAMINATION

17   BY MS. ZALMAN:

18        Q.   Mr. Dale, nice to see you again.

19        A.   Hi.

20        Q.   You testified a few minutes ago you made

21   improvements of approximately $76,000 in the landlord's

22   property.

23             What property or real estate are you referring

24   to?

25        A.   175 Northeast 55th.
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 1        Q.   Are you currently a defendant in a separate

 2   eviction action for your removal of the 175 premises?

 3        A.   Yes, I am.

 4        Q.   As far as you're concerned, is there anything

 5   in the current lease for the 5501 we're here for today

 6   that mentions the 175 premises?

 7        A.   It's not in the lease.

 8        Q.   Do you have anything in writing regarding this

 9   alleged agreement for improvements in a separate

10   property located somewhere else that relates to rent

11   credits to 5501?

12        A.   No, I do not.

13        Q.   Okay.  Do you have anything in writing

14   regarding prepaid rent credits at all for anything

15   related to 5501?

16        A.   Yeah, I do and then I also have --

17        Q.   What do you have --

18        A.   And also, past precedent to other properties.

19        Q.   What do you have in writing?

20        A.   I believe e-mails.

21        Q.   Have you submitted those e-mails into evidence

22   today?

23        A.   I believe we may have submitted the ledger of

24   the past rent credits applied --

25        Q.   I understand --
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 1        A.   -- from The Beverage Group and my invoice that

 2   is submitted in my testimony.

 3        Q.   You mentioned that you have $76,000 in

 4   improvements on a separate property.

 5             I asked you the same question yesterday and

 6   I'm asking you again.  Have you produced a single

 7   invoice, receipt, or proof of payment of $76,000 in

 8   repairs?

 9        A.   I have withheld, Your Honor, from submitting

10   that due to the demands that Mallory Kauderer was going

11   to utilize my financials to refinance the portfolio --

12        Q.   So --

13        A.   -- for banking purposes.  He wanted to utilize

14   my business's records as his own to present to banks as

15   fraud.

16        Q.   So, to date, you have not provided any proof

17   that you have spent $76,000 on a separate property

18   located at 175.

19             Did you pull any permits or work with any

20   licensed contractors for the $76,000 in improvements?

21        A.   No.

22        Q.   No.  What kind of improvements were they?

23        A.   I did all types of improvements.

24        Q.   Can you give me an example?

25        A.   There's lot of pictures right here.  We did

0052

 1   everything from drywall to bathrooms, doors, painting.

 2        Q.   Did you pull a plumbing permit?

 3        A.   It wasn't anything electrical or anything that

 4   was structural, nothing requiring permitting.

 5        Q.   You indicated you applied for PPP funds?

 6        A.   I didn't indicate that, actually.

 7        Q.   Did District Live Agency ever apply for PPP

 8   funds?

 9        A.   For PPP funds regarding Churchill's Pub or in

10   regard to our business?

11        Q.   Regarding the address 5501.

12        A.   No, Churchill's, my company, Churchill's

13   Beverage made the application.

14        Q.   So District Live Agency, the tenant Defendant

15   in this action, never applied for PPP funds?

16        A.   My company, The Beverage Group, is the parent

17   company of DLA and we did make the application.  It is

18   also the parent company of Churchill's Beverage, which I

19   made the application.

20        Q.   Isn't it true the reason that your application

21   was supposedly denied is because you were using the name

22   Churchill's Pub and applying, which is the same name

23   that landlord used to apply for the funds and you were

24   --

25        A.   No, it's actually because it's the same
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 1   financial records.

 2        Q.   Isn't the reason that District Live never

 3   applied is because you have been warned on multiple

 4   occasions you're in default of your corporate status and

 5   structure?

 6        A.   Absolutely not.

 7        Q.   Who owns Churchill's Pub, LLC?

 8        A.   Excuse me?

 9        Q.   Churchill's Pub, LLC.

10        A.   It's hard for me to give you that answer.  In

11   2020, it was two entities.  I believe in 2021, after

12   they removed the entity that's a counter in this case,

13   who I'm suing, they removed that company, and now it's

14   solely TKLS and Donita Leavitt, solely.

15        Q.   Didn't the landlord not ask you on multiple

16   occasions to have District Live apply for PPP funds, as

17   many, thousands of tens [sic] did across America?

18        A.   I couldn't make an application for the PPP

19   funds that were already secured for my business.

20        Q.   Didn't the tenant -- I mean didn't the

21   landlord participate in Zoom calls with you to assist

22   you in helping apply for those PPP funds?

23        A.   No.

24        Q.   Is there anything written in the commercial

25   lease at issue today of 5501 that states you may not pay
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 1   rent at any moment?

 2        A.   In the lease?

 3        Q.   Mm-hmm.

 4        A.   No.

 5        Q.   When is the last time you made an out-of-

 6   pocket rent payment to the landlord, 5501?

 7        A.   Today.

 8        Q.   Today you made a payment?

 9        A.   It's July 1st, yeah.

10        Q.   Great.  How much did you pay and who did you

11   pay to?

12        A.   The full rent of my prepaid rent credits.

13        Q.   Okay.  You're stating your credits apply to

14   rent today?

15        A.   Mm-hmm.

16        Q.   When was the last time you physically

17   transferred monetary funds, such as cash or wire, from

18   your business, as tenants, or from any of these entities

19   you're claiming --

20        A.   I believe my affidavit is reflective of March,

21   April, May, June, and potentially July of 2020 I made

22   payments.

23        Q.   So approximately --

24        A.   None of which are reflected in her ledger, by

25   the way.
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 1        Q.   So you're claiming July 2020 is the last time

 2   an out-of-pocket physical payment was transferred to

 3   landlord?

 4        A.   Yes.

 5        Q.   When do you plan on vacating the premises?

 6        A.   At the end of my lease.

 7        Q.   Are you aware, I would say, a sophisticated

 8   commercial businessman?  In other words, do you enter

 9   into other contracts or leases for business or

10   commercial entities, properties?

11        A.   These are my first commercial leases.

12        Q.   When you say "these," what do you mean?

13        A.   All the properties that I lease from the

14   landlord, 5524 Northeast 2nd Avenue, 5528, 5501.

15        Q.   And are you not subject to eviction for non-

16   payment of rent on all of these for more than a year's

17   time?

18        A.   As a result of their actions, I am.

19        Q.   I'm going to provide you Defendant's Composite

20   Exhibit D -- I'm sorry, Exhibit 10, which I will make,

21   also, Plaintiff's Exhibit B.

22             MS. ZALMAN:  May I approach?

23             THE COURT:  You may.

24             MS. ZALMAN:  Would you like me to present to

25        you -- this is a copy of the lease.
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 1             THE COURT:  Is that the lease also attached to

 2        the complaint?

 3             MS. ZALMAN:  Yes.

 4             THE COURT:  Any objection to my taking

 5        judicial notice of the lease?  Okay.  It's already

 6        in.

 7             MS. ZALMAN:  Thank you.

 8   BY MS. ZALMAN:

 9        Q.   Mr. Dale, do you mind if I approach?  This is

10   your attorney's exhibit.

11             Are you familiar with this document?

12        A.   I am.

13        Q.   I'm going to -- I'm sorry.  I'm going to point

14   your attention to Section 5.2 entitled "Base rent" for

15   year one, two, and three.

16             Have you paid the full base rent out-of-pocket

17   for year one, two, or three?

18        A.   I have paid full lease amount to today.

19        Q.   Can you explain to me how?

20        A.   Through my prepaid rent credits and through

21   paying for it.

22        Q.   So it's a mixture of both prepaid rent credits

23   and then paying out of pocket?

24        A.   That is correct.

25        Q.   Can I refer you to Subsection 2.0, the address
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 1   for the premises?

 2        A.   Mm-hmm.

 3        Q.   Is the address 175 premises, which you

 4   provided photographs for today, listed in this lease?

 5        A.   No, it's not.

 6        Q.   This is a triple net lease; is that right?

 7        A.   That is correct.

 8        Q.   What does a triple net lease mean?

 9        A.   It includes taxes and insurance.

10        Q.   So in addition to base rent, you have to pay

11   real estate taxes and insurance, okay.

12             I'm going to refer you to Section 5.3 entitled

13   "Additional rent."  Please take a moment to look at

14   Section 5.3.

15        A.   Okay.

16        Q.   Is it your understanding that additional rent

17   is to be treated exactly as rents hereunder, as stated

18   in this provision?

19        A.   What was your question?

20        Q.   Is it your understanding that additional

21   rents, which states any sums due under the lease, are

22   deemed also as rent?  Is that your understanding?

23        A.   I really don't understand your question.

24        Q.   Okay.  And finally, I'm going to refer you to

25   Section 29.0, "Amendment of lease."
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 1             I know you have seen this section before.

 2        A.   Yeah.

 3        Q.   Is it your understanding that this lease

 4   cannot be modified in any way except in a writing agreed

 5   to by both parties?

 6        A.   That's what it says.

 7        Q.   As far as you're aware, is there anything in

 8   the lease or anything in writing that you have that

 9   would indicate that, due to COVID, the landlord is

10   required to provide you any credit?

11        A.   The landlord offered me a $5,000 rent from

12   March of 2020 through the end of the pandemic.

13        Q.   And do you have that in writing?

14        A.   I do.

15        Q.   Okay.  Is this an addendum to the lease?

16        A.   No, it's not an addendum to the lease.  This

17   is the agreement that we made at the beginning of the

18   pandemic.  It's the agreement that they tried to reflect

19   on their ledger by giving us $3,000 of what they say is

20   the --

21        Q.   Oh, the $17,000.  I don't mean to interrupt.

22   The $17,000?

23        A.   Well, look, I can't understand their ledger,

24   first of all, okay?  Whatever they created there.  But

25   the dollar amounts of $5,000 of rent -- the pandemic
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 1   didn't end in September.  We were closed in September.

 2             So they decided that our $5,000 rent agreement

 3   just ended and --

 4        Q.   But --

 5        A.   If I may?

 6        Q.   Sure, please, I'm sorry to interrupt.

 7        A.   They decided that the $5,000 rent ended.  So

 8   going into the pandemic, my understanding was that I had

 9   a $5,000 rent that was going to be due from March 2020

10   through the end of the pandemic, and I also understood

11   that we received $42,500 in PPP, $150,000 EIDL, and our

12   business was also closed for a lack of liquor license

13   for six months, over six months.

14        Q.   And do you have any of this in an executed

15   addendum?

16        A.   It's not an addendum.

17        Q.   Who helped you with your application for PPP

18   funds?

19             MR. BRADFORD:  Objection, Your Honor, my

20        client has already testified that he didn't apply

21        for PPP funds.  What I believe is happening --

22             THE COURT:  The objection is overruled.

23             MS. ZALMAN:  He did testify he was denied.

24             THE WITNESS:  No, I --

25             THE COURT:  Excuse me.
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 1             MS. ZALMAN:  I apologize.

 2             THE COURT:  Excuse me.  Only legal objections

 3        can be made.  The objection is overruled.

 4   BY MS. ZALMAN:

 5        Q.   Who assisted you in applying for any federal

 6   CARES funds of any sort during COVID?

 7        A.   We applied ourselves.

 8        Q.   When you say "we," who is "we"?

 9        A.   Me, my business.

10        Q.   Your business?

11        A.   That is correct.

12        Q.   And your business is entitled District Live

13   Agency?

14        A.   That's one of my businesses.  I have The

15   Beverage Group.  I also have the business of

16   Churchill's, and I also have District Live Agency.

17        Q.   And do you have copies of the denial?

18        A.   I do.

19        Q.   You do?

20        A.   Mm-hmm.

21        Q.   Did you bring those today?

22        A.   I have it on my phone.  I believe -- I may

23   have entered it in my affidavit.  Is the denial in the

24   affidavit, as well?

25             MR. BRADFORD:  I can't help you.
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 1             THE WITNESS:  I have the record.  If you would

 2        like, Your Honor, I have it on my phone, if that

 3        matters.  I can show you.

 4   BY MS. ZALMAN:

 5        Q.   Do you believe that that denial in any way

 6   requires landlord to give you further credits or has a

 7   further obligation on the landlord?

 8        A.   Repeat that, please?

 9        Q.   Do you feel the tenant's inability, your

10   tenant inability to receive funds, that there is a legal

11   obligation on landlord to then share funds with you that

12   the landlord received?

13        A.   Well, the landlord shouldn't be receiving

14   funds for the business.

15        Q.   Were you aware that landlords and owners of

16   real estate, during COVID-19, could apply for federal

17   funds to apply to mortgage or real estate taxes and

18   tenants could apply for funds to pay for rent or however

19   they wished to apportion it?

20        A.   I'm not familiar with what real estate

21   programs were available.  I'm familiar with the Economic

22   Impact for the businesses.

23        Q.   So, really, the application of landlord or its

24   operator for federal funds has nothing to do with your

25   entity, District Live Agency, but you were hoping they
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 1   would share funds?

 2        A.   Hoping they would share funds?  That's not how

 3   it's framed.  I was told that I would be paid for my

 4   services on my open balance from the advising of

 5   Churchill's in the total of the amount that was owed,

 6   and the rest to be applied to the -- Your Honor, they

 7   need to keep an accurate PPP ledger and an accurate EIDL

 8   ledger of how the funds were all utilized, as well, if

 9   you guys submitted that today.

10        Q.   Okay.  And you testified earlier that the

11   liquor license was recently, I'm not sure the word you

12   used, suspended or terminated at the premises?

13        A.   It was -- twice, it was terminated.

14        Q.   And do you recall the date that it was

15   recently terminated or suspended?

16        A.   Yeah, it was around like March 27th-ish.

17        Q.   So a few months ago?

18        A.   Mm-hmm.  With no -- with no communication to

19   advise us that our liquor license was going to be

20   pulled.

21        Q.   When was the last time you paid your $1,300

22   per month liquor license rent to the landlord?

23        A.   Well, it's -- it's tricky because we received

24   a ledger that I submitted in my affidavit that was

25   contradicting her affidavit.  We paid, in 2020, where,
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 1   on her ledger, she reflects no payments being made for

 2   the liquor license, and the liquor license was not

 3   renewed on March 31st of 2020, so I did not pay

 4   following that.

 5        Q.   Isn't it true that the liquor license was in

 6   danger because you were not paying the license vendors

 7   --

 8        A.   That's not true.

 9        Q.   I would like to show you Plaintiff's Exhibit

10   C.

11             MS. ZALMAN:  May I approach?

12             THE COURT:  Yes.

13   BY MS. ZALMAN:

14        Q.   I'm referring you a document from the State of

15   Florida Department of Business and Professional

16   Regulation.  Take a moment to look at it.

17        A.   Okay.  This letter comes multiple times a

18   year, Your Honor.  It's just a no sale letter meaning

19   that you cannot purchase alcohol from distributors.

20   That's solely what it means.  And it didn't stop them or

21   put them in jeopardy because they renewed the license in

22   September and they had the license active until we

23   actually reopened.

24             They waited until we reopened, and then they

25   detached it again.  So our funds, our PPP funds, the
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 1   EIDL funds, which they took from our business, were to

 2   be utilized to pay accounts payable.

 3             Entering the pandemic, Your Honor, this

 4   business did not carry outstanding balances except for

 5   to The Beverage Group.

 6        Q.   Isn't it true the landlord warned you you

 7   weren't carrying the requisite insurance for the

 8   premises?

 9        A.   Never.  Never, never, never, not once.

10        Q.   Isn't it true that would put the license at

11   risk and patrons at risk if you're not carrying the

12   requisite insurance?

13             MR. BRADFORD:  Objection, Your Honor.

14             THE COURT:  Overruled.

15   BY MS. ZALMAN:

16        Q.   Isn't it true that you, on multiple occasions,

17   started buying liquor from unlicensed vendors, once they

18   put this on hold, meaning the liquor license, because

19   you were not paying the liquor license bills?

20        A.   That's not accurate at all, no.

21        Q.   During COVID-19, you indicated you were

22   completely unable to operate.

23             Were there now local restaurants or businesses

24   in your neighborhood that were doing takeout or side

25   orders or outside --
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 1        A.   I explained to you that, without the liquor

 2   license -- we do 99.9 percent of our revenue from

 3   alcohol, ma'am.

 4        Q.   I understand you're saying that.  The second

 5   time the liquor license was revoked was a couple months

 6   ago.

 7             What about the entire year --

 8        A.   When you say "revoked," what do you mean the

 9   liquor license was revoked?

10             THE COURT:  Excuse me.  You do not get to ask

11        questions.

12             THE WITNESS:  I just want to be sure --

13             THE COURT:  Let her finish the question --

14             THE WITNESS:  Well, I don't want to answer a

15        question that's --

16             THE COURT:  Don't interrupt me.

17             THE WITNESS:  Okay.

18             THE COURT:  Let her finish the question, and

19        then you can answer.  Do not interrupt each other.

20             THE WITNESS:  Understood.

21             MS. ZALMAN:  I'll rephrase.

22             THE WITNESS:  Please.

23   BY MS. ZALMAN:

24        Q.   This entire past year, before the State

25   placing the liquor license on hold a couple months ago,

0066

 1   were you not able to operate maybe outside or do

 2   takeout?

 3        A.   No.  The outside portion of our business is

 4   surrounded by an unsafe structure.  So the only outside

 5   seating area or entertainment outside, that's where the

 6   unsafe structure is, as well.

 7        Q.   Isn't it true this outside unsafe structure,

 8   it was your idea to demolish so you could build the

 9   courtyard and have more bands come to play and increase

10   --

11        A.   That has nothing to do with --

12             THE COURT:  Again --

13             THE WITNESS:  It's an unsafe structure --

14             THE COURT:  Excuse me.

15             THE WITNESS:  -- since 2018.

16             THE COURT:  Excuse me.

17             THE WITNESS:  Yes, sir.

18             THE COURT:  Finish your question.

19   BY MS. ZALMAN:

20        Q.   Isn't it true it was your idea to demolish the

21   unsafe structure, as you call it unsafe, so that you

22   could have or expand on your courtyard, bring bands, do

23   live events?

24        A.   Okay.

25        Q.   Was that your idea?
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 1   A.   Yeah.

 2        MS. ZALMAN:  I have no further questions.

 3        THE COURT:  Redirect?

 4        MR. BRADFORD:  Counsel, did you intend to

 5   enter this into evidence?

 6        MS. ZALMAN:  I did put it in evidence.  I

 7   think that might be my copy, I'm sorry.  Did I give

 8   you --

 9        MR. BRADFORD:  No, I don't recall you actually

10   entering this into evidence.

11        THE COURT:  That is not in evidence.

12        MS. ZALMAN:  Oh, did I not?  I apologize, I

13   thought I made that Plaintiff's Exhibit C.

14        MR. BRADFORD:  We have no objection.

15        MS. ZALMAN:  And I wish to enter it into

16   evidence.

17        THE COURT:  All right.  Admitted without

18   objection.  Give it to the Clerk, please.

19        MS. ZALMAN:  I referred to it in cross

20   examination.

21        (Plaintiff's Exhibit C was admitted into

22   evidence.)

23        MR. BRADFORD:  I'm sorry, what's that number?

24        MS. ZALMAN:  It is Plaintiff's Exhibit C.

25        MR. BRADFORD:  Okay.
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 1                     REDIRECT EXAMINATION

 2   BY MR. BRADFORD:

 3        Q.   Do you still have a copy of Plaintiff's

 4   Exhibit C in front of you?

 5        A.   No, sir.  I believe I understand what it is.

 6   It's just listing the different distributors --

 7        Q.   I would like to, for the edification of the

 8   Court, to read the portion there which is the largest

 9   paragraph on the page, and it's highlighted for you.

10        A.   "Under the law, all manufacturers and

11   distributors are prohibited from selling any alcohol

12   beverages for cash or otherwise and you are prohibited

13   from purchasing alcohol beverages from any manufacturer

14   or distributor or from any other retailer or otherwise

15   until your account is paid in full.  Retail vendors are

16   at all times prohibited from purchasing from anyone not

17   duly licensed under the Florida Statute.  All

18   distributors are being notified of this action effective

19   this date."

20        Q.   Now, you testified that this is a notice that

21   you received or the business receives many times out of

22   the year, correct?

23        A.   Yes, sir.

24        Q.   And when you receive these, how can you

25   lawfully operate?
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 1        A.   We can operate with no issues at all.  We just

 2   can't -- we're put on what's called a no-sale list,

 3   meaning that we can't purchase additional inventory.  So

 4   it happens frequently because we have big weekends where

 5   we have to purchase a lot.  Our invoices, according to

 6   our purchasing terms, are 10 to 14 days, and sometimes,

 7   due to cashflow, we're able to pay within that day, and

 8   sometimes we're not, but we have the inventory from the

 9   invoices in order to sell to catch up to those.  It's

10   the standard practice in our industry.

11        Q.   Thank you, sir.  Now, the lease, which was

12   attached to the lawsuit in this case, has been entered

13   into evidence, or the Court has taken judicial notice of

14   it.

15             Do you have a copy of the lease in front of

16   you?

17        A.   I do not, sir.

18        Q.   Would you say, in your capacity as a party to

19   this lease, that an operative liquor license is a

20   material term to this lease?

21        A.   Absolutely.

22        Q.   Would you have signed this lease but for the

23   provision that includes that a liquor license must be

24   operable at all times?

25        A.   I would not have signed the lease.
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 1        Q.   Do you believe that, under this lease, you

 2   have an obligation to pay rent when the liquor license

 3   is not operable?

 4        A.   No.

 5        Q.   So the Court can appreciate this, you do not

 6   have an obligation to pay rent when the liquor license

 7   is not operable, right?

 8        A.   That is correct.

 9        Q.   If you can go to Section 3.1 of the lease,

10   please?

11        A.   Mm-hmm.  Yes.

12        Q.   If you could just read Section 3.1, please.

13        A.   "Permitted use of business liquor license.

14   The premises shall be used and occupied by the tenant

15   solely for the purpose set forth in the BLI rider and

16   for no other purpose."

17        Q.   Stop there.  What was the purpose in the BLI

18   rider?

19        A.   It was to be utilized for running a bar,

20   operating a bar, Churchill's Pub.

21        Q.   Okay.  Please continue.

22        A.   "The business of the tenant in the premises

23   shall be carried on under the name and style set forth

24   in the BLI rider and no other name and style approved by

25   the landlord in writing."
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 1        Q.   Have you changed the name of the pub?

 2        A.   Absolutely not.

 3        Q.   All right.  Please continue.

 4        A.   "Any violation of this provision shall

 5   constitute a default of the lease and be subject to

 6   default provisions herein.  Tenant and landlord shall

 7   enter into a separate agreement for the use of the

 8   Churchill's Pub full liquor license and sale of alcohol

 9   as permitted by law."

10        Q.   Did you and the landlord enter into such a

11   separate agreement for the liquor license?

12        A.   Yes, we did.

13        Q.   Okay.  Continue.

14        A.   "Said use of the liquor license shall run the

15   entire life of this lease and any lease renewal terms

16   outlined herein."

17        Q.   What did you understand that provision of the

18   lease to mean?

19        A.   That I would have a liquor license to operate

20   my business at all times.

21        Q.   Okay.  Next sentence, please.

22        A.   "Said use of the liquor license --

23        Q.   Next sentence.

24        A.   "At no point during the entirety of the lease

25   term may the tenant be permitted to obtain a separate
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 1   legal license for the use on the premises."

 2        Q.   So if your liquor license was not up to date,

 3   despite it being paid for and despite the Plaintiff's

 4   withholding of the liquor license, what is the result,

 5   based on this language here?

 6             Are you able to obtain a separate liquor

 7   license on your own, so that you can operate the

 8   business?

 9        A.   No, sir, and actually, that would put me in

10   violation of my lease, so I am bound to utilize their

11   liquor license.

12        Q.   And the next sentence, please?  It starts

13   with, "Any violation."

14        A.   "Any violation of this provision shall

15   constitute a default of the lease and be subject to

16   default provisions herein."

17        Q.   Is it your interpretation of the lease, Mr.

18   Dale, that they had defaulted under the lease any time

19   the liquor license was not able to be posted at the pub?

20        A.   That is correct.

21        Q.   Is it your interpretation that, accordingly,

22   rent is not due and owing during this time?

23        A.   That is correct.

24             THE COURT:  Anything else?

25             MR. BRADFORD:  Yes.  And I'm sorry, Your

0073

 1        Honor, if I may?  I just want to have an

 2        understanding of Your Honor's schedule to the

 3        extent that Your Honor has another set hearing --

 4             THE COURT:  Please proceed.

 5             MR. BRADFORD:  Okay.  Thank you, Your Honor.

 6   BY MR. BRADFORD:

 7        Q.   I'm going to present to you what we had pre-

 8   marked as Defendant's Exhibit 13.

 9             Are you familiar with this document?

10        A.   Yes, I am.

11        Q.   What is it?

12        A.   This is my corrected affidavit for the Motion

13   to Determine Rent.

14        Q.   So is it accurate to say that this is the

15   Corrected Affidavit of Franklin Dale in Support of

16   Defendant's Motion to Determine Rent/Motion to Dismiss

17   filed on October 26th, 2020?

18        A.   Yes, it is.

19        Q.   Okay.  And as you quickly review it, is this a

20   true and accurate depiction of what you filed on

21   10/26/20 with this Court?

22        A.   Yes, it is.

23        Q.   With the exhibits, as well, correct?

24        A.   That is correct.

25             MR. BRADFORD:  Your Honor, we will move for
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 1        the entry of what was pre-marked as Defendant's

 2        Exhibit 13 into evidence.

 3             THE COURT:  Any objection?

 4             MS. ZALMAN:  No objection.

 5             THE COURT:  It will be admitted.

 6             (Defendant's Exhibit 13 was admitted into

 7        evidence.)

 8   BY MR. BRADFORD:

 9        Q.   So we're going to briefly go through your

10   affidavit.

11        A.   Okay.

12        Q.   And what I would like to emphasize here today,

13   as the Court has emphasized, is that we're not going to

14   go through the entirety of the affidavit.  We're going

15   to focus on the portions of the affidavit, which you

16   swore to and you're testifying to here today, that

17   relate to the rent.

18        A.   Understood.

19        Q.   Okay?

20        A.   Yes, sir.

21        Q.   Okay.  Now, if we could, could you go to

22   Paragraph 28, please?

23        A.   Yes, sir.

24        Q.   So, at Paragraph 28, you reflected that Donita

25   Leavitt sent you an e-mail with District Live Agency's
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 1   statement and open balance report for 2019, correct?

 2        A.   That is correct.

 3        Q.   Did the statement and open balance report that

 4   was provided on January 10th, 2020 reflect that only

 5   $1,380 were due from the year 2019?

 6        A.   That is correct.

 7        Q.   Okay.  Did the statement and open balance

 8   report provided by Donita Leavitt reflect that there was

 9   a line item for security deposit in the amount of

10   $10,200?

11        A.   Yes.

12        Q.   Which you paid on May of 2019?

13        A.   Yes.

14        Q.   You recall Ms. Leavitt's ledger that has been

15   entered into evidence here, today, right?

16        A.   Correct.

17        Q.   Was there any accounting for the $10,200 that

18   you paid as a security deposit?  Was there any

19   accounting of that on Ms. Leavitt's ledger?

20        A.   No.

21        Q.   So for those keeping score, we have got

22   $76,000 in rent credits, pursuant to your improvements

23   at 175, correct?

24        A.   That is correct.

25        Q.   We have got $128,000 in promised funds that
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 1   could only have been directed to the business that,

 2   instead, were directed to the sister company, Little

 3   Haiti Development Partners, correct?

 4        A.   That is correct.

 5        Q.   And you were promised those funds, right?

 6        A.   Yes, sir, absolutely.

 7        Q.   And you were promised that you could use those

 8   funds as prepaid rent credits, right?

 9        A.   Absolutely.

10        Q.   And you have a security deposit in the amount

11   of $10,200 that was never applied, but you paid that,

12   right?

13        A.   Yes, sir.

14        Q.   But you haven't been credited for that either,

15   huh?

16        A.   I haven't and I offered -- I actually

17   requested, the first month of the pandemic, that the

18   application of our security deposit be utilized for the

19   agreed upon $5,000 rent.

20        Q.   Okay.  At Paragraph 33, you refer to a

21   QuickBooks account.

22             Is QuickBooks the manner in which the business

23   handles their financials and reports?

24        A.   Yes, it is.

25        Q.   Okay.  And you make reference to someone named
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 1   Zussy Coello at Paragraph 33; is that correct?

 2        A.   That is correct.

 3        Q.   Who is Zussy Coello with respect to the

 4   business?

 5        A.   Zussy Coello is the admin and bookkeeper for

 6   the business.

 7        Q.   Okay.  At Paragraph 36, you make reference to

 8   a rent adjustment agreement where it was agreed, by Mr.

 9   Kauderer, that the rent would be adjusted to $5,000,

10   correct?

11        A.   That is correct and I believe it's marked in

12   Exhibit 6, Your Honor, is the communication.

13        Q.   Okay.  So that is -- you have just referred to

14   an exhibit within your corrected affidavit that has been

15   entered into evidence, correct?

16        A.   That is correct.

17        Q.   Okay.  So going to that Exhibit 6, can you

18   read for me -- well, first, can you tell the Court what

19   Exhibit 6 is?

20        A.   Exhibit 6 is a conversation between myself and

21   the Plaintiff's principal, Mallory Kauderer.

22        Q.   Okay.  And you say to Mr. Kauderer, "So I'm

23   actually plus 16k on the year," but I would like for you

24   to read for the Court Mr. Kauderer's response thereto.

25        A.   "I've just got off the phone and already
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 1   worked out something better than that where he's

 2   comfortable and we're moving forward happy.  Dealing

 3   with something now and will call you after, but

 4   basically it's you paying $5,000 per month for now,

 5   March through getting reopened, and we pay the rest."

 6        Q.   Okay.  So this is a written agreement

 7   reflecting the rent reduction agreement between you and

 8   Mr. Kauderer, correct?

 9             MS. ZALMAN:  Objection.

10             THE COURT:  Sustained.

11             MR. BRADFORD:  Okay, I strike that.

12   BY MR. BRADFORD:

13        Q.   Is this a reflection of Mr. Kauderer putting

14   into writing what you understood your agreement between

15   he and yourself to be?

16        A.   Yes.

17        Q.   And when it says that you would be paying

18   $5,000 a month for now, March, even though it appears

19   that it was April that you guys were having this

20   exchange, but for now, through getting reopened, what

21   did you understand "getting reopened" to mean?

22        A.   The end of the pandemic, when we got to open

23   our business as normal.

24        Q.   Is the pandemic over now?

25        A.   Well, the City of Miami gave bars permission
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 1   -- lifted the curfew.  We operated under -- we had bars

 2   operating under a curfew for a while, and it was just

 3   released in April of 2021.

 4        Q.   Okay.  But you're not reopened?

 5        A.   No, sir.

 6        Q.   Why aren't you reopened?

 7        A.   I'm not reopened because I don't have a liquor

 8   license to operate.

 9        Q.   Who has your liquor license that would allow

10   you to operate?

11        A.   Plaintiff.

12        Q.   Have you experienced hardship as a result of

13   not being able to open your business?

14        A.   Absolutely, sir.

15        Q.   And the agreement was that you would have a

16   $5,000 a month rent until you reopened, but you're still

17   not reopened, correct?

18        A.   That is correct.

19        Q.   However, the ledger that has been entered into

20   evidence, created by Donita Leavitt, does not reflect

21   $5,000 a month in rent, does it?

22        A.   No.

23        Q.   So the ledger that has been entered into

24   evidence, that was created by Donita Leavitt is patently

25   inaccurate, correct?
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 1        A.   Correct.

 2        Q.   Now, you, attached to your affidavit, have

 3   your own ledger; is that correct?

 4        A.   That is correct.

 5        Q.   So if we can move to Exhibit 8 to your

 6   affidavit, could you go to the last page, please?

 7        A.   Yes, sir.

 8        Q.   Now, we talked about a security deposit.  Is

 9   that security deposit referenced here on the last page

10   to the exhibit to your affidavit?

11        A.   Yes, it is.

12        Q.   And how much does it reflect that that

13   security deposit was?

14        A.   $10,200.

15        Q.   Okay.  And there's something that says PPP

16   minus payroll payouts?

17        A.   Mm-hmm.

18        Q.   What were the narrow ways that PPP money could

19   be used?

20        A.   My understanding is to pay employees, pay rent

21   --

22             MS. ZALMAN:  Objection.  He's a lay witness.

23        He already testified he doesn't have an

24        understanding, in prior testimony --

25             THE COURT:  Overruled.
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 1   BY MR. BRADFORD:

 2        Q.   Is it also your understanding that mortgage

 3   interest could be paid, also?

 4        A.   Mortgage interest, yeah.

 5        Q.   Okay.  But not a natural mortgage?

 6        A.   No, that's not listed.

 7        Q.   Okay.  Was there any reference, when you

 8   agreed with Mallory Kauderer that the rent would be

 9   reduced to $5,000, was there any reference that the

10   reduction would be coming from the PPP --

11        A.   No, sir.

12        Q.   -- funds?

13        A.   No, sir.

14        Q.   Was it your interpretation of your agreement

15   that you had to essentially pick either a $3,000 a month

16   reduction to $5,000 or your PPP funds?

17        A.   No.

18        Q.   So is that why you have included $28,551 here

19   in your ledger?

20        A.   Yes.

21        Q.   Because it's your understanding that those

22   funds can only be used for the purposes of rent or the

23   payment of mortgage interest, but you haven't heard

24   anything about any payment of mortgage interest, have

25   you?
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 1        A.   No.

 2        Q.   No.  The next line under the section of

 3   "Tenant credits" reflects $149,000.

 4        A.   Yes, sir.

 5        Q.   Can you explain to the Court why that line is

 6   included here?

 7        A.   Because that's the amount of money that we

 8   actually received into the business bank account from

 9   the federal government.

10        Q.   But as we discussed earlier, what happened the

11   same day that that money came into the business's bank

12   account?

13        A.   It was wired out of the bank account and

14   entered into QuickBooks as a loan payable to Little

15   Haiti Development Partners, LP.

16        Q.   To the sister company, right?

17        A.   A company that has never been in our

18   QuickBooks.  It has never been associated in any

19   capacity with Churchill's Pub in doing any business.

20        Q.   And you know this because you have been the

21   owner/operator of the business for how long?

22        A.   Outright, since 2019.

23        Q.   Okay.  There is a reference to $128,000.

24        A.   Mm-hmm.

25        Q.   Can you explain to the Court what that's
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 1   about?

 2        A.   It's my open invoice for hospitality advising

 3   to the Plaintiff for rent credits.

 4        Q.   Okay.  And the $76,137?

 5        A.   That's also to be applied for rent credits as

 6   improvements to 175.

 7        Q.   Okay.  So what is the total of credits that

 8   your ledger reflects you are owed by the Plaintiff which

 9   can be applicable to rent credits?

10        A.   It's $392,188.

11        Q.   So even if, even if, there was a $208,000

12   balance in rent owed, how much would you still be owed?

13        A.   Still be owed $190,000.

14        Q.   And to be clear, in each of these, each of

15   these items totaling $392,000, in each instance there is

16   an express agreement that those funds could be and would

17   be applied to rent credits, correct?

18        A.   It was expressed and also demonstrated through

19   my leases, as well.

20             THE COURT:  Anything else?

21   BY MR. BRADFORD:

22        Q.   Who was the person -- strike that.

23             MR. BRADFORD:  Nothing else, Your Honor.

24             THE COURT:  The witness is excused.

25             THE WITNESS:  Thank you.
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 1             THE COURT:  Who is your next witness?

 2             MR. BRADFORD:  I would like to call Ms.  Zussy

 3        Coello, please.

 4             THE COURT:  Do you have any witnesses to call

 5        following this witness?

 6             MR. BRADFORD:  This will be my last witness,

 7        sir, and I anticipate that this will be brief.

 8             THE COURT:  Do you have any rebuttal

 9        witnesses?

10             MS. ZALMAN:  No, Your Honor.

11             THE COURT:  All right.

12             THE CLERK:  Please raise your right hand.  Do

13        you swear or affirm the information you're about to

14        provide will be the truth, the whole truth, and

15        nothing but the truth, so help you God?

16             MS. COELLO:  Yes.

17             THE COURT:  Have a seat, ma'am, please.  You

18        may inquire.

19                        ZUSSY COELLO

20   called as a witness on behalf of the Defendant, having

21   been first duly affirmed, testified as follows:

22                      DIRECT EXAMINATION

23   BY MR. BRADFORD:

24        Q.   Good afternoon, Ms. Coello.  Can you state

25   your name for the record?
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 1        A.   Zussy Coello.

 2        Q.   And how do you spell that?

 3        A.   Z-U-S-S-Y, last name C-O-E-L-L-O.

 4        Q.   What was your role, Ms. Coello, in relation to

 5   the business of Churchill's Pub?

 6        A.   Officer manager, bookkeeping.

 7        Q.   And how long did you serve in that role?

 8        A.   I began work in July of 2015.

 9        Q.   And did your work and service in this role

10   include a familiarity with the QuickBooks for the

11   business?

12        A.   Yes.

13        Q.   And how so?

14        A.   I would enter data into QuickBooks.  I would

15   invoice, I would do accounts payable, receivable.  At

16   the end of the month, I would balance out the bank

17   statements, make sure that everything from the bank

18   statement is in there.

19        Q.   Okay.  And you are familiar with the

20   QuickBooks program at Churchill's Pub as a result,

21   right?

22        A.   Yes.

23        Q.   So I'm going to show you what we have pre-

24   marked as Defendant's Exhibit 26.

25             Are you familiar with the document that I have
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 1   just provided you?

 2        A.   Yes but it's hard to see.

 3        Q.   I apologize that it's a little small.

 4        A.   Yes.

 5        Q.   Are you familiar with that?

 6        A.   Yes.

 7        Q.   And how are you familiar with it?

 8        A.   I entered the invoices, this invoice pretty

 9   much every two weeks since I started working there.

10        Q.   Okay.  And does this reflect an accurate

11   depiction of the invoices that you entered into the

12   Churchill's Pub QuickBooks?

13        A.   Yes.

14             MR. BRADFORD:  Your Honor, we would move to

15        enter what we had pre-marked as Defendant's Exhibit

16        26 into evidence.

17             MS. ZALMAN:  No objection.

18             THE COURT:  Admitted without objection.

19             (Defendant's Exhibit 26 was admitted into

20        evidence.)

21   BY MR. BRADFORD:

22        Q.   Ms. Coello, what does this reflect?

23        A.   Accounts payable to or accounts owed to The

24   Beverage Group of $128,000.

25        Q.   Okay.  Now, therefore, does that mean that
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 1   Churchill's Pub owed The Beverage Group $128,000?

 2        A.   That is correct.

 3        Q.   In your capacity as bookkeeper, are you

 4   familiar with any prior instances of Franklin Dale or

 5   his entities receiving rent credits for monies owed?

 6        A.   Yes.

 7        Q.   Can you provide an example?

 8        A.   Prior to 2019, when he received the lease, we

 9   did rent credits to 5524 of about $60,000.

10        Q.   So you're testifying here today that,

11   previously, the Plaintiff's principals had provided rent

12   credits for monies owed to Mr. Dale in the amount of

13   approximately $60,000?

14        A.   That is correct.

15        Q.   Okay.  So therefore, was there ever a moment

16   in time that you recall where it was ever understood

17   that rent credits would no longer be provided to Mr.

18   Dale?

19        A.   No.

20        Q.   And how are those rent credits generally

21   applied?

22        A.   It -- well, it just -- I'm not sure I

23   understand the question.

24        Q.   I'm sorry.  So when we're talking about rent

25   credits, to the extent that rent is owed by Mr. Dale, if
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 1   he had credits, would those credits serve as a reduction

 2   on the monies owed?

 3        A.   Yes.

 4        Q.   Okay.  In your time as bookkeeper, did you

 5   ever see Little Haiti Development Partners involved in

 6   any transactions with Churchill's Pub?

 7        A.   No, I did not until the SBA and I saw that an

 8   entry was made by the admin, so it would be either

 9   Donita Leavitt or her bookkeeping, to enter that.  So I

10   saw it as an entry of $149,000 to that company.  That

11   was the first time ever seeing that.

12        Q.   Were you surprised to see that?

13        A.   Very.

14        Q.   Are you aware, in your capacity as bookkeeper

15   for the business, of any loan from or to Little Haiti

16   Development Partners?

17        A.   No.  I've seen loans to other, several other

18   companies, but never to that company until that date.

19        Q.   Okay.  And if such a loan were in existence at

20   that time, you would have known about it, right?

21        A.   Yes.

22        Q.   Okay.  Have you ever objected to or refused

23   any directives from Churchill's Pub?

24        A.   What do you mean?

25        Q.   Okay, let me be more specific.  Has there ever
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 1   been a time where Donita Leavitt asked you to do

 2   something that you were uncomfortable with pursuant to

 3   the legality of such a task?

 4        A.   When there's things I would question, she

 5   would just tell me to put it as "ask my accountant," and

 6   I did that.  And then there was instances where, at the

 7   end, where to do accrual, I wouldn't do that, her

 8   accountant would do that or she had -- it just, you

 9   know.  If I didn't understand something, I'll leave it

10   as "ask my accountant" as per her directions.

11        Q.   Before Franklin Dale took over the operation

12   of the pub, is it your understanding that there was

13   always insurance in place?

14        A.   Excuse me?  Insurance in the pub prior to

15   Franklin taking over?

16        Q.   Correct.

17        A.   No, there wasn't.

18        Q.   There was not?

19        A.   Not to my understanding.  They stopped

20   insurance, I don't know, probably during the time of

21   some loans where they were having difficulties paying

22   anything, our accounts payables, maybe -- you know, so

23   that was removed, it was stopped a while ago.

24             MS. ZALMAN:  Your Honor, can I ask the

25        relevance of the questioning?  Because this is
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 1        between two entities that are not --

 2             THE COURT:  Is that an objection?  She has

 3        already answered the question.

 4             MS. ZALMAN:  I just mean it just continuing.

 5        I don't --

 6             THE COURT:  I have no idea what the reason is.

 7             MS. ZALMAN:  Okay.

 8             THE COURT:  But go ahead, sir.

 9             MR. BRADFORD:  And I've only got one more

10        question.

11             MS. ZALMAN:  Okay.

12   BY MR. BRADFORD:

13        Q.   Are you familiar with any examples of the

14   comingling of funds between associated businesses,

15   businesses associated with Churchill's Pub?

16        A.   Yes, several.

17        Q.   In those instances of comingling that you're

18   familiar with, did it appear to you that the purpose of

19   such comingling was to avoid -- strike that.

20             What was your belief, when you saw these

21   examples of comingling, as to what was happening?

22        A.   I thought it was wrong.  I even asked the

23   accountant, Manal Oliver's office at one point, because

24   I would get -- I said they do it, because I, you know,

25   worked with her a little bit, and she's like, yes, it's
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 1   illegal but -- and it just became very gray area, so I

 2   just left it alone.  But yes, it was something she said

 3   they practice.  I don't know why or what the legal gray

 4   area is about.

 5        Q.   And it was concerning?

 6        A.   To me, yes.

 7             MR. BRADFORD:  No further questions.

 8             THE COURT:  Cross examination?

 9                      CROSS EXAMINATION

10   BY MS. ZALMAN:

11        Q.   Hi, good afternoon.

12        A.   Hello.

13        Q.   Do you feel you have any bias in answering

14   questions here today?

15        A.   No, I do not.

16        Q.   Are you in a personal or romantic relationship

17   with the Defendant?

18        A.   Currently or what is your question?

19        Q.   Are you his girlfriend?

20        A.   No, I'm not.

21        Q.   Were you ever his girlfriend?

22        A.   Relevance?  Sorry, but I'm not bias.

23             MS. ZALMAN:  Your Honor, I'm just trying to

24        show that there's bias and I'm not --

25             THE COURT:  I don't understand your answer.
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 1        What did you just say?

 2             THE WITNESS:  I just want to know the

 3        relevance.

 4             MR. BRADFORD:  Objection, Your Honor.

 5             THE COURT:  No, no, no, I make determinations

 6        as to what's relevant here.  The objection is

 7        overruled.  Answer the question.

 8             THE WITNESS:  I was in a relationship with

 9        him.

10   BY MS. ZALMAN:

11        Q.   How long ago?

12        A.   I'm not sure.

13        Q.   Can you give me an approximate time, ten years

14   ago, six months ago?

15        A.   About a month ago.

16        Q.   And it's now terminated?

17        A.   Yes.

18        Q.   So you came here today of your own free will?

19        A.   Yes.

20        Q.   Is it true that Little Haiti owns 5501;

21   therefore, Churchill's Pub and 5501 are disregarded

22   entities?

23        A.   I do not know who owns what.  I just know it's

24   Donita Leavitt, Manal, Franklin Dale, and Mallory was

25   partners.  From when I first got interviewed, that's
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 1   what I was shown and that's how I got hired.

 2        Q.   Do you have any evidence in writing of rent

 3   credits that you are testified are reflected on your

 4   ledger?

 5        A.   Excuse me?

 6             MR. DALE:  It's not her ledger.

 7             MR. BRADFORD:  Shh.

 8   BY MS. ZALMAN:

 9        Q.   Do you -- this ledger that you produced today,

10   did you make this ledger?

11        A.   I did not produce anything.

12        Q.   I'm sorry.  The ledger that was just brought

13   into evidence and shown to you, that ledger, you did not

14   create?

15             MR. BRADFORD:  Objection, asked and answered.

16             THE COURT:  Overruled.

17   BY MS. ZALMAN:

18        Q.   Okay.  What is your role with Defendant,

19   District Live Agency, if anything?

20        A.   District Live Agency, I was an employee in

21   Churchill's Pub.

22        Q.   In Churchill's Pub?

23        A.   Yes.

24        Q.   And what is your role at Churchill's Pub?

25        A.   Currently, I'm not employed.

0094

 1        Q.   When you were employed, what was your role?

 2        A.   I was office manager/bookkeeper.

 3        Q.   You just testified that -- about rent credits.

 4   Do you have anything in writing regarding rent credits?

 5        A.   No.  A lot of times, Donita would do -- either

 6   enter it herself or she would just tell me over the

 7   phone.

 8             MS. ZALMAN:  Okay.  I have nothing further.

 9             THE COURT:  Any redirect?

10             MR. BRADFORD:  No, Your Honor.

11             THE COURT:  You're excused.  Any other

12        witnesses?

13             MR. BRADFORD:  No, Your Honor.

14             THE COURT:  All right.  And you have no other

15        evidence?

16             MS. ZALMAN:  No, Your Honor.

17             THE COURT:  All right.  I'll give you each

18        five minutes for closing arguments.

19             MS. ZALMAN:  Your Honor, I would like to --

20        I'm sorry I speak very slowly, but I would like, in

21        my closing, to refer to a pleading that we filed

22        earlier by Donita Leavitt in this case.  I can

23        submit that as evidence if you prefer the evidence.

24        I just want to refer --

25             THE COURT:  Is this pleading filed --

0095

 1        MS. ZALMAN:  It's filed --

 2        THE COURT:  -- in connection with this

 3   litigation?

 4        MS. ZALMAN:  It's filed in connection with

 5   this litigation.

 6        THE COURT:  In this case?

 7        MS. ZALMAN:  In this case.

 8        THE COURT:  Because reference has been made to

 9   other evictions somewhere else.

10        MS. ZALMAN:  Just in this case, referring the

11   liquor license, and it was filed --

12        THE COURT:  With regards to this case --

13        MS. ZALMAN:  This case only.

14        THE COURT:  -- I will take -- let me finish.

15        MS. ZALMAN:  I apologize.

16        THE COURT:  I will take judicial notice of all

17   the pleadings that were filed in this case here in

18   Circuit and earlier in the County Court.

19        MS. ZALMAN:  Thank you.

20        THE COURT:  And so the record is clear, when I

21   refer to the case in the County Court, I am

22   speaking of -- one second -- Case Number 2020-

23   18438-CC-05.

24        MR. BRADFORD:  What is that, sir, I'm sorry?

25        THE COURT:  2020-18438-CC-05.
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 1        MR. BRADFORD:  Is that the County --

 2        THE COURT:  That's the eviction case.

 3        MR. BRADFORD:  Okay, sir, thank you.

 4        THE COURT:  Upon being transferred to the

 5   Circuit Court, this case was assigned Case Number

 6   2021-10914-CA-01.

 7        Are we ready?

 8        MS. ZALMAN:  I'm ready.

 9        MR. BRADFORD:  It's her motion.

10        THE COURT:  Go ahead.  You have five minutes.

11        MS. ZALMAN:  Your Honor, in my opening, I

12   started out with, and the Court is already aware of

13   the law, so I won't need to get into it, but this

14   hearing today is governed under 83.232, and I'm

15   only going to address Subsection A and B --

16        THE COURT:  That is correct.

17        MS. ZALMAN:  -- whether the tenant has been

18   credited and what constitutes rent.

19        THE COURT:  That's the only issue before me

20   today.

21        MS. ZALMAN:  What the written evidence does

22   reflect, pursuant to the lease, Plaintiff's Exhibit

23   B, is that the rent is $8,800 for year one, $9,300

24   for year two, $9,800 for year three.  The written

25   evidence in the lease indicates that additional
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 1   rent shall also be deemed as rent.

 2        Subsections 5.2 and 7.0 define the rent and

 3   define this lease as a triple net lease, including

 4   both real estate taxes and maintenance, as well as

 5   insurance.

 6        THE COURT:  And sales tax.

 7        MS. ZALMAN:  And sales tax.  The ledger

 8   submitted by the Plaintiff's witness reflects that

 9   the rent has not been paid since May 2020, for a

10   total balance of $200,082.06.

11        The ledger submitted into evidence also

12   reflects the liquor license rental, $1,300 a month,

13   hasn't been paid since December 2019, for a total

14   of $36,400.  That is what the written evidence

15   reflects.

16        Here is what is not in evidence:  What's not

17   in evidence is any agreement, addendum, or

18   amendment for rent credits.  What's not in evidence

19   is anything related to an agreement for $76,000 in

20   improvements, or in evidence any receipts, contract

21   agreements, or anything that $76,000 was spent.

22        What's not in evidence is any language that

23   the lease which governs this matter, a commercial

24   lease binding between the parties, that there can

25   be side agreements that would change the terms of
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 1   this lease.  I think evidence was -- or testimony

 2   was misgiven that there is language in the lease

 3   where tenant, at any point, could decide not to pay

 4   rent.  That's absolutely not true.  There is

 5   nothing in the lease.  In fact, Section 29 governs

 6   that the lease has an integrated clause which

 7   governs it.

 8        In terms of application of federal funds to be

 9   applied to the tenant, it is our position, and has

10   been our position since the beginning, that, one

11   federal funds provided to the landlord or its

12   operating agency to be used for whatever guidelines

13   the federal CARES Act, PPP allows, is nothing

14   related to the tenant, nor does tenant have any

15   obligation -- have any right to see those funds or

16   see accounting for those funds.

17        Tenant, in his own right, had opportunity to

18   apply.  And regardless, there is nothing in the

19   lease that says that an event of this magnitude, or

20   any case law as far as I know, that would prevent

21   tenant from paying monthly rent.

22        There is nothing provided with proof of

23   payment, checks, submissions, even July rent was

24   stated it was paid today, we don't have payment for

25   that because it was stated it was continued as a
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 1   credit.

 2        Again, what's in evidence is testimony that

 3   the landlord is facing a hardship, potential

 4   foreclosure, already, from the second loan.  Rent

 5   hasn't been paid for over a year-and-a-half.

 6        If there are disputes between the entities

 7   regarding liquor license or other disputes on

 8   improvements, the tenant has a remedy at law, which

 9   is damages, which is a counterclaim.  They can

10   dispute monies between them.

11        What a tenant cannot do, in the state of

12   Florida, is hold a property hostage by not paying

13   rent.  They have remedies available to them and

14   that is damages.  You cannot stop paying rent, and

15   definitely, you cannot stop paying rent in an

16   eviction action.  And if they want to continue

17   these claims, then they have to put rent into the

18   Registry, and we argue that includes both rent and

19   additional rent for the past year-and-a-half, as

20   well as going forward each month on the date due.

21        In terms of the liquor license, we have filed

22   in this case, on April 17, 2021, and the Court has

23   taken judicial notice, an affidavit of Ms. Leavitt

24   claiming the urgent cry of landlord that it is

25   tenant who is putting the liquor license at risk
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 1   for failure to pay utilities, for failure to pay

 2   the license, distributors at Brown Distributing,

 3   Eagle Brand Sales, Southern Glacier, for failure to

 4   adhere with the code and ordinances of the liquor

 5   license for failing to pay anything related to it,

 6   as well as for failing to pay the liquor license

 7   rent for the year-and-a-half.

 8        I don't understand why the tenant believes the

 9   landlord is supposed to keep this going if, A, he's

10   putting it in jeopardy, not carrying the insurance,

11   and not paying the liquor license vendors, and not

12   paying the rent to the landlord.

13        It's not the landlord's job to run this

14   business.  What this is an example of, and we

15   believe in all four cases, is the tenant has

16   suffered, is a suffering business, and is not able

17   to pay, and our client, who owns the property,

18   cannot suffer or lose the property because the

19   businesses have failed.

20        So we believe, under Florida law, 83.232, rent

21   must be submitted into the Registry of the Court.

22   That's all.  Thank you.

23        THE COURT:  In what amount?

24        MS. ZALMAN:  We are asking for the full amount

25   of $208,082.06, plus $36,400, as testimony was
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 1   provided by Defendant's witnesses that that liquor

 2   license rental is part of the lease which is deemed

 3   additional rent under 5.2 and 7.0.

 4        THE COURT:  Thank you.

 5        MS. ZALMAN:  Thank you.

 6        THE COURT:  Go ahead, sir.

 7        MR. BRADFORD:  Good afternoon, Your Honor.

 8   May it please the Court?

 9        A quote from Counsel less than a minute ago,

10   emphatically, was that it's not the landlord's job

11   to run this business, and guess what?  She's

12   exactly right.  It certainly isn't the landlord's

13   job to take money that is intended to go to the

14   business, that has been promised to go as prepaid

15   rents, and take it and put it in his own pocket,

16   and to give it to a quote, unquote, "sister

17   company."

18        Your Honor, Counsel just argued that there is

19   evidence of hardship.  Where is the evidence, Your

20   Honor?  They haven't submitted one document

21   reflecting hardship.  Ms. Leavitt testified, quote,

22   "Yes, I believe that there is some hardship," but

23   they haven't put forth one document that reflects

24   that.

25        And in fact, what's crystal clear is, to the
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 1   extent that they are having issues with their

 2   mortgage, well, they should have had at least

 3   $149,000 that they dedicated, that they suggest

 4   that they dedicated --

 5        THE COURT:  As I stated to you earlier, if you

 6   read the last sentences of 83.232, Sub 1 --

 7        MR. BRADFORD:  Yes, Your Honor.

 8        THE COURT:  -- which is, does speak of that

 9   issue, and that is, if the landlord is in actual

10   danger of the loss of premises or other hardship

11   resulting from the loss of rental income from the

12   premises, the landlord may apply to the Court the

13   disbursement of all or part of the funds so held in

14   the Court Registry.

15        MR. BRADFORD:  Yes.

16        THE COURT:  I am not, today, making a

17   determination as to whether or not any amount in

18   the Court Registry may be taken and provided to the

19   landlord because of that.  I'm not deciding that

20   issue.

21        The only issue that I'm deciding, as I told

22   you at the inception of this hearing today, is

23   whether or not there is any rent that needs to be

24   deposited into the Registry of the Court.

25        MR. BRADFORD:  Yes.  Yes, Your Honor.  And our
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 1   position is that there is none.  Our position, Your

 2   Honor, is that the rent has been paid, that even to

 3   put money in the Court Registry will result in an

 4   extreme hardship to my client, Your Honor.

 5        Your Honor, Florida Statute Section 83.232

 6   allows this Court to determine the factual or legal

 7   issues concerning whether the tenant has been

 8   properly credited by the landlord.

 9        THE COURT:  And that's what I'm trying to do.

10        MR. BRADFORD:  And that's what we're trying --

11   that's exactly -- we're on the same page, Your

12   Honor.

13        THE COURT:  Well, you're kind of addressing

14   other issues.

15        MR. BRADFORD:  I'm really not wasting your

16   time, sir, I promise.

17        THE COURT:  Don't waste your time.  You're the

18   one with five minutes.

19        MR. BRADFORD:  I appreciate that, sir, and

20   this is all going to the heart of the issue.  My

21   client was not properly credited by the landlord

22   for rents paid.

23        THE COURT:  Got it.

24        MR. BRADFORD:  I appreciate that Your Honor

25   has the discretion here to make a determination
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 1   based on the factual circumstances, based on the

 2   totality of these circumstances.  I think Your

 3   Honor can see this is not just a regular eviction.

 4   These are people's lives.

 5        This is -- these are people's lives at stake,

 6   Your Honor, truly, and the callousness by which the

 7   Plaintiffs have behaved, the unlawfulness by which

 8   the Plaintiffs have behaved, you have the

 9   discretion, Your Honor, to take that into

10   consideration, and equity requires that you do so,

11   Your Honor.

12        THE COURT:  All right.

13        MR. BRADFORD:  I appreciate your time.  My

14   client appreciates your time.  We appreciate the

15   forum to seek justice for what has happened here

16   and we are hopeful that Your Honor can take the

17   totality of these circumstances.  I know you know

18   that something is not right here, Your Honor.  I

19   appreciate it.  Thank you, Your Honor.

20        THE COURT:  All right.  Let me tell you what

21   I'm going to do.  With regards to the liquor

22   license rent, or whether it is you want to call it,

23   I am not clear in my mind as to what's going on

24   with that.  Therefore, I am not going to order the

25   tenant to pay the $36,500 for the liquor license.
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 1   This is by no means suggesting that he does not owe

 2   it.

 3        At this time, I am going to look at the rent

 4   and the rent for the premises only.  With regards

 5   thereto, you requested $208,082.06.  During Ms.

 6   Leavitt's testimony, she admitted at least on one

 7   occasion that there may be an error with regards to

 8   $2,700.

 9        Therefore, what I am going to do is I am going

10   to round that off and require the tenant to pay

11   into the Registry of the Court the sum of $205,000

12   no later than July 15th.

13        MR. BRADFORD:  Your Honor --

14        THE COURT:  And I expect the base rent, not

15   the liquor license, to be paid into the Registry of

16   the Court.  I am not, at this time, making any

17   determination, assuming he pays that money into the

18   Court Registry, that money will remain in the Court

19   Registry until I enter an order authorizing the

20   release either back to this tenant, or to your

21   client.

22        In the event that you apply for relief from

23   these funds, prior to the conclusion of this case,

24   I will expect for you to satisfy exactly what's

25   going on with all the PPP funds and where the
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 1   hardship is and where you stand, none of which I

 2   have any evidence here, today.

 3        I am not going to release any of those funds

 4   simply because you tell me that you need it.

 5   That's not how I read that statute.

 6        MR. BRADFORD:  Your Honor, if I may?

 7        THE COURT:  Yes, sir.

 8        MR. BRADFORD:  And we respect Your Honor's

 9   order.  My client is unable to operate the business

10   that is fundamental to this case because the

11   Plaintiff is holding hostage, as they have been for

12   months, as they have been for the entire pandemic,

13   the necessary paper so that he can even operate the

14   business.

15        THE COURT:  I have not, today, made a

16   determination -- excuse me.  You can be as -- you

17   can express your dislike with my rulings however

18   you want.  However, I advise you and your

19   colleagues that if you have a dislike for my

20   rulings, there is a court right by Florida

21   International Universal called the Third District

22   Court of Appeals.  I do answer to that court.  Take

23   it up there, not with me, okay?

24        MR. BRADFORD:  I apologize, Your Honor.  I

25   don't mean to be --
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 1        THE COURT:  No, I --

 2        MR. BRADFORD:  I don't mean to be

 3   demonstrative.

 4        THE COURT:  The gentleman behind you.

 5        MR. BRADFORD:  He's not my colleague.

 6        THE COURT:  I don't know who he is, okay?

 7        UNIDENTIFIED MALE:  I'm sorry.

 8        THE COURT:  But I expect full respect, not to

 9   me, but to this building, okay?

10        MR. BRADFORD:  Absolutely.

11        THE COURT:  Now, I have not, today, made a

12   determination whether or not your client has been

13   constructively evicted from this premises.  You

14   have a counterclaim.  I am not touching the

15   litigation with regards to any of that.

16        I'm making a simple determination on Chapter

17   Florida Statute in connection with the rent, and

18   that's it.  I am not turning over any rent money to

19   any landlord at this time.

20        MR. BRADFORD:  So your determination, just so

21   that I can understand, Your Honor, your

22   determination is that my client has been properly

23   credited with all rent?

24        THE COURT:  With the exception of the issue of

25   the liquor license.  Now, you haven't filed any
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 1   motion for an injunction compelling the landlord --

 2        MR. BRADFORD:  Yes, we --

 3        THE COURT:  -- to reinstate the liquor

 4   license.

 5        MR. BRADFORD:  Yes, we have, Your Honor.  We

 6   have.  We have an injunction motion on your docket.

 7        THE COURT:  Set it for a hearing.  Then set it

 8   for hearing.

 9        MR. BRADFORD:  Can we get a date --

10        THE COURT:  I'll be happy to hear it whenever

11   you want.  I would do it tomorrow, but you're not

12   here tomorrow.

13        MR. BRADFORD:  I can have a colleague argue it

14   or we can do it via Zoom.

15        THE COURT:  Where is the liquor license?

16        MS. LEAVITT:  It's in what the State calls

17   escrow or law enforcement with the State called

18   escrow.

19        THE COURT:  Why?

20        MS. LEAVITT:  It's been lifted off the

21   property.

22        THE COURT:  Why?

23        MS. LEAVITT:  It was believed that he -- first

24   of all, he doesn't have any liquor liability

25   insurance.  He --
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 1        MR. BRADFORD:  That's incorrect, Your Honor.

 2        MS. LEAVITT:  I lifted it mostly for the

 3   protection of the license itself and for myself.

 4   If there's no insurance on -- the liquor liability

 5   in place, if something does happen, it goes to the

 6   liquor license holder, owner of the liquor license.

 7        I have no proof of insurance, no proof that

 8   bills were paid, no understanding of where he is

 9   purchasing his liquor that he's selling.

10        MS. ZALMAN:  But you were notified by the

11   State.

12        MS. LEAVITT:  That no more liquor could be

13   purchased by the --

14        THE COURT:  Well, what does it take to

15   reactivate this liquor license so that this

16   gentleman can begin liquor sales?

17        MS. LEAVITT:  It's another full application

18   process as I did when I first acquired the liquor

19   license in 2014, which will go through the state

20   and require inspections, etcetera.

21        THE COURT:  And how long will that take?

22        MS. LEAVITT:  I'm trying to remember.  I want

23   to say it was like 30, 45 days, approximately.

24        THE COURT:  So let me ask you this.  Assuming

25   that this gentleman, this corporate entity
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 1   deposited $205,000 into the Registry of the Court,

 2   say tomorrow, and I continue to have him pay rent

 3   into the Court Registry on a monthly basis, how is

 4   he to operate this business so he can continue to

 5   do so?

 6        MS. LEAVITT:  If he can prove that he has

 7   everything legally, appropriately in place, to have

 8   a liquor license, then that's a very different

 9   conversation, Your Honor.

10        THE COURT:  Okay.  I can order that, as well.

11        MR. BRADFORD:  We would appreciate that, Your

12   Honor.

13        THE COURT:  I can order that, as well, and

14   require him to provide proof of insurance and all

15   the necessary requisites so that he can sell

16   liquor.

17        MR. BRADFORD:  We would like --

18        MS. ZALMAN:  We --

19        MR. BRADFORD:  We would like Your Honor to

20   include in your order, Your Honor, that when we, in

21   fact, do that, they must be obligated to

22   immediately provide us with --

23        THE COURT:  I have no problem with that.

24        MR. BRADFORD:  Thank you, Your Honor.

25        MS. ZALMAN:  Your Honor, what Ms. Leavitt left
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 1   out, and I think it's helpful, and we're completely

 2   agreeable to that, is the State warned her, if it's

 3   done incorrectly, they will pull this forever.  So

 4   they said -- they warned her that this needs to be

 5   done correctly.

 6        THE COURT:  I am not here to go beyond

 7   enforcing this contract that the two of you have

 8   entered into, okay?  You have a contract and I'm

 9   here to enforce it and, at this time, you have

10   asked me to use Chapter 83 to enforce your contract

11   and I'm doing so.

12        I am ordering him to pay the rent into the

13   Registry of the Court.  I am ordering him to

14   provide proof that he is in compliance and entitled

15   to sell liquor at this premises.  And therefore,

16   I'm ordering you to provide him with the liquor

17   license so he can do that and make money and

18   continue to pay the rent.

19        MS. ZALMAN:  Can we write this order --

20        THE COURT:  Until I resolve all of these

21   issues.

22        MS. ZALMAN:  -- today, so that there's no

23   dispute going back-and-forth between counsel?  Can

24   we quickly write it up?

25        THE COURT:  You can write it up right now.
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 1        MS. ZALMAN:  Okay.  That would be great.

 2        THE COURT:  Blank orders, please?

 3        MR. BRADFORD:  Thank you, Your Honor.

 4        THE COURT:  I'm going to enter an order

 5   releasing the exhibits back to the parties.

 6        MR. BRADFORD:  And Your Honor, with respect to

 7   -- just so I get an understanding and can educate

 8   my client on what his options are at this point, I

 9   just want to make it clear that your ruling is that

10   the tenant was properly credited with the rent.

11        THE COURT:  I am making a ruling that, based

12   on the evidence presented by you today, there is

13   some serious concerns about that.  Whether or not

14   you can convince me in an evidentiary hearing or a

15   jury trial, whatever it is this case ends up in, as

16   to whether or not he's entitled to PPP loan

17   credits, that's for another day and another time.

18        MR. BRADFORD:  Indeed with respect to our

19   counterclaim, but Your Honor is expressing that

20   there are serious concerns with respect to the

21   issue --

22        THE COURT:  I'm really not sure.  I'm really

23   not sure what's going on.

24        MR. BRADFORD:  And I can understand that, Your

25   Honor.  I can understand that.  But the reason why
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 1   I ask this question is, in light of your serious

 2   concerns, in light of you not knowing what's going

 3   on, I am quite shocked that, even though it's clear

 4   that we don't know what's going on, that you would

 5   order the full amount that they would put forth,

 6   despite the fact that we have put forth competent

 7   evidence --

 8        THE COURT:  The 11th --

 9        MR. BRADFORD:  -- negating --

10        THE COURT:  Excuse me.  The 11th Judicial

11   Circuit will take control of these funds.  Where

12   these funds go from here is another question for

13   another time.

14        MR. BRADFORD:  I appreciate that, Your Honor,

15   but in the event -- let's just be clear, Your

16   Honor.  In the event that my client somehow wasn't

17   a millionaire and couldn't come up with $200,000,

18   where his business has not been able to operate for

19   months, in the event that he's not able to do that,

20   then he gets evicted.  And equity --

21        THE COURT:  Counsel, I would suggest the two

22   of you, I'm in recess, confer as to the language of

23   the order.  I'll see you back in five minutes.

24        MS. ZALMAN:  Yes, Your Honor.

25        THE COURT:  I expect the order to be completed
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 1   at that time.

 2        MS. ZALMAN:  Yes, Your Honor.

 3        MR. BRADFORD:  Thank you, Your Honor.

 4        (Court in recess.)

 5        MR. BRADFORD:  Defendant's pleadings shall be

 6   stricken.  However, these are just -- these are not

 7   -- in the event that my client didn't pay into the

 8   Registry, our pleadings, vis-à-vis our

 9   counterclaim, do not get stricken.

10        THE COURT:  I don't strike pleadings in

11   connection with a failure to pay rent.  I award

12   possession of the premises, period.

13        MS. ZALMAN:  Understood.  I --

14        MR. BRADFORD:  Okay.

15        MS. ZALMAN:  You're correct.  I did not take

16   into account the counterclaim.  I wasn't referring

17   to that.  I just want to have an automatic order of

18   possession.

19        MR. BRADFORD:  Okay.  So the order should

20   reflect that.

21        MS. ZALMAN:  I listed out the state and county

22   requirements that I was aware of.

23        MR. BRADFORD:  To be clear, we want to include

24   in the order that the Judge is not making any

25   determinations as to any alleged prepaid rents or
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 1   setoffs or -- no determination as to any prepaid

 2   rents.  Is that correct, Your Honor?

 3        THE COURT:  The record is abundantly clear

 4   that I have not decided the merits of this case.  I

 5   made a determination of what rent needs to be

 6   deposited into the Registry of the Court, and I

 7   haven't made a determination as to whether or not

 8   I'm going to release any of those funds to the

 9   landlord at this time.

10        MR. BRADFORD:  Thank you, Your Honor.

11        THE COURT:  I haven't made any determination

12   as to whether or not your client owes or does not

13   owe the rent for the liquor license.

14        I am requiring the liquor license to be

15   immediately reinstated provided Defendant can meet

16   the criteria.

17        MS. ZALMAN:  That's beneficial to everybody.

18        THE COURT:  I think I have made my ruling

19   abundantly clear on this record and we have a

20   transcript of it.

21        MR. BRADFORD:  No, I appreciate that.  I just

22   wanted to make sure that the order matches Your

23   Honor's ruling, Your Honor.

24        MS. ZALMAN:  Do you need more paper?  I tried

25   to be brief.
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 1        THE COURT:  I assume these other evictions

 2   that you all have are not in my division, correct?

 3        MS. ZALMAN:  (Laughing.)

 4        MR. BRADFORD:  I don't know what's so funny.

 5   One of them is in County Court at the moment and

 6   then I believe there is another one that's in this

 7   division.

 8        MS. ZALMAN:  You're funny, Judge.

 9        MR. BRADFORD:  I think I missed the joke.

10        MS. ZALMAN:  Because they're long hearings,

11   because they're very long hearings.

12        If you want me to write it, I will.  Your

13   handwriting --

14        MR. BRADFORD:  Yeah, it's not the greatest.

15        MS. ZALMAN:  Do you want me to?

16        THE COURT:  Let's go, guys.

17        MS. ZALMAN:  Can I see what you wrote?

18        MR. BRADFORD:  Yeah, hold on, I have to wait

19   because we rewrote it here.  I think we need time

20   to work on this order.

21        MS. ZALMAN:  My concern is, since it's so

22   contentious, it could go back-and-forth and go back

23   -- if we can just make it brief --

24        MR. BRADFORD:  But it seems as if Your Honor

25   is ready to go and we're not -- we're not trying to
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 1   rush through this process with respect to this

 2   order.  We're already on -- this is our third page.

 3        MS. ZALMAN:  How about we compromise?  We just

 4   do the order regarding the motion to order funds,

 5   we work on the liquor license part together, and we

 6   submit it for the Judge's approval.  If we have two

 7   opposing orders, the Judge can review.

 8        THE COURT:  I have no problem with that.

 9        MS. ZALMAN:  Okay.

10        MR. BRADFORD:  I don't agree to that.

11        MS. ZALMAN:  Because the possession of party

12   is just one sentence --

13        MR. BRADFORD:  Okay.  Then let's just sit here

14   and work through it.  Let's just sit here and work

15   through it because, at this point, that allows you

16   guys to take your time with the thing that actually

17   is the only way my client is going to be able to

18   pay $205,000 into the --

19        MS. ZALMAN:  It's only one sentence.

20        MR. BRADFORD:  What's only one sentence?

21        MS. ZALMAN:  The possession part.  If he

22   doesn't pay by July 15th, then possession is

23   awarded.

24        MR. BRADFORD:  It's not just one sentence.

25        THE COURT:  When all is said and done, I'm
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 1   ordering you, by no later than July 15th, to pay

 2   that sum into the Registry of the Court.  I'm

 3   ordering you to immediately forthwith --

 4        MS. ZALMAN:  Yes.

 5        THE COURT:  -- reinstate that liquor license.

 6   I'm ordering you to immediately forthwith cooperate

 7   with her and provide her all the information that

 8   she's entitled to under Florida Statute with

 9   regards to operating a liquor license.

10        MR. BRADFORD:  Right, perfect.

11        THE COURT:  And that is she is entitled to her

12   insurance, whatever that insurance is.  I am not

13   familiar with the sale of liquor.  If she's

14   entitled to have proof that the vendors have been

15   paid and any other requisite under the statute,

16   then you have to provide it, and you have to

17   provide it.  You comply with the statute, they

18   comply with the statute.

19        MR. BRADFORD:  That's not what this says.

20        MS. ZALMAN:  That is what it says.  It also

21   said both parties have to work together.  Plaintiff

22   shall pay any fees or fines it owes under the

23   liquor license agreement and lease and Defendant

24   shall pay any fees or fines it owes under the

25   liquor license agreement, if any, if required by
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 1   the state and county.

 2        THE COURT:  That seems appropriate.

 3        MR. BRADFORD:  It's not complete.  I know --

 4        THE COURT:  You know, I'm about --

 5        MR. BRADFORD:  -- I want to get out of here,

 6   as well, Your Honor.

 7        THE COURT:  -- the reasons stated on the

 8   record, okay?  You need to pay the rent.  For the

 9   reasons stated on the record, I am ordering the

10   tenant to pay that amount that I just confirmed.

11        For the reasons stated on the record, I am

12   ordering the landlord to reinstate the liquor

13   license in compliance with Florida Statute, and I'm

14   ordering the tenant to assist the landlord in full

15   reinstatement of the liquor license by providing

16   whatever documentation is necessary, including

17   proof of insurance.

18        How unclear is that?

19        MR. BRADFORD:  It's not that it's unclear,

20   Your Honor.

21        THE COURT:  Okay.  Well, clear on the record.

22        MR. BRADFORD:  Maybe we can just have him just

23   read the record back to us?  So let's get a fresh

24   one and we'll do it exactly as Your Honor just

25   ordered it because he can read it right back to us.
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 1        MS. ZALMAN:  Isn't that what this says?

 2        MR. BRADFORD:  It's not.  It's not.  Let's get

 3   a fresh one.  We can do this in recess, by the way.

 4        THE COURT:  I'm in recess.  I'm not even

 5   listening to you guys.

 6        MS. ZALMAN:  I mean, I'm going to submit this

 7   to His Honor.  If you would like to --

 8        MR. BRADFORD:  Your Honor just --

 9        MS. ZALMAN:  It's only one sentence.

10   "Defendant shall deposit $205,000 into the Court

11   Registry on or before July 15th, 2021, including

12   any necessary court filing fees required by the

13   Clerk to deposit the funds.  Failure to timely

14   deposit these funds shall be in default, whereby

15   the Plaintiff shall proceed to an ex parte motion

16   for default final judgment for possession."

17        THE COURT:  Okay.  That takes care of half of

18   the ruling.  I'll sign that.  Now do the order

19   about the license.

20        MR. BRADFORD:  Hold on.  But we would also

21   like to add that the Court's order reflects the

22   amount the Defendant shall be required to deposit

23   into the Court's Registry and makes no

24   determination as to the merits of the case.

25        THE COURT:  I already stated that on the
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 1   record, sir.  I already stated that on the record,

 2   okay?  You have a court reporter who can provide,

 3   not only to the Third District Court of Appeal, but

 4   to me, in case I forgot what I said, what I just

 5   said.  I have made no --

 6        MS. ZALMAN:  We have all -- and we don't agree

 7   to that.

 8        THE COURT:  I assure you I have made no

 9   determination as to who is entitled to this rent.

10        MS. ZALMAN:  This is just for Court Registry,

11   we agree -- don't object to that.  Mr.  Bradford,

12   I'll add a line right at the bottom, this does not

13   affect the merits of the --

14        MR. BRADFORD:  Okay.

15        MS. ZALMAN:  -- of the parties' argument.

16        MR. BRADFORD:  Okay.

17        THE COURT:  Now prepare an order directing the

18   language of immediately reinstating the liquor

19   license and also the tenant cooperating in getting

20   that.

21        MR. BRADFORD:  Now, the reason why you're

22   ordering that the liquor license be reinstated is

23   so that my client can open up, right?

24        THE COURT:  Mm-hmm.

25        MR. BRADFORD:  Right.  So, in addition to the
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 1   liquor license, we also need the Certificate of

 2   Use, which is in their possession, and the Business

 3   Tax Receipt, which is also in their possession, and

 4   the Google -- control of the Google, so that we can

 5   reflect to Google, to the public, that we are open.

 6   Is that okay for us to include --

 7        THE COURT:  The Google, as I understand it,

 8   that's a service that somebody pays for.

 9        MR. BRADFORD:  Right.

10        MS. ZALMAN:  If we're going to open up Google,

11   can you guys stop putting disparaging things about

12   my clients into Facebook?

13        MR. BRADFORD:  Again, we're hashing out a lot

14   of issues here, right?

15        MS. ZALMAN:  Can no one disparage one another?

16        THE COURT:  Can we resolve this like adults

17   and leave all the personal stuff out?

18        MR. BRADFORD:  I don't --

19        MS. ZALMAN:  It's not you or me.  The client

20   is stating --

21        MR. BRADFORD:  This is so personal that it's

22   -- I really wish that could be the case.

23        MS. ZALMAN:  I added, "The Court makes no

24   determination as to the merits of the case."  Is

25   that --
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 1        THE COURT:  Yes.

 2        MR. BRADFORD:  "Plaintiff shall immediately

 3   reinstate the subject liquor license, provide the

 4   Business Tax Receipts and Certificate of Use --

 5        MS. ZALMAN:  Where is the paper?  Right.  It

 6   has to go under District Live Agency.

 7        MR. BRADFORD:  Of course it does.

 8        MS. ZALMAN:  Right.  So that's what -- where

 9   is my paper?

10        MR. BRADFORD:  Basically, what we want is a

11   status quo order here, right, with respect to the

12   liquor license, the Business Tax Receipt,

13   everything that was the case prior to eviction.

14        MS. ZALMAN:  Sure, the tenant has to -- the

15   State told her, they gave her a list of the items

16   that need to be --

17        MR. BRADFORD:  Yeah, no, we'll include that,

18   as well.

19        MS. ZALMAN:  And I just wrote that list, any

20   finder fees they owe --

21        MR. DALE:  Business Tax Receipt, Certificate

22   of Use, everything that we're operating on our --

23        MS. ZALMAN:  It's on that sheet.

24        MR. BRADFORD:  Provide --

25        MS. ZALMAN:  It's not the way that he's
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 1   writing it, though, because it's -- the tenant has

 2   to provide it.

 3        (Discussion off the record.)

 4        MS. ZALMAN:  Your Honor, the only thing here

 5   is we're trying to figure out, and this is getting

 6   a little complicated, we -- the liquor license is

 7   under Churchill's Pub, LLC.  This gentleman, who is

 8   familiar with how to reapply, he says that District

 9   Live has to apply under state and federal to also

10   have it under the business name that's using it --

11        MR. DALE:  Why do we -- we don't need that.

12   We're not asking for that.

13        THE COURT:  That was not how you were doing

14   business before?

15        MR. DALE:  Exactly, thank you.

16        MS. ZALMAN:  That is correct and that's what I

17   just said.  And I don't know the state and federal

18   guidelines, so whatever the -- I'm sorry, the state

19   and county guidelines.  So I'm saying whatever

20   those guidelines are, that should be sufficient.

21        THE COURT:  I want an attempt to be made to

22   reinstate the license --

23        MS. ZALMAN:  A hundred percent.

24        THE COURT:  -- the way it was before.  If it's

25   unsuccessful, it's unsuccessful.  I don't know
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 1   what's going on here but, frankly, I have listened

 2   to testimony here about some very questionable

 3   dealings between everybody in this thing, but all I

 4   am going to do here is to determine, number one,

 5   the rent, and, number two, keep the place open.  I

 6   don't want a constructive eviction of any kind.

 7        MS. ZALMAN:  Right.

 8        THE COURT:  Okay?

 9        MS. ZALMAN:  So --

10        THE COURT:  It may very well be in your best

11   interest to avoid any arguments of constructive

12   eviction.

13        MS. ZALMAN:  Do you guys hear that?  Whatever

14   we need to do --

15        MR. BRADFORD:  Your Honor --

16        THE COURT:  I'm giving them two, exactly two

17   weeks to pay that rent, and I'm telling you right

18   now to get the process started to reinstate this

19   license.

20        MR. BRADFORD:  Your Honor, what if it takes

21   beyond two weeks to even get that --

22        THE COURT:  There's nothing I can do, sir.

23        MR. BRADFORD:  Well --

24        THE COURT:  There's nothing I can do.

25        MR. BRADFORD:  -- yes, Your Honor, you could.
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 1   You could order that two weeks after -- that we're

 2   ordered to pay the money into the Registry two

 3   weeks after we're able to reopen.  You have that

 4   discretion, Your Honor.

 5        THE COURT:  I'm telling you right now you need

 6   to work on --

 7        MS. ZALMAN:  I'm just writing one line that

 8   the parties agree to work together to follow state

 9   and county guidelines to get this reinstated.

10        THE COURT:  You got it.  Put that in writing

11   right now.

12        MS. ZALMAN:  Okay.  Can I just do a continued

13   order or a separate new order?

14        THE COURT:  Separate order.

15        MR. BRADFORD:  What happened to the immediate

16   language?

17        MS. ZALMAN:  As soon as possible --

18        MR. BRADFORD:  Immediately.

19        MS. ZALMAN:  -- using their --

20        MR. BRADFORD:  Immediately is what the Judge

21   ordered.

22        MS. ZALMAN:  Immediately, whatever -- the goal

23   is to work together and get this done.

24        MR. BRADFORD:  But Francisco, at least, is

25   suggesting that is not going to work with us.
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 1        MS. ZALMAN:  No, I think he stated --

 2        MR. HERRETES:  I didn't say that.

 3        MS. LEAVITT:  He suggested --

 4        MR. HERRETES:  Please don't --

 5        MS. ZALMAN:  He's trying to tell Dale I think

 6   that Dale has to --

 7        THE COURT:  Prepare the order.

 8        MS. ZALMAN:  Thank you.  I feel like a

 9   mediator.

10        MR. BRADFORD:  So why can't you provide us

11   with the Certificate of Use?

12        MR. HERRETES:  I have nothing more to say to

13   you, sir.

14        MR. BRADFORD:  This is what we're dealing

15   with, Your Honor.

16        MS. ZALMAN:  Omar --

17        MR. BRADFORD:  They won't tell us why they are

18   holding the Certificate of Use hostage.  They are

19   not --

20        MR. HERRETES:  What does that mean?  Do you

21   know what a Certificate of Use is?  Who is it for?

22   Who is the Certificate of Use for?

23        MR. BRADFORD:  It has to be posted for them to

24   be open.  The Judge is ordering for my client to be

25   able to open.
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 1        THE COURT:  Do not talk to each other.  Let me

 2   see the order.

 3        MS. ZALMAN:  The parties shall use their best

 4   effort --

 5        MR. BRADFORD:  To immediately --

 6        MS. ZALMAN:  -- to immediately --

 7        MR. BRADFORD:  -- and forthwith.  Immediately

 8   and forthwith.  Forthwith.  You say the liquor

 9   license and all other required documents, so that

10   the premises --

11        MS. ZALMAN:  Hold on.

12        MR. BRADFORD:  -- can open and operate.

13        MS. ZALMAN:  Hold on.

14        MR. BRADFORD:  And if either party does not,

15   they should be subject to sanctions.

16        MS. ZALMAN:  I'm not -- I haven't -- the Judge

17   --

18        THE COURT:  I'm not including any such

19   language in the order.  That does not mean I don't

20   have the authority to do so.

21        MS. ZALMAN:  Right.  He knows we have to use

22   our best effort there.

23        MR. BRADFORD:  This is just --

24        THE COURT:  You know what?  You're probably

25   correct but there's nothing I can do about the
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 1   behavior of people.  I can only enforce the law.

 2        Are you done?

 3        MS. ZALMAN:  Yes.

 4        MR. BRADFORD:  Any requisite insurance, okay.

 5   But it's not just the liquor license.  The liquor

 6   license doesn't -- the liquor license alone does

 7   not allow us to open.

 8        MS. ZALMAN:  It's the whole thing.  We're

 9   going to work together, whatever is needed to

10   reinstate the liquor license to -- what else is

11   there?

12        MS. COELLO:  The Certificate of Use.

13        MS. ZALMAN:  Right, that's part of the state

14   and county guidelines.  That's why we just put, in

15   a broad category, state and county requirements.

16        MR. DALE:  And city.

17        MR. BRADFORD:  That's just the liquor license.

18   You said the liquor license in accordance with

19   state and county requirements.

20        THE COURT:  Listen, I am not going to run this

21   business for you, okay?  I am ordering the parties

22   to reinstate everything needed to be -- to get

23   done, okay?

24        MS. ZALMAN:  As of --

25        THE COURT:  You have 14 days to pay the back
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 1   rent.

 2        MS. ZALMAN:  Okay.

 3        MR. BRADFORD:  Reinstate everything.

 4        THE COURT:  Reinstate --

 5        MR. BRADFORD:  Everything necessary for the

 6   business of --

 7        MS. ZALMAN:  I put government guidelines.

 8        THE COURT:  May I see the order, please?

 9        MS. ZALMAN:  But Omar, if you add words like

10   "everything," you're starting to make it vague.

11        MR. BRADFORD:  That's what he said.

12        THE COURT:  I will review the order.  Let me

13   see it.

14        MS. ZALMAN:  I'll make sure, as an Officer of

15   the Court, I'll work with you to get this done.

16   This would be a good thing.  What?

17        MR. BRADFORD:  I don't think that you have

18   that control.  I mean, I appreciate --

19        MS. ZALMAN:  Well, you know --

20        MR. BRADFORD:  Listen, I appreciate you,

21   Hilary.

22        MS. ZALMAN:  You know me.

23        MR. BRADFORD:  You and I have been working on

24   these cases for over a year.

25        MS. ZALMAN:  I know.
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 1        MR. BRADFORD:  This isn't about you.  I

 2   respect you and I think that you're an honest

 3   person, an honest lawyer.  It's not about that.

 4        MS. COELLO:  Your clients aren't honest.

 5        MS. ZALMAN:  Omar, just call me when you get

 6   back.  We'll get it done.

 7        THE COURT:  You have both orders.  Have a good

 8   day.

 9        MS. ZALMAN:  Thank you, Your Honor.

10        MR. BRADFORD:  Thank you, Your Honor.

11        (The proceedings concluded at 3:57 p.m.)
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           1             (The following proceedings commenced:)



           2             THE COURT:  We were in the midst of --



           3             MS. ZALMAN:  We were in the midst of --



           4             THE COURT:  -- the cross examination of -- is



           5        it Ms. Leavitt?



           6             MS. ZALMAN:  Yes.



           7             MR. BRADFORD:  Yes, sir.



           8             THE COURT:  Where is she?



           9             MS. ZALMAN:  She is coming up right now, Your



          10        Honor.  They had to, I believe, do a detour.  If



          11        you don't mind, Your Honor, I'll make sure she



          12        knows it's in the courtroom, not chambers.



          13             Your Honor, as a preliminary matter, I began



          14        in direct questions on Ms. Leavitt on her Amended



          15        Updated/Affidavit and Ledger.  Because I was in



          16        Zoom, I didn't fully introduce it as an exhibit.



          17             THE COURT:  Okay.



          18             MS. ZALMAN:  I would like to do so at this



          19        time as Plaintiff's Exhibit A.



          20             THE COURT:  Any objection?



          21             MR. BRADFORD:  No objection, Your Honor.



          22             THE COURT:  It will be admitted.



          23             (Plaintiff's Exhibit A was admitted into



          24        evidence.)



          25             MS. ZALMAN:  Would you like a copy, Your
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           1        Honor?



           2             THE COURT:  Yes.



           3             MS. ZALMAN:  Okay.  Mr. Bradford, do you have



           4        a copy?



           5             MR. BRADFORD:  I do, thank you.



           6             MS. ZALMAN:  Ms. Leavitt, you actually have to



           7        go on the stand.



           8             THE COURT:  Are we ready to proceed?



           9             MS. ZALMAN:  Yes, Your Honor.



          10             THE COURT:  Ms. Leavitt, come forward, please.



          11        Please swear her in.



          12             THE CLERK:  Please raise your right hand.  Do



          13        you swear or affirm the information you're about to



          14        provide will be the truth, the whole truth, and



          15        nothing but the truth, so help you God?



          16             MS. LEAVITT:  I do.



          17             THE COURT:  Have a seat, ma'am, please.  You



          18        may inquire.



          19                       DONITA LEAVITT



          20   called as a witness on behalf of the Plaintiff, having



          21   been first duly affirmed, testified as follows:



          22                      CROSS EXAMINATION



          23   BY MR. BRADFORD:



          24        Q.   Good afternoon, Ms. Leavitt.



          25        A.   Hi.
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           1        Q.   I'll give you a second.



           2        A.   Yes, I appreciate it.  Okay.



           3        Q.   So, Ms. Leavitt, just for starters, you began



           4   your testimony on Tuesday of this week, right?



           5        A.   Yes.



           6        Q.   And just to confirm, you're able to testify



           7   competently today, based on your responses of Tuesday?



           8        A.   Yes.



           9        Q.   So you're of sound mind?



          10        A.   Yeah, I'm fine.



          11        Q.   Okay.  And there are no substances or



          12   medication that would impair your testimony from



          13   Tuesday?



          14        A.   No.



          15        Q.   Okay.  And you do know that you're still under



          16   oath, correct?



          17        A.   Yes.



          18        Q.   Okay.  So we can get started.  So you



          19   testified that you're the manager at Churchill's Pub,



          20   LLC, correct?



          21        A.   I'm the manager of Churchill's Pub, LLC.



          22        Q.   And can you remind me what your duties and



          23   responsibilities are as the manager of Churchill's Pub,



          24   LLC?



          25        A.   Oversight of the --
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           1        Q.   Oversight?



           2        A.   Yeah.



           3        Q.   Okay.  So what is your role with the business



           4   of Churchill's Pub versus Churchill's Pub, LLC?  Or is



           5   there any distinction?



           6        A.   I'm the manager of Churchill's Pub, LLC.



           7        Q.   Okay.  So you do not operate or have any role



           8   in the pub itself, correct?



           9        A.   I do not handle daily operations for the pub.



          10        Q.   Okay.  And presently, are you the sole owner



          11   of Churchill's Pub, LLC?



          12        A.   No.



          13        Q.   Who else do you own that entity with?



          14             THE WITNESS:  Your Honor, I thought I was here



          15        to testify as to when --



          16             THE COURT:  Just answer the question, please.



          17             THE WITNESS:  I have to refer to documents as



          18        to the corporate structure.



          19   BY MR. BRADFORD:



          20        Q.   So you don't know who else owns Churchill's



          21   Pub, LLC besides yourself?



          22        A.   It would be my LLC and Regents Park Asset



          23   Management, LLC.



          24        Q.   Okay.  And what is the division of ownership?



          25        A.   I would have to refer to the documents.
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           1        Q.   Okay.  But you testified, on Tuesday, that you



           2   and someone named Mallory Kauderer are partners, right?



           3        A.   Yes.



           4        Q.   In what way are you guys partners?



           5        A.   He is part of the parent company.



           6        Q.   And what is the parent company?



           7        A.   Regents Park Asset Management, LLC.



           8        Q.   And that is the parent company of what, whose



           9   parent?



          10        A.   I would have to review our corporate



          11   structures.



          12        Q.   But you just testified that it is -- that he



          13   is --



          14        A.   You're asking --



          15        Q.   -- part of the parent company --



          16        A.   -- who is the parent to --



          17             THE COURT:  Don't talk over each other.  Do



          18        not talk over each other.  Finish your answer.



          19             THE WITNESS:  It's the parent company to



          20        multiple, so that's why I would have to refer to a



          21        corporate structure chart.  I can't spew it off the



          22        top of my head.



          23   BY MR. BRADFORD:



          24        Q.   So your response to my question was that



          25   Regents Park is the parent company, but it's your
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           1   testimony here, today, that you don't know what parent



           2   -- what companies it is the parent to?



           3        A.   Not off the top of my head.



           4        Q.   Okay.  Have you ever, in the past, given



           5   Franklin Dale, or any of his entities, payment for



           6   services through rent credits?



           7        A.   There was a time with a different company that



           8   it was discussed --



           9        Q.   Okay.



          10        A.   -- with Franklin Dale and agreed at that time.



          11        Q.   So the answer is yes?



          12        A.   Yes.



          13        Q.   Who is Manal Oliver?



          14        A.   She is our accountant.



          15        Q.   Okay.  And you recall that she, along with



          16   you, were a part of a Small Business Help Group that was



          17   formed in March of 2020 concerning applications for



          18   CARES Act funds, right?



          19        A.   I don't know of any Small Business Help Group.



          20        Q.   Okay.



          21        A.   I don't know what you're talking about.



          22        Q.   Did you ever participate in a Zoom call where



          23   the purpose of the call was to educate tenants of yours



          24   concerning the rules on the SBA and the CARES Act funds



          25   applications?
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           1        A.   I do recall participating in Zoom because, at



           2   that time, I was in Nebraska during the shutdown.



           3        Q.   Okay.  And that Zoom was part of a group that



           4   you guys called the Small Business Help Group, right?



           5        A.   I'm not aware of any Small Business Help



           6   Group.



           7        Q.   Not a problem.  But the purpose of that Zoom



           8   was to help tenants apply for small business loans



           9   pursuant to the pandemic, correct?



          10        A.   I recall there being a Zoom call where



          11   Franklin Dale participated and asked questions of the



          12   accountant.  That's the only one I know of.



          13        Q.   Okay.  Well, I didn't ask you about Mr. Dale's



          14   participation.  But in any event, you do recall that



          15   there was a Zoom where there were discussions concerning



          16   the SBA CARES Act funds?



          17        A.   Yes.



          18        Q.   Okay.  Now, are you pretty familiar with the



          19   rules regulating the SBA CARES Act funds?



          20        A.   It's still very fuzzy to me.



          21        Q.   Has Churchill's Pub, LLC ever applied for any



          22   CARES Act funds?



          23        A.   Yes.



          24        Q.   And have you received proceeds pursuant to



          25   those applications?
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           1        A.   Yes.



           2        Q.   Did you receive proceeds for PPP?



           3        A.   Yes.



           4        Q.   And did you also receive proceeds pursuant to



           5   EIDL?



           6        A.   Yes.



           7        Q.   Okay.  Did you wire funds from the business's



           8   account to a business called Little Haiti Development



           9   Partners?



          10             MS. ZALMAN:  Objection.  I don't understand



          11        the relevance of the CARES Act application between



          12        the entities that the landlord used.



          13             THE COURT:  The objection is sustained.



          14             MR. BRADFORD:  If I may --



          15             THE COURT:  We're here to determine what, if



          16        any, rent needs to be deposited into the Registry



          17        --



          18             MR. BRADFORD:  Yes, sir.



          19             THE COURT:  -- of the Court --



          20             MR. BRADFORD:  Yes, sir.



          21             THE COURT:  -- pursuant to Florida Statute.



          22             MR. BRADFORD:  Yes, sir.



          23             THE COURT:  Now, either the entire amount



          24        needs to be deposited as alleged in the complaint



          25        or the amount I determine appropriate.  That's the
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           1        purpose of this hearing.



           2             I can tell you that I'm going to conclude this



           3        hearing today, and if I have to go through this



           4        hearing beyond today, you need to make alternative



           5        vacation plans because I understand you need to be



           6        on a plane tomorrow morning, am I correct?



           7             MR. BRADFORD:  Yes, that is correct, sir.



           8             THE COURT:  Okay.  So let's address the issue



           9        at hand.  We're not going to try this case today.



          10             MR. BRADFORD:  I will not.



          11             THE COURT:  I know you're eager to try the



          12        case, but, first, I need to decide this issue.



          13             MR. BRADFORD:  No, I appreciate that, Your



          14        Honor, but if I may?  Our motion -- we're here on



          15        our Motion to Determine Rent to be Zero/Motion to



          16        Dismiss.  That's what's before Your Honor.



          17             Our primary argument throughout that entire



          18        motion is that we have been denied prepaid rent



          19        credits that were earned if --



          20             THE COURT:  Then ask the questions.



          21             MR. BRADFORD:  I'm laying the predicate.  I'm



          22        laying the predicate for that, Your Honor.



          23             THE COURT:  Ask the questions.  You will be



          24        entitled to take whatever discovery depositions you



          25        want --
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           1             MR. BRADFORD:  Yes, sir.



           2             THE COURT:  -- during the course of this



           3        litigation whether it's on the complaint or on the



           4        counterclaim.



           5             MR. BRADFORD:  Yes, sir.



           6   BY MR. BRADFORD:



           7        Q.   So my question was, did you wire funds from



           8   this business's account to Little Haiti Development



           9   Partners?



          10        A.   Funds were transferred, yes.



          11        Q.   So the answer is yes.  Is Little Haiti



          12   Development Partners Mallory Kauderer's company?



          13        A.   Little Haiti Development Partners is a limited



          14   partnership.



          15        Q.   Is Mallory Kauderer one of the principals at



          16   that company?



          17        A.   Yes.



          18        Q.   Okay.  Did you apply for the CARES Act funds



          19   for purposes of paying Little Haiti Development Partners



          20   or for purposes of the funds going to the business of



          21   Churchill's Pub?



          22        A.   For the funds to go to the business of



          23   Churchill's Pub, Churchill's Pub, LLC.



          24        Q.   What was your understanding as to the reason



          25   why the CARES Act funds were wired to Little Haiti
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           1   Development Partners when you applied in the name of the



           2   business of Churchill's Pub?



           3        A.   It's just a sister company, holding tank.



           4        Q.   Okay.  So, essentially, that was a transfer



           5   from the pub to a sister company which is essentially



           6   the same or were there debts owed to the sister company?



           7        A.   I don't have those records with me.



           8        Q.   Okay.  You testified, on Tuesday, that these



           9   CARES Act funds that we're discussing right now went to



          10   pay mortgages and loans related to Churchill's Pub; is



          11   that correct?



          12        A.   No.



          13        Q.   Okay.  So they were not, so those funds were



          14   not to pay mortgages or loans, correct?



          15        A.   It was to pay mortgages; I didn't say loans.



          16   I don't know what you're talking about when you say



          17   loans.



          18        Q.   I didn't either, that's why I asked the



          19   question, so I appreciate that.



          20             So this was a mortgage -- you just testified



          21   that the funds were transferred to Little Haiti



          22   Development Partners, but you are also testifying that



          23   they were to pay the mortgage.



          24             Does Little Haiti Development Partners own a



          25   mortgage with respect to the business?
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           1        A.   Yes, it paid the mortgage.



           2        Q.   Okay.  And you also testified, on Tuesday,



           3   that you were enduring hardship because you were unable



           4   to pay your mortgage based upon a lack of rent payments



           5   from my client; is that correct?



           6        A.   Yes.



           7        Q.   Okay.  So you had received $149,000 in monies



           8   from the government that you paid onto the mortgage for



           9   the business, yet you're testifying that you're still



          10   experiencing hardship; is that correct?



          11             MS. ZALMAN:  Your Honor, I object.  I don't



          12        think there's in evidence how much was received in



          13        the -- by the federal government.



          14             THE COURT:  83.232 creates a bifurcated



          15        process.  First, I need to determine what's the



          16        amount of rent that needs to be deposited into the



          17        Court.  Once that is done, then I'll determine



          18        whether or not any of those funds need to be



          19        released from the Court Registry, okay?



          20             I have no intentions of making that



          21        determination today when rent has not been



          22        deposited with the Registry of the Court in any



          23        amount whatsoever.



          24             So today, I'm going to resolve the issue of



          25        what rent, if any, needs to be deposited into the
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           1        Registry of the Court and by when.  When that



           2        occurs, then I'll have -- you request a separate



           3        hearing to determine the need to disburse those



           4        funds, okay?



           5             It makes no sense to me that I'm going to sit



           6        here today and determine how much of zero, because



           7        that's what in my Court Registry right now, you



           8        should receive, okay?



           9             So let's address the issue at hand and that



          10        issue only.



          11             MR. BRADFORD:  Yes, sir.



          12   BY MR. BRADFORD:



          13        Q.   You are aware of the rules regulating SBA



          14   funds that do not allow the same business to apply



          15   twice, correct?



          16        A.   I don't know all the rules.



          17        Q.   You submitted to the Court, on June 23rd,



          18   2021, a Plaintiff's Amended/Updated Non-Payment



          19   Affidavit; do you recall that?



          20        A.   Yes.



          21             MR. BRADFORD:  And I believe that has just



          22        been admitted into evidence?



          23             THE COURT:  That is correct.



          24             MR. BRADFORD:  All right.  I'm going to



          25        provide the witness with a copy.
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           1   BY MR. BRADFORD:



           2        Q.   Now, you have a ledger attached to your



           3   affidavit as Exhibit A, correct?



           4        A.   Yes.



           5        Q.   Okay.  And that ledger reflects for the months



           6   April 1st, 2020 through August 1st, 2020, that you



           7   charged $6,904.50 in rent each month; is that correct?



           8             MS. ZALMAN:  Objection, Your Honor, that's a



           9        mischaracterization of the ledger.



          10             THE COURT:  The witness can answer if it is,



          11        herself.



          12             MS. ZALMAN:  Okay.



          13             THE WITNESS:  The total rent due for sales tax



          14        and then he was given the abatement in those



          15        months, so the open balance is what you just



          16        mentioned, is the 69 you just mentioned.



          17   BY MR. BRADFORD:



          18        Q.   So the answer is yes?  It's not a trick



          19   question.



          20        A.   Yes.



          21        Q.   So each month, you charged $6,904.50 to



          22   District Live Agency for purposes of rent, while



          23   including an abatement of $3,000 each month, right?



          24        A.   Yes.



          25        Q.   And now, there are some footnotes here.  In
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           1   the third footnote, you mention that partial rent



           2   abatement, parentheses "COVID," but you also mention a



           3   partial rent credit from PPP loan in the amount of



           4   $17,020.



           5             Can you tell me where that $17,020 is applied



           6   on your ledger?



           7        A.   Yeah, it's applied through April to, I want to



           8   say that's August.



           9        Q.   Okay.  How so?  Because you mentioned the



          10   partial rent abatement, which is the $3,000, correct?



          11        A.   Yes.



          12        Q.   Okay.  And then, separately, you mention "and"



          13   a partial rent credit in the amount of $17,000.



          14             I am not seeing where that $17,000 is applied,



          15   but perhaps you can help me, since this is your ledger.



          16        A.   It was -- it was applied with that abatement.



          17   That's how it was used, the abatement.



          18        Q.   So you're saying that the abatement is not an



          19   abatement at all, it's the application of the PPP loan



          20   money?



          21        A.   Yes.



          22        Q.   Okay.  And that is for $3,000 for each of



          23   those five months, right, which would be $15,095.



          24   However, the PPP loan credit is for $17,020.



          25             So where is the remainder applied?
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           1        A.   I'm sure we wouldn't have a problem giving an



           2   additional $2,700 credit.



           3        Q.   Okay.  Now, for the time period of April 1st,



           4   2020 through August 1st, 2020, was there an active



           5   liquor license at Churchill's Pub?



           6        A.   Yes.  The renewal per COVID was June 30th.  I



           7   understood that Franklin Dale would be renewing it on



           8   behalf of Churchill's Pub, LLC.  He did not, so I did.



           9        Q.   Why did you understand that Franklin Dale



          10   would be renewing the liquor license when, historically,



          11   your company --



          12        A.   Based on a conversation while I was away.



          13        Q.   Okay.  The liquor license was not active,



          14   though.  The liquor license, in fact, did not get



          15   reactivated until September 2nd; is that correct?



          16        A.   I don't know the exact date.



          17        Q.   Are you familiar with the lease?  Are you



          18   familiar with the lease in this case, at issue in this



          19   case?



          20        A.   Fairly, yeah.



          21        Q.   Okay.  Are you familiar with the provision,



          22   material provision, that the liquor license must be kept



          23   active throughout the term of the lease?



          24        A.   Yes.



          25             MS. ZALMAN:  Your Honor, I object to that, to
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           1        the best evidence.  She doesn't have the lease in



           2        front of her, so I --



           3             THE COURT:  Overruled.



           4   BY MR. BRADFORD:



           5        Q.   So the liquor license is material, too, and



           6   the liquor license was not active from April 1st, 2020,



           7   to September 1st; is that correct?



           8        A.   I don't know when I renewed it, sir.  I would



           9   have to look at my records.



          10        Q.   Right.  Well, I'll represent to you that the



          11   liquor license was not active through that time.



          12             However, you were still charging rent in the



          13   amount of $6,904 per month, despite the fact that the



          14   business, a bar, a pub, does not have a liquor license,



          15   correct?



          16        A.   Yes.



          17        Q.   And you are aware of the fact that the primary



          18   way that the business operates is through the sale of



          19   alcohol, correct?



          20        A.   Yes.



          21        Q.   Okay.  Do you recall, in July 2020, doing a



          22   walk-through the property with someone named Jamie



          23   Myhre, M-Y-H-R-E, of the Midgard Group?



          24        A.   Yes.



          25        Q.   What was the purpose of that walk-through?
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           1        A.   She wanted to see the pub.



           2        Q.   And who is -- strike that.  Why did Jamie



           3   Myhre of the Midgard Group want to see the pub?



           4        A.   I don't know, she just said she wanted to see



           5   it.



           6        Q.   What is your relationship with the Midgard



           7   Group?



           8        A.   They are associates of ours.



           9        Q.   I'm going to now show you -- bear with me.



          10   I'm going to now show you, ma'am, an e-mail that is not



          11   pre-marked, but it is an e-mail that reflects that it



          12   was sent from you, to Franklin Dale, on March 10th of



          13   2020.



          14             May I provide it to you?



          15             MR. BRADFORD:  May I, Your Honor?



          16             THE COURT:  You may.



          17   BY MR. BRADFORD:



          18        Q.   Are you familiar with this e-mail?



          19             MS. ZALMAN:  Can I see a copy?



          20             MR. BRADFORD:  Oh, we have one for you.



          21             MS. ZALMAN:  Thank you.



          22             THE WITNESS:  Your Honor.



          23             THE COURT:  Yes?



          24             THE WITNESS:  I'm very uncomfortable with



          25        Franklin Dale.  He has already assaulted one of my
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           1        associates and he is really, really scary.  He's



           2        making motions over here.  I'm very uncomfortable.



           3             THE COURT:  I didn't see or notice any



           4        motions, but I can tell you right now, I have a



           5        button here.  If I touch that button, I will have



           6        about 15 Miami-Dade police officers up here that



           7        will not take kindly to any kind of violence in



           8        this courthouse, okay?



           9             MR. BRADFORD:  Absolutely, Your Honor.



          10             MS. ZALMAN:  Well, I don't think it's funny,



          11        though.  There was an arrest a few months ago, on



          12        the property, first of all, so I think it's --



          13             MR. DALE:  That was dismissed.  That was also



          14        dismissed.



          15             THE COURT:  Excuse me.



          16             MS. ZALMAN:  But I think it's serious, I'm



          17        sorry.  She is nervous.



          18             THE COURT:  Excuse me, excuse me.  Proceed.



          19             MR. BRADFORD:  Thank you.  If I may?



          20             MS. ZALMAN:  I'm sorry, I'm just reading it,



          21        since I don't have a copy.  Okay.



          22             MR. ISENBERG:  Do you want me to get a copy



          23        for you?



          24             MS. ZALMAN:  It's fine.  Mr. Bradford, it's



          25        fine.
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           1             MR. BRADFORD:  Okay, thank you.



           2   BY MR. BRADFORD:



           3        Q.   Ms. Leavitt, are you familiar with this



           4   e-mail?



           5        A.   Yeah.



           6        Q.   How are you familiar with it?



           7        A.   Because it is an invoice I generated through



           8   QuickBooks.



           9        Q.   Okay.  And based on your familiarity with this



          10   e-mail, is it a true and accurate depiction of the



          11   e-mail that you sent on or about March 10, 2020?



          12        A.   It's dated March 3rd.  Yes.



          13        Q.   The invoice is dated March 3rd, correct?  And



          14   the e-mail, on the first page, on the top right, is



          15   dated March 10th?



          16        A.   Yes.



          17        Q.   Okay.  This e-mail is sent from you.  However,



          18   it is signed Little Haiti Development Partners, correct?



          19        A.   Yes.



          20        Q.   And it is an invoice in the amount of $11,595,



          21   correct?



          22        A.   Yes.



          23        Q.   And as we look to the invoice itself, it is an



          24   invoice for rent in the amount of $8,800, rent sublease



          25   in the amount of $1,400, and a liquor license in the
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           1   amount of $1,300, but a $95 rent sublease water pass-



           2   through expense, correct?



           3        A.   Yes.



           4        Q.   Now, the rent that District Live Agency would



           5   owe pursuant to the lease should be paid to the



           6   Plaintiff in this case, correct?



           7        A.   Yes.



           8        Q.   However, and perhaps your earlier response is



           9   reflective of this, is the reason why the rent was paid



          10   to Little Haiti Development Partners here, pursuant to



          11   this exhibit, because Little Haiti Development Partners



          12   is a sister company of the Plaintiff in this case, as



          13   well?



          14        A.   No, this is -- it's headed, "Little Haiti



          15   Development Partners, LP," because that's how the



          16   QuickBooks database is set up.  5501 NE 2nd Avenue is a



          17   separate account within the database.



          18        Q.   Oh, okay.



          19        A.   So this is a computer, QuickBooks generated



          20   invoice.



          21        Q.   So is this a computer glitch, or is it



          22   intentional that Little Haiti Development Partners, LP



          23   would be collecting rent from my client?



          24        A.   It is -- it's neither.  5501 NE 2nd Avenue is



          25   collecting the rent from District Live Agency.
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           1        Q.   So why is Little Haiti Development Partners,



           2   not just with respect to the QuickBooks, but why is



           3   Little Haiti Development Partners, LP listed at the top



           4   of the invoice?



           5        A.   Because within the QuickBooks program, Little



           6   Haiti Development Partners is a database of which 5501



           7   is within.  So when I generate an invoice from that



           8   database, it just automatically does that.



           9        Q.   Does Little Haiti Development Partners manage



          10   the books for the business?



          11        A.   I do.



          12        Q.   Right, you do.  And you're not a member of



          13   Little Haiti Development Partners, right?



          14        A.   My company is.



          15        Q.   Your company is?



          16        A.   Yes.



          17        Q.   In what way?



          18        A.   Minor.  Minor partner.



          19        Q.   Okay.  So --



          20        A.   Minority partner, I guess you would say.



          21        Q.   So Little Haiti Development Partners is a



          22   sister company to Churchill's Pub, which is also a



          23   sister company to 5501 NE 2nd Avenue, LLC, and you have



          24   had a minor interest in a couple of those; is that



          25   correct?
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           1        A.   Yeah.



           2        Q.   Okay.  And it just so happens that this sister



           3   company is also the same business that received the



           4   $149,000 in CARES Act funds, correct?



           5        A.   Yes.



           6             MR. BRADFORD:  Okay.  Your Honor, I would like



           7        to move the exhibit that we have been discussing



           8        into evidence.



           9             THE COURT:  Counsel?



          10             MR. BRADFORD:  He's trying to get your



          11        attention.



          12             MS. ZALMAN:  I apologize.  I was trying to see



          13        if my --



          14             THE COURT:  Do you have an objection to that



          15        exhibit?



          16             MS. ZALMAN:  Can you repeat it, again?  I'm



          17        sorry.  I was answering a question.



          18             MR. BRADFORD:  I'm just moving this into



          19        evidence.



          20             MS. ZALMAN:  I have no objection.  I



          21        apologize.



          22             THE COURT:  Admitted without objection.  Give



          23        it to the Clerk.  Proceed.



          24             (Defendant's Exhibit admitted into evidence.)



          25             MR. BRADFORD:  One second, Your Honor, I think
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           1        I may be done.



           2             THE COURT:  Okay.  Anything else?



           3   BY MR. BRADFORD:



           4        Q.   So, are you familiar with the request from the



           5   business, through Mallory Kauderer, that rent, beginning



           6   in March of 2020, be paid to Little Haiti Development



           7   Partners?



           8             MS. ZALMAN:  Objection, hearsay.



           9             THE COURT:  Overruled.



          10             THE WITNESS:  I'm not aware of any such



          11        request.



          12   BY MR. BRADFORD:



          13        Q.   Okay.  So you, as the manager of Churchill's



          14   Pub, are not aware of the fact that Mallory Kauderer



          15   requested that, in contravention to the lease, the rent



          16   suddenly be paid to Little Haiti Development Partners



          17   and not the lessor on the lease?



          18        A.   No.



          19        Q.   You had no awareness of that?



          20        A.   No.



          21             MR. BRADFORD:  Okay.  Thank you.



          22             THE COURT:  Redirect?



          23                     REDIRECT EXAMINATION



          24   BY MS. ZALMAN:



          25        Q.   Ms. Leavitt, you testified Tuesday that your
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           1   primary duties were in regards to ledger and accounting



           2   for the Plaintiff in this action; isn't that correct?



           3        A.   Yes.



           4        Q.   You testified today that the corporate



           5   structure -- strike that.



           6             You testified that you do not have the



           7   corporate structure or the entities and the members



           8   memorized or prepared to testify on that today; is that



           9   correct?



          10        A.   Yes.



          11        Q.   Who would be -- who would, in your company,



          12   know about the corporate structure?



          13        A.   I would say Francisco Herretes probably has



          14   more knowledge.



          15        Q.   You testified, on Tuesday, that you were in a



          16   hardship for default of the second loan on the premises?



          17        A.   Yes.



          18        Q.   Did you actually receive a document placing



          19   you in default of that second loan?



          20        A.   I did not personally receive one.



          21        Q.   Who would have received that, or who would it



          22   have been sent to?



          23        A.   It would have been sent to our business



          24   address.



          25        Q.   Are you aware if the first loan is yet in
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           1   default?



           2        A.   No.



           3        Q.   Are you concerned it will be in default?



           4        A.   Yes.



           5             MS. ZALMAN:  Those are the only questions I



           6        have.



           7             THE COURT:  All right, thank you.  Ma'am,



           8        you're excused.



           9             THE WITNESS:  Thank you, sir.



          10             THE COURT:  Call your next witness, please.



          11        Do you have any other witnesses?



          12             MS. ZALMAN:  Your Honor, honestly, I only have



          13        a second witness, which is more a rebuttal witness.



          14        If this Court wanted to get into the corporate



          15        structure, he could testify, but between me and the



          16        Court --



          17             THE COURT:  I'm here to determine what rent,



          18        if any, needs to be deposited into the Registry of



          19        the Court pursuant to a lease executed between 5501



          20        NE 2nd Avenue, LLC, as the landlord, and the



          21        tenant, District Live Agency.



          22             MS. ZALMAN:  Your Honor, so I can save this



          23        witness to get more into the SBA and corporate



          24        structure on a separate date.



          25             THE COURT:  So no witnesses?
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           1             MS. ZALMAN:  No, Your Honor.



           2             THE COURT:  Thank you.  Do you have any



           3        witnesses you wish to present?



           4             MR. BRADFORD:  Yes, sir.  I would like to call



           5        Franklin Dale.



           6             THE COURT:  All right.  Come forward and be



           7        sworn, sir, and have a seat in the witness chair.



           8             THE CLERK:  Please raise your right hand.  Do



           9        you swear or affirm the information you're about to



          10        provide will be the truth, the whole truth, and



          11        nothing but the truth, so help you God?



          12             MR. DALE:  Yes.



          13             THE COURT:  You may inquire.



          14                        FRANKLIN DALE



          15   called as a witness on behalf of the Defendant, having



          16   been first duly affirmed, testified as follows:



          17                      DIRECT EXAMINATION



          18   BY MR. BRADFORD:



          19        Q.   Good afternoon, Mr. Dale.



          20        A.   Good afternoon.



          21        Q.   District Live Agency is a Defendant --



          22             THE COURT:  Allow him to state his name,



          23        please.



          24             MR. BRADFORD:  I'm sorry.



          25   BY MR. BRADFORD:
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           1        Q.   Can you state your name for the record,



           2   please?



           3        A.   My name is Franklin Dale.



           4        Q.   And are you here in your capacity as the



           5   corporate representative for District Live Agency, LLC?



           6        A.   Yes, I am.



           7        Q.   And are you also able to testify in your



           8   capacity as the corporate representative for The



           9   Beverage Group, LLC, Counter-Plaintiff to this action?



          10        A.   Yes, I am.



          11        Q.   Okay.  Can you briefly tell the Court about



          12   the two entities that we just mentioned, starting with



          13   The Beverage Group?



          14        A.   Sure.  The Beverage Group is my hospitality



          15   consulting agency, which I founded in 2014.  We provide



          16   hospitality advising to an array of businesses from



          17   sports and entertain to hotels and lodging to



          18   restaurants and bars.



          19        Q.   And has -- can you tell us a little bit about



          20   District Live Agency?



          21        A.   Sure.  District Live Agency was founded in



          22   2019 with the purpose of overseeing the growth and



          23   development of the subject property here, today, and



          24   multiple properties in the Little Haiti Entertainment



          25   District in order to develop a live entertainment
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           1   district here in Miami.



           2        Q.   So, Mr. Dale, have either of those entities



           3   ever earned prepaid rent credits from Churchill's Pub?



           4        A.   Yes, sir.



           5        Q.   Okay.  How has District Live Agency earned



           6   prepaid rent credits that should be applied in the



           7   determination of the amount of rent due in this matter?



           8        A.   By providing hospitality advising to the



           9   Plaintiff.



          10        Q.   Okay.  So District Live Agency has provided



          11   hospitality advising to the Plaintiff.



          12             Has District Live Agency done anything else to



          13   earn prepaid rent credits in this, relative to this



          14   matter here, today?



          15        A.   Yes, we have, sir.



          16        Q.   And what is that?



          17        A.   We have made improvements to our landlord's



          18   properties in exchange for additional prepaid rent



          19   credits to be applied.



          20        Q.   And what is the amount or value of prepaid



          21   rent credits that you have earned pursuant to those



          22   improvements to the landlord's properties?



          23        A.   For advising or for the improvements?



          24        Q.   Improvements, sir.



          25        A.   Improvements, approximately $76,000, Your

�

                                                                          34







           1   Honor.



           2        Q.   Okay.  I'm going to show you what we have



           3   pre-marked as Defendant's Exhibit 30.



           4             MR. BRADFORD:  If I may, Your Honor?



           5             THE COURT:  Yes.



           6   BY MR. BRADFORD:



           7        Q.   I would like for you to take a look at



           8   pictures contained therein and let me know if you are



           9   familiar with those pictures.



          10        A.   I am very familiar, sir.



          11        Q.   How are you familiar with those?



          12        A.   I took these pictures.



          13        Q.   You took those pictures?



          14        A.   Yes, sir.



          15        Q.   Okay.  And based on the fact that you took



          16   those pictures, I would like for you to go through and



          17   just briefly look at each and every one of them.



          18        A.   Okay.



          19        Q.   Are those a true and accurate depiction of the



          20   pictures you took?



          21        A.   Yes, sir.



          22             MR. BRADFORD:  Your Honor, I would like to



          23        move to enter what we have pre-marked as



          24        Defendant's Exhibit 30, into evidence.



          25             THE COURT:  Any objection?
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           1             MS. ZALMAN:  No objection, Your Honor.



           2             THE COURT:  It will be admitted without



           3        objection.



           4             (Defendant's Exhibit 30 was admitted into



           5        evidence.)



           6   BY MR. BRADFORD:



           7        Q.   What are those pictures?



           8        A.   These are before pictures of what became of



           9   our office due to the unsafe structure located at --



          10        Q.   We'll get to that.  Just for now, I just want



          11   to know what these pictures are.



          12        A.   These are pictures of 175 Northeast 55th



          13   Street.



          14        Q.   Okay.  And what do those pictures demonstrate?



          15        A.   A dilapidated building.



          16             MS. ZALMAN:  Your Honor, I object.  These



          17        photos, he testified, are for a different property.



          18        These parties are involved in multiple landlord-



          19        tenant relationships and we're only here today on



          20        5501.



          21             MR. BRADFORD:  Your Honor, it is --



          22             THE COURT:  The objection is overruled.  The



          23        photographs speak for themselves.  You don't need



          24        to tell me what's contained in them.



          25             MR. BRADFORD:  Okay.
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           1             THE COURT:  I'll sustain on that.



           2   BY MR. BRADFORD:



           3        Q.   So you mentioned briefly that your office --



           4   strike that.



           5             Do you have an office listed as one of the



           6   properties on the lease that is the subject of this



           7   hearing, here today?



           8        A.   Yes, it's included in the 5501 lease.



           9        Q.   What's the address of that office?



          10        A.   215 Northeast 55th Street.



          11        Q.   And what were the circumstances that led to



          12   you needing to leave that office?



          13        A.   We found out that the City of Miami had deemed



          14   the structure to be unsafe and to condemn the building.



          15   It was an unsafe structure.



          16        Q.   How did you find that out?



          17        A.   A violation from the City of Miami was posted



          18   on our office at the business.



          19        Q.   Okay.



          20        A.   And listed with a failure of the 40-year



          21   recertification.



          22        Q.   Okay.  So if I understand your testimony



          23   correctly, there was a notice placed on your office that



          24   reflected that the building needed to meet its 40-to-50-



          25   year certification requirements and that there was an
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           1   unsafe structure on the office, correct?



           2        A.   That is correct.



           3        Q.   And then were you able to work out of that



           4   office after that notice was provided, after you were



           5   put on notice as to those circumstances?



           6        A.   No, sir.



           7        Q.   So then what was the agreement between the



           8   parties as to where, under the lease, you would be moved



           9   for purposes of your office?



          10        A.   To 175 Northeast 55th Street, directly across



          11   the street.



          12        Q.   But when this was decided, was the office at



          13   175 in, or substantially in, the condition of the photos



          14   that you just reviewed?



          15        A.   Yes, it was.



          16        Q.   So how were you able to work out of the office



          17   if it was so dilapidated?



          18        A.   We weren't.



          19        Q.   Okay.  So then what was the agreement between



          20   the parties concerning what you would need to do to



          21   bring that circumstance up to the ability where you can



          22   work out of it?



          23        A.   We would be able to make improvements to the



          24   property for prepaid rent credits for 5501 or 175 or any



          25   of the properties that we lease.
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           1        Q.   Okay.  And that is where the $76,000 in rent



           2   credits comes from, correct?



           3        A.   That is correct.



           4        Q.   Okay.  I'm going to show you some additional



           5   pictures.



           6             MR. BRADFORD:  If I may?



           7             THE COURT:  You may.



           8   BY MR. BRADFORD:



           9        Q.   I'm showing you -- are you familiar with the



          10   pictures that I just provided you?



          11        A.   Yes, I am.



          12        Q.   Have you reviewed each and every one of them?



          13        A.   Yes, I have.



          14        Q.   How are you familiar with those pictures?



          15        A.   I took the pictures.



          16        Q.   And what are those pictures of?



          17        A.   The improvements made at 175 Northeast 55th



          18   Street for the purposes of our office.



          19             MR. BRADFORD:  Your Honor, I would like to



          20        move to enter what we had pre-marked as Defendant's



          21        Exhibit 31 into evidence.



          22             THE COURT:  Any objection?



          23             MS. ZALMAN:  No objection.



          24             THE COURT:  Admitted.  Proceed.



          25             (Defendant's Exhibit 31 was admitted into
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           1        evidence.)



           2   BY MR. BRADFORD:



           3        Q.   Mr. Dale, do these pictures reflect the



           4   substance of the $76,000 in improvements that you made



           5   to the property owned by the Plaintiff's principals?



           6        A.   Yes.



           7        Q.   Okay.  And it's your testimony here, today,



           8   that you did not do that work as some form of charity,



           9   correct?



          10        A.   Absolutely not.



          11        Q.   You did not do that work for purposes of



          12   increasing the value of Plaintiff's property without any



          13   consideration to yourself?



          14        A.   That is correct.



          15        Q.   You did that work so that you could earn the



          16   $76,000 in prepaid rent credits?



          17        A.   That is correct.



          18        Q.   Mr. Dale, have you ever -- strike that.  Mr.



          19   Dale, were you able to apply for funds through the SBA's



          20   CARES Act program?



          21        A.   I made the application but I was denied the



          22   application due to duplicate applications being made for



          23   my business.



          24        Q.   And you applied with respect to your business,



          25   which is Churchill's Pub, correct?
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           1        A.   That is correct.



           2        Q.   And why were you denied?



           3        A.   We were given the response of duplicate



           4   application for the business.



           5        Q.   Were you ever promised that the funds that the



           6   business applied for, with respect to the SBA CARES Act,



           7   were you ever promised control over those funds?



           8        A.   Yes, sir.



           9        Q.   Were you promised that those funds could be



          10   used for -- what were you promised that those funds



          11   could be used for?



          12        A.   For the outstanding balance due to the The



          13   Beverage Group in order to be utilized to pay rents



          14   during the pandemic for 5501 NE 2nd Avenue.



          15        Q.   And what is the amount that you were owed,



          16   what was the amount that was owed to The Beverage Group?



          17        A.   For advising, the ledger open invoice was



          18   $128,000 for services rendered.



          19        Q.   So you were promised that, to the extent that



          20   $128,000 or more were received pursuant to the



          21   application for CARES Act funds, you were promised that



          22   that amount could be provided as prepaid rent credits.



          23             Were you provided that 128 -- strike that.



          24   How much money, to your knowledge, was ultimately



          25   received by Churchill's Pub pursuant to their
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           1   application for CARES Act funds?



           2        A.   I believe the total was $192,500, $42,500



           3   being the PPP and $150,000 being the EIDL.



           4        Q.   Mr. Dale, I'm going to show you what we have



           5   pre-marked as Defendant's Exhibit 5.



           6             Have you had a chance to review it?



           7        A.   Yes, sir.



           8        Q.   Are you familiar with that document?



           9        A.   Yes, I am.



          10        Q.   And what is that document?



          11        A.   It's a reflection of the bank statements for



          12   the business, Churchill's.



          13        Q.   I would like to direct your attention to --



          14   well, let me ask you this.



          15             Are these banking records kept in the normal



          16   course of business at Churchill's Pub?



          17        A.   Yes.



          18             MR. BRADFORD:  Your Honor, I would like to



          19        move to submit what was pre-marked as Defendant's



          20        Exhibit 5 into evidence.



          21             THE COURT:  Any objection?



          22             MS. ZALMAN:  No, no objection, Your Honor.



          23             THE COURT:  Admitted without objection.



          24             (Defendant's Exhibit 5 was admitted into



          25        evidence.)
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           1   BY MR. BRADFORD:



           2        Q.   I would like to direct your attention to the



           3   date, June 12th.



           4             Can you describe for the Court what precisely



           5   is reflected in the "Deposits and additions" section for



           6   the date June 12th?



           7        A.   It's a deposit from "Sbad Treasury 310" in the



           8   amount of $149,900.



           9        Q.   What is your understanding as far as what



          10   "Sbad Treasury 310" is?



          11        A.   It's the Economic Impact Disaster Fund



          12   provided by our government for businesses impacted by



          13   the pandemic.



          14        Q.   Now I would like to direct your attention to



          15   the "Electronic withdrawals" section also for the date



          16   June 12th.



          17             Could you describe for the Court what you see



          18   there?



          19        A.   That's a wire withdrawal in the amount of



          20   $149,000 from our business.



          21        Q.   Now, Ms. Leavitt testified earlier that she



          22   understood that those funds were transferred to an



          23   entity called Little Haiti Development Partners, LP.



          24             Is that your understanding, as well?



          25        A.   That's my understanding.
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           1        Q.   Now, in your capacity as the owner and



           2   operator of Churchill's Pub, what is the business



           3   connection to Churchill's Pub of Little Haiti



           4   Development Partners?



           5        A.   We have no connection.



           6        Q.   You testified earlier, Mr. Dale, that you



           7   applied for CARES Act funds, correct?



           8        A.   That is correct.



           9        Q.   Could you describe for the Court the timing in



          10   which you applied for such or when about you applied?



          11        A.   Summertime 2020.



          12        Q.   Now, you didn't apply as soon as you could



          13   have, right, as soon as they were available?



          14        A.   That is correct.  Yeah, I was concerned about



          15   making an application.



          16        Q.   Can you explain to the Court what your concern



          17   was about and sort of what you did in regards to that



          18   concern?



          19        A.   Yeah, my understanding, you know, from



          20   numerous calls with the SBA and their representatives,



          21   was that it would essentially be double-dipping into the



          22   available funds for the businesses from the pandemic.



          23        Q.   Okay.  But why did you ultimately apply?



          24        A.   Because we needed economic support from the



          25   government.
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           1        Q.   But weren't you promised economic support



           2   pursuant to any funds that came into the business from



           3   the CARES Act program?



           4        A.   Absolutely.



           5        Q.   Did you provide any documentation to the



           6   Plaintiff's principals for purposes of -- or that they



           7   used in their application for these funds?



           8        A.   Yes, they set up a Small Business Help Group



           9   to try to explain to us the complexities of the program



          10   and offer their assistance in the program and asked that



          11   I outline what I thought the needs of the business would



          12   be for, you know, the duration of the pandemic.  So the



          13   answer is yes.



          14        Q.   And included in the business's application



          15   that was ultimately approved, was your $128,000 in debt



          16   as a vendor included?



          17        A.   Yeah, $128,000 from the accounts payable of



          18   the business.



          19        Q.   Okay.  So we have $76,000 in improvements that



          20   it was agreed you would be receiving prepaid rent



          21   credits for?



          22        A.   That is correct.



          23        Q.   And we also have $128,000 that you were



          24   promised for purposes of being able to be applied as



          25   prepaid rent credits, correct?
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           1        A.   That is correct.



           2        Q.   Have you seen what has been entered into



           3   evidence here, today, the ledger attached to the



           4   affidavit of Ms. Donita Leavitt?



           5        A.   Yes, I have.



           6        Q.   And you are familiar with the fact that that



           7   ledger alleges that $208,000 are due and owing in rent,



           8   correct?



           9        A.   That is correct.



          10        Q.   However, you have testified here, today, that



          11   you were owed and promised a total of $204,000 in



          12   prepaid rent credits, correct?



          13        A.   That is correct.



          14        Q.   Did you rely on the representations of



          15   Plaintiff for purposes of understanding that that --



          16   that you would have a credit for prepaid rent in the



          17   amount of $204,000?



          18        A.   That was my understanding.



          19        Q.   Okay.  And even of the $208,000, as was



          20   testified to earlier today, five of those months, or at



          21   least five of those months, the business did not have an



          22   operating liquor license, correct?



          23        A.   Correct.



          24        Q.   What does it mean for your business to not



          25   have an operating liquor license?
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           1        A.   We can't do business.



           2        Q.   Can you elaborate on that?



           3        A.   We cannot operate normal business and be a



           4   benefactor of the revenues from not being able to



           5   operate.  We're restrained.



           6        Q.   You're restrained?



           7        A.   Mm-hmm.



           8        Q.   So if I'm hearing your testimony correctly,



           9   the fact that you didn't have an operating liquor



          10   license restrained your ability to make money, correct?



          11        A.   That is correct.



          12        Q.   Now, but COVID-19, the pandemic started in



          13   March of 2020.



          14             You know that there was a government shutdown



          15   of businesses, correct?



          16        A.   That is correct.



          17        Q.   So how could you have made money if the bar



          18   couldn't open?



          19        A.   Well, our state government had adjusted the



          20   rules and regs associated with that license to allow



          21   businesses alternative options to include the sale of



          22   beer, wine, liquor, cocktails as far as to go, and a lot



          23   of businesses relied on that.  All businesses relied on



          24   their to-go business during this time.



          25        Q.   Is it your understanding that your regulars
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           1   would have indulged in the opportunity to support the



           2   business by participating in the to-go cocktail, beer,



           3   wine option?



           4        A.   Absolutely.  And not only that, it created



           5   mass confusion of all of our regulars, and everybody,



           6   that we weren't participating in business in any way.



           7        Q.   So eventually, they did renew the liquor



           8   license, correct?



           9        A.   Yes, they did.



          10        Q.   Who renewed the liquor license?



          11        A.   To my understanding, Donita renewed the liquor



          12   license.



          13        Q.   And when about was the liquor license renewed?



          14        A.   In September, following a call with James



          15   Goldstein of the Midgard Group.



          16        Q.   Who is James Goldstein of the Midgard Group?



          17        A.   James Goldstein -- it was my understanding



          18   James Goldstein is the investor with and partner of



          19   Mallory Kauderer.



          20        Q.   Okay.  Has there ever been a time where the



          21   liquor license was active but you were unable to use the



          22   liquor license through some restraint of your trade by



          23   the Plaintiffs?



          24        A.   This year.



          25        Q.   Can you explain those circumstances to the
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           1   Court?



           2        A.   Yeah.  After -- like we stayed closed, you



           3   know, through waiting for the vaccine and all that to



           4   come out.  We actually even stayed closed during



           5   December to allow the vaccine rollout successfully.  We



           6   stayed closed in January, as well, to help our



           7   government help the community in the distribution of



           8   that, and we reopened the business in February of 2021



           9   on a limited schedule of only three days a week for four



          10   hours a day.



          11        Q.   Since the beginning of the pandemic, in March



          12   of 2020, what is the total amount of time that the pub



          13   has been open?



          14        A.   About 16 days.



          15        Q.   Sixteen days?



          16        A.   That is correct.



          17        Q.   And of that time, since the beginning of the



          18   pandemic, how many of those days, how many days were you



          19   restrained from opening through the actions of the



          20   Plaintiff?



          21        A.   I would say it was months.  Months, 150 days,



          22   200 days.  You know, they didn't renew the liquor



          23   license and it stopped us from doing business, and then,



          24   when we did reopen the business, they removed the liquor



          25   license from the business to stop us, to restrain our
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           1   trade again.



           2        Q.   Plaintiff doesn't want you to make money, it



           3   seems.



           4        A.   No, it doesn't.



           5        Q.   But in any event, you are owed a total of



           6   $204,000 from Plaintiff, or is a different figure more



           7   accurate?



           8        A.   No, that's accurate.



           9        Q.   Okay.



          10             THE COURT:  Anything else?



          11             MR. BRADFORD:  I'm going to check, Your Honor,



          12        thank you, one second.  No, anything else I'll save



          13        for redirect.



          14             THE COURT:  Cross examination?



          15             MS. ZALMAN:  Yes, Your Honor.



          16                      CROSS EXAMINATION



          17   BY MS. ZALMAN:



          18        Q.   Mr. Dale, nice to see you again.



          19        A.   Hi.



          20        Q.   You testified a few minutes ago you made



          21   improvements of approximately $76,000 in the landlord's



          22   property.



          23             What property or real estate are you referring



          24   to?



          25        A.   175 Northeast 55th.
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           1        Q.   Are you currently a defendant in a separate



           2   eviction action for your removal of the 175 premises?



           3        A.   Yes, I am.



           4        Q.   As far as you're concerned, is there anything



           5   in the current lease for the 5501 we're here for today



           6   that mentions the 175 premises?



           7        A.   It's not in the lease.



           8        Q.   Do you have anything in writing regarding this



           9   alleged agreement for improvements in a separate



          10   property located somewhere else that relates to rent



          11   credits to 5501?



          12        A.   No, I do not.



          13        Q.   Okay.  Do you have anything in writing



          14   regarding prepaid rent credits at all for anything



          15   related to 5501?



          16        A.   Yeah, I do and then I also have --



          17        Q.   What do you have --



          18        A.   And also, past precedent to other properties.



          19        Q.   What do you have in writing?



          20        A.   I believe e-mails.



          21        Q.   Have you submitted those e-mails into evidence



          22   today?



          23        A.   I believe we may have submitted the ledger of



          24   the past rent credits applied --



          25        Q.   I understand --
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           1        A.   -- from The Beverage Group and my invoice that



           2   is submitted in my testimony.



           3        Q.   You mentioned that you have $76,000 in



           4   improvements on a separate property.



           5             I asked you the same question yesterday and



           6   I'm asking you again.  Have you produced a single



           7   invoice, receipt, or proof of payment of $76,000 in



           8   repairs?



           9        A.   I have withheld, Your Honor, from submitting



          10   that due to the demands that Mallory Kauderer was going



          11   to utilize my financials to refinance the portfolio --



          12        Q.   So --



          13        A.   -- for banking purposes.  He wanted to utilize



          14   my business's records as his own to present to banks as



          15   fraud.



          16        Q.   So, to date, you have not provided any proof



          17   that you have spent $76,000 on a separate property



          18   located at 175.



          19             Did you pull any permits or work with any



          20   licensed contractors for the $76,000 in improvements?



          21        A.   No.



          22        Q.   No.  What kind of improvements were they?



          23        A.   I did all types of improvements.



          24        Q.   Can you give me an example?



          25        A.   There's lot of pictures right here.  We did
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           1   everything from drywall to bathrooms, doors, painting.



           2        Q.   Did you pull a plumbing permit?



           3        A.   It wasn't anything electrical or anything that



           4   was structural, nothing requiring permitting.



           5        Q.   You indicated you applied for PPP funds?



           6        A.   I didn't indicate that, actually.



           7        Q.   Did District Live Agency ever apply for PPP



           8   funds?



           9        A.   For PPP funds regarding Churchill's Pub or in



          10   regard to our business?



          11        Q.   Regarding the address 5501.



          12        A.   No, Churchill's, my company, Churchill's



          13   Beverage made the application.



          14        Q.   So District Live Agency, the tenant Defendant



          15   in this action, never applied for PPP funds?



          16        A.   My company, The Beverage Group, is the parent



          17   company of DLA and we did make the application.  It is



          18   also the parent company of Churchill's Beverage, which I



          19   made the application.



          20        Q.   Isn't it true the reason that your application



          21   was supposedly denied is because you were using the name



          22   Churchill's Pub and applying, which is the same name



          23   that landlord used to apply for the funds and you were



          24   --



          25        A.   No, it's actually because it's the same
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           1   financial records.



           2        Q.   Isn't the reason that District Live never



           3   applied is because you have been warned on multiple



           4   occasions you're in default of your corporate status and



           5   structure?



           6        A.   Absolutely not.



           7        Q.   Who owns Churchill's Pub, LLC?



           8        A.   Excuse me?



           9        Q.   Churchill's Pub, LLC.



          10        A.   It's hard for me to give you that answer.  In



          11   2020, it was two entities.  I believe in 2021, after



          12   they removed the entity that's a counter in this case,



          13   who I'm suing, they removed that company, and now it's



          14   solely TKLS and Donita Leavitt, solely.



          15        Q.   Didn't the landlord not ask you on multiple



          16   occasions to have District Live apply for PPP funds, as



          17   many, thousands of tens [sic] did across America?



          18        A.   I couldn't make an application for the PPP



          19   funds that were already secured for my business.



          20        Q.   Didn't the tenant -- I mean didn't the



          21   landlord participate in Zoom calls with you to assist



          22   you in helping apply for those PPP funds?



          23        A.   No.



          24        Q.   Is there anything written in the commercial



          25   lease at issue today of 5501 that states you may not pay
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           1   rent at any moment?



           2        A.   In the lease?



           3        Q.   Mm-hmm.



           4        A.   No.



           5        Q.   When is the last time you made an out-of-



           6   pocket rent payment to the landlord, 5501?



           7        A.   Today.



           8        Q.   Today you made a payment?



           9        A.   It's July 1st, yeah.



          10        Q.   Great.  How much did you pay and who did you



          11   pay to?



          12        A.   The full rent of my prepaid rent credits.



          13        Q.   Okay.  You're stating your credits apply to



          14   rent today?



          15        A.   Mm-hmm.



          16        Q.   When was the last time you physically



          17   transferred monetary funds, such as cash or wire, from



          18   your business, as tenants, or from any of these entities



          19   you're claiming --



          20        A.   I believe my affidavit is reflective of March,



          21   April, May, June, and potentially July of 2020 I made



          22   payments.



          23        Q.   So approximately --



          24        A.   None of which are reflected in her ledger, by



          25   the way.
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           1        Q.   So you're claiming July 2020 is the last time



           2   an out-of-pocket physical payment was transferred to



           3   landlord?



           4        A.   Yes.



           5        Q.   When do you plan on vacating the premises?



           6        A.   At the end of my lease.



           7        Q.   Are you aware, I would say, a sophisticated



           8   commercial businessman?  In other words, do you enter



           9   into other contracts or leases for business or



          10   commercial entities, properties?



          11        A.   These are my first commercial leases.



          12        Q.   When you say "these," what do you mean?



          13        A.   All the properties that I lease from the



          14   landlord, 5524 Northeast 2nd Avenue, 5528, 5501.



          15        Q.   And are you not subject to eviction for non-



          16   payment of rent on all of these for more than a year's



          17   time?



          18        A.   As a result of their actions, I am.



          19        Q.   I'm going to provide you Defendant's Composite



          20   Exhibit D -- I'm sorry, Exhibit 10, which I will make,



          21   also, Plaintiff's Exhibit B.



          22             MS. ZALMAN:  May I approach?



          23             THE COURT:  You may.



          24             MS. ZALMAN:  Would you like me to present to



          25        you -- this is a copy of the lease.
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           1             THE COURT:  Is that the lease also attached to



           2        the complaint?



           3             MS. ZALMAN:  Yes.



           4             THE COURT:  Any objection to my taking



           5        judicial notice of the lease?  Okay.  It's already



           6        in.



           7             MS. ZALMAN:  Thank you.



           8   BY MS. ZALMAN:



           9        Q.   Mr. Dale, do you mind if I approach?  This is



          10   your attorney's exhibit.



          11             Are you familiar with this document?



          12        A.   I am.



          13        Q.   I'm going to -- I'm sorry.  I'm going to point



          14   your attention to Section 5.2 entitled "Base rent" for



          15   year one, two, and three.



          16             Have you paid the full base rent out-of-pocket



          17   for year one, two, or three?



          18        A.   I have paid full lease amount to today.



          19        Q.   Can you explain to me how?



          20        A.   Through my prepaid rent credits and through



          21   paying for it.



          22        Q.   So it's a mixture of both prepaid rent credits



          23   and then paying out of pocket?



          24        A.   That is correct.



          25        Q.   Can I refer you to Subsection 2.0, the address
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           1   for the premises?



           2        A.   Mm-hmm.



           3        Q.   Is the address 175 premises, which you



           4   provided photographs for today, listed in this lease?



           5        A.   No, it's not.



           6        Q.   This is a triple net lease; is that right?



           7        A.   That is correct.



           8        Q.   What does a triple net lease mean?



           9        A.   It includes taxes and insurance.



          10        Q.   So in addition to base rent, you have to pay



          11   real estate taxes and insurance, okay.



          12             I'm going to refer you to Section 5.3 entitled



          13   "Additional rent."  Please take a moment to look at



          14   Section 5.3.



          15        A.   Okay.



          16        Q.   Is it your understanding that additional rent



          17   is to be treated exactly as rents hereunder, as stated



          18   in this provision?



          19        A.   What was your question?



          20        Q.   Is it your understanding that additional



          21   rents, which states any sums due under the lease, are



          22   deemed also as rent?  Is that your understanding?



          23        A.   I really don't understand your question.



          24        Q.   Okay.  And finally, I'm going to refer you to



          25   Section 29.0, "Amendment of lease."
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           1             I know you have seen this section before.



           2        A.   Yeah.



           3        Q.   Is it your understanding that this lease



           4   cannot be modified in any way except in a writing agreed



           5   to by both parties?



           6        A.   That's what it says.



           7        Q.   As far as you're aware, is there anything in



           8   the lease or anything in writing that you have that



           9   would indicate that, due to COVID, the landlord is



          10   required to provide you any credit?



          11        A.   The landlord offered me a $5,000 rent from



          12   March of 2020 through the end of the pandemic.



          13        Q.   And do you have that in writing?



          14        A.   I do.



          15        Q.   Okay.  Is this an addendum to the lease?



          16        A.   No, it's not an addendum to the lease.  This



          17   is the agreement that we made at the beginning of the



          18   pandemic.  It's the agreement that they tried to reflect



          19   on their ledger by giving us $3,000 of what they say is



          20   the --



          21        Q.   Oh, the $17,000.  I don't mean to interrupt.



          22   The $17,000?



          23        A.   Well, look, I can't understand their ledger,



          24   first of all, okay?  Whatever they created there.  But



          25   the dollar amounts of $5,000 of rent -- the pandemic
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           1   didn't end in September.  We were closed in September.



           2             So they decided that our $5,000 rent agreement



           3   just ended and --



           4        Q.   But --



           5        A.   If I may?



           6        Q.   Sure, please, I'm sorry to interrupt.



           7        A.   They decided that the $5,000 rent ended.  So



           8   going into the pandemic, my understanding was that I had



           9   a $5,000 rent that was going to be due from March 2020



          10   through the end of the pandemic, and I also understood



          11   that we received $42,500 in PPP, $150,000 EIDL, and our



          12   business was also closed for a lack of liquor license



          13   for six months, over six months.



          14        Q.   And do you have any of this in an executed



          15   addendum?



          16        A.   It's not an addendum.



          17        Q.   Who helped you with your application for PPP



          18   funds?



          19             MR. BRADFORD:  Objection, Your Honor, my



          20        client has already testified that he didn't apply



          21        for PPP funds.  What I believe is happening --



          22             THE COURT:  The objection is overruled.



          23             MS. ZALMAN:  He did testify he was denied.



          24             THE WITNESS:  No, I --



          25             THE COURT:  Excuse me.
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           1             MS. ZALMAN:  I apologize.



           2             THE COURT:  Excuse me.  Only legal objections



           3        can be made.  The objection is overruled.



           4   BY MS. ZALMAN:



           5        Q.   Who assisted you in applying for any federal



           6   CARES funds of any sort during COVID?



           7        A.   We applied ourselves.



           8        Q.   When you say "we," who is "we"?



           9        A.   Me, my business.



          10        Q.   Your business?



          11        A.   That is correct.



          12        Q.   And your business is entitled District Live



          13   Agency?



          14        A.   That's one of my businesses.  I have The



          15   Beverage Group.  I also have the business of



          16   Churchill's, and I also have District Live Agency.



          17        Q.   And do you have copies of the denial?



          18        A.   I do.



          19        Q.   You do?



          20        A.   Mm-hmm.



          21        Q.   Did you bring those today?



          22        A.   I have it on my phone.  I believe -- I may



          23   have entered it in my affidavit.  Is the denial in the



          24   affidavit, as well?



          25             MR. BRADFORD:  I can't help you.
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           1             THE WITNESS:  I have the record.  If you would



           2        like, Your Honor, I have it on my phone, if that



           3        matters.  I can show you.



           4   BY MS. ZALMAN:



           5        Q.   Do you believe that that denial in any way



           6   requires landlord to give you further credits or has a



           7   further obligation on the landlord?



           8        A.   Repeat that, please?



           9        Q.   Do you feel the tenant's inability, your



          10   tenant inability to receive funds, that there is a legal



          11   obligation on landlord to then share funds with you that



          12   the landlord received?



          13        A.   Well, the landlord shouldn't be receiving



          14   funds for the business.



          15        Q.   Were you aware that landlords and owners of



          16   real estate, during COVID-19, could apply for federal



          17   funds to apply to mortgage or real estate taxes and



          18   tenants could apply for funds to pay for rent or however



          19   they wished to apportion it?



          20        A.   I'm not familiar with what real estate



          21   programs were available.  I'm familiar with the Economic



          22   Impact for the businesses.



          23        Q.   So, really, the application of landlord or its



          24   operator for federal funds has nothing to do with your



          25   entity, District Live Agency, but you were hoping they
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           1   would share funds?



           2        A.   Hoping they would share funds?  That's not how



           3   it's framed.  I was told that I would be paid for my



           4   services on my open balance from the advising of



           5   Churchill's in the total of the amount that was owed,



           6   and the rest to be applied to the -- Your Honor, they



           7   need to keep an accurate PPP ledger and an accurate EIDL



           8   ledger of how the funds were all utilized, as well, if



           9   you guys submitted that today.



          10        Q.   Okay.  And you testified earlier that the



          11   liquor license was recently, I'm not sure the word you



          12   used, suspended or terminated at the premises?



          13        A.   It was -- twice, it was terminated.



          14        Q.   And do you recall the date that it was



          15   recently terminated or suspended?



          16        A.   Yeah, it was around like March 27th-ish.



          17        Q.   So a few months ago?



          18        A.   Mm-hmm.  With no -- with no communication to



          19   advise us that our liquor license was going to be



          20   pulled.



          21        Q.   When was the last time you paid your $1,300



          22   per month liquor license rent to the landlord?



          23        A.   Well, it's -- it's tricky because we received



          24   a ledger that I submitted in my affidavit that was



          25   contradicting her affidavit.  We paid, in 2020, where,
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           1   on her ledger, she reflects no payments being made for



           2   the liquor license, and the liquor license was not



           3   renewed on March 31st of 2020, so I did not pay



           4   following that.



           5        Q.   Isn't it true that the liquor license was in



           6   danger because you were not paying the license vendors



           7   --



           8        A.   That's not true.



           9        Q.   I would like to show you Plaintiff's Exhibit



          10   C.



          11             MS. ZALMAN:  May I approach?



          12             THE COURT:  Yes.



          13   BY MS. ZALMAN:



          14        Q.   I'm referring you a document from the State of



          15   Florida Department of Business and Professional



          16   Regulation.  Take a moment to look at it.



          17        A.   Okay.  This letter comes multiple times a



          18   year, Your Honor.  It's just a no sale letter meaning



          19   that you cannot purchase alcohol from distributors.



          20   That's solely what it means.  And it didn't stop them or



          21   put them in jeopardy because they renewed the license in



          22   September and they had the license active until we



          23   actually reopened.



          24             They waited until we reopened, and then they



          25   detached it again.  So our funds, our PPP funds, the
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           1   EIDL funds, which they took from our business, were to



           2   be utilized to pay accounts payable.



           3             Entering the pandemic, Your Honor, this



           4   business did not carry outstanding balances except for



           5   to The Beverage Group.



           6        Q.   Isn't it true the landlord warned you you



           7   weren't carrying the requisite insurance for the



           8   premises?



           9        A.   Never.  Never, never, never, not once.



          10        Q.   Isn't it true that would put the license at



          11   risk and patrons at risk if you're not carrying the



          12   requisite insurance?



          13             MR. BRADFORD:  Objection, Your Honor.



          14             THE COURT:  Overruled.



          15   BY MS. ZALMAN:



          16        Q.   Isn't it true that you, on multiple occasions,



          17   started buying liquor from unlicensed vendors, once they



          18   put this on hold, meaning the liquor license, because



          19   you were not paying the liquor license bills?



          20        A.   That's not accurate at all, no.



          21        Q.   During COVID-19, you indicated you were



          22   completely unable to operate.



          23             Were there now local restaurants or businesses



          24   in your neighborhood that were doing takeout or side



          25   orders or outside --
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           1        A.   I explained to you that, without the liquor



           2   license -- we do 99.9 percent of our revenue from



           3   alcohol, ma'am.



           4        Q.   I understand you're saying that.  The second



           5   time the liquor license was revoked was a couple months



           6   ago.



           7             What about the entire year --



           8        A.   When you say "revoked," what do you mean the



           9   liquor license was revoked?



          10             THE COURT:  Excuse me.  You do not get to ask



          11        questions.



          12             THE WITNESS:  I just want to be sure --



          13             THE COURT:  Let her finish the question --



          14             THE WITNESS:  Well, I don't want to answer a



          15        question that's --



          16             THE COURT:  Don't interrupt me.



          17             THE WITNESS:  Okay.



          18             THE COURT:  Let her finish the question, and



          19        then you can answer.  Do not interrupt each other.



          20             THE WITNESS:  Understood.



          21             MS. ZALMAN:  I'll rephrase.



          22             THE WITNESS:  Please.



          23   BY MS. ZALMAN:



          24        Q.   This entire past year, before the State



          25   placing the liquor license on hold a couple months ago,
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           1   were you not able to operate maybe outside or do



           2   takeout?



           3        A.   No.  The outside portion of our business is



           4   surrounded by an unsafe structure.  So the only outside



           5   seating area or entertainment outside, that's where the



           6   unsafe structure is, as well.



           7        Q.   Isn't it true this outside unsafe structure,



           8   it was your idea to demolish so you could build the



           9   courtyard and have more bands come to play and increase



          10   --



          11        A.   That has nothing to do with --



          12             THE COURT:  Again --



          13             THE WITNESS:  It's an unsafe structure --



          14             THE COURT:  Excuse me.



          15             THE WITNESS:  -- since 2018.



          16             THE COURT:  Excuse me.



          17             THE WITNESS:  Yes, sir.



          18             THE COURT:  Finish your question.



          19   BY MS. ZALMAN:



          20        Q.   Isn't it true it was your idea to demolish the



          21   unsafe structure, as you call it unsafe, so that you



          22   could have or expand on your courtyard, bring bands, do



          23   live events?



          24        A.   Okay.



          25        Q.   Was that your idea?
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           1        A.   Yeah.



           2             MS. ZALMAN:  I have no further questions.



           3             THE COURT:  Redirect?



           4             MR. BRADFORD:  Counsel, did you intend to



           5        enter this into evidence?



           6             MS. ZALMAN:  I did put it in evidence.  I



           7        think that might be my copy, I'm sorry.  Did I give



           8        you --



           9             MR. BRADFORD:  No, I don't recall you actually



          10        entering this into evidence.



          11             THE COURT:  That is not in evidence.



          12             MS. ZALMAN:  Oh, did I not?  I apologize, I



          13        thought I made that Plaintiff's Exhibit C.



          14             MR. BRADFORD:  We have no objection.



          15             MS. ZALMAN:  And I wish to enter it into



          16        evidence.



          17             THE COURT:  All right.  Admitted without



          18        objection.  Give it to the Clerk, please.



          19             MS. ZALMAN:  I referred to it in cross



          20        examination.



          21             (Plaintiff's Exhibit C was admitted into



          22        evidence.)



          23             MR. BRADFORD:  I'm sorry, what's that number?



          24             MS. ZALMAN:  It is Plaintiff's Exhibit C.



          25             MR. BRADFORD:  Okay.
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           1                     REDIRECT EXAMINATION



           2   BY MR. BRADFORD:



           3        Q.   Do you still have a copy of Plaintiff's



           4   Exhibit C in front of you?



           5        A.   No, sir.  I believe I understand what it is.



           6   It's just listing the different distributors --



           7        Q.   I would like to, for the edification of the



           8   Court, to read the portion there which is the largest



           9   paragraph on the page, and it's highlighted for you.



          10        A.   "Under the law, all manufacturers and



          11   distributors are prohibited from selling any alcohol



          12   beverages for cash or otherwise and you are prohibited



          13   from purchasing alcohol beverages from any manufacturer



          14   or distributor or from any other retailer or otherwise



          15   until your account is paid in full.  Retail vendors are



          16   at all times prohibited from purchasing from anyone not



          17   duly licensed under the Florida Statute.  All



          18   distributors are being notified of this action effective



          19   this date."



          20        Q.   Now, you testified that this is a notice that



          21   you received or the business receives many times out of



          22   the year, correct?



          23        A.   Yes, sir.



          24        Q.   And when you receive these, how can you



          25   lawfully operate?
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           1        A.   We can operate with no issues at all.  We just



           2   can't -- we're put on what's called a no-sale list,



           3   meaning that we can't purchase additional inventory.  So



           4   it happens frequently because we have big weekends where



           5   we have to purchase a lot.  Our invoices, according to



           6   our purchasing terms, are 10 to 14 days, and sometimes,



           7   due to cashflow, we're able to pay within that day, and



           8   sometimes we're not, but we have the inventory from the



           9   invoices in order to sell to catch up to those.  It's



          10   the standard practice in our industry.



          11        Q.   Thank you, sir.  Now, the lease, which was



          12   attached to the lawsuit in this case, has been entered



          13   into evidence, or the Court has taken judicial notice of



          14   it.



          15             Do you have a copy of the lease in front of



          16   you?



          17        A.   I do not, sir.



          18        Q.   Would you say, in your capacity as a party to



          19   this lease, that an operative liquor license is a



          20   material term to this lease?



          21        A.   Absolutely.



          22        Q.   Would you have signed this lease but for the



          23   provision that includes that a liquor license must be



          24   operable at all times?



          25        A.   I would not have signed the lease.
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           1        Q.   Do you believe that, under this lease, you



           2   have an obligation to pay rent when the liquor license



           3   is not operable?



           4        A.   No.



           5        Q.   So the Court can appreciate this, you do not



           6   have an obligation to pay rent when the liquor license



           7   is not operable, right?



           8        A.   That is correct.



           9        Q.   If you can go to Section 3.1 of the lease,



          10   please?



          11        A.   Mm-hmm.  Yes.



          12        Q.   If you could just read Section 3.1, please.



          13        A.   "Permitted use of business liquor license.



          14   The premises shall be used and occupied by the tenant



          15   solely for the purpose set forth in the BLI rider and



          16   for no other purpose."



          17        Q.   Stop there.  What was the purpose in the BLI



          18   rider?



          19        A.   It was to be utilized for running a bar,



          20   operating a bar, Churchill's Pub.



          21        Q.   Okay.  Please continue.



          22        A.   "The business of the tenant in the premises



          23   shall be carried on under the name and style set forth



          24   in the BLI rider and no other name and style approved by



          25   the landlord in writing."
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           1        Q.   Have you changed the name of the pub?



           2        A.   Absolutely not.



           3        Q.   All right.  Please continue.



           4        A.   "Any violation of this provision shall



           5   constitute a default of the lease and be subject to



           6   default provisions herein.  Tenant and landlord shall



           7   enter into a separate agreement for the use of the



           8   Churchill's Pub full liquor license and sale of alcohol



           9   as permitted by law."



          10        Q.   Did you and the landlord enter into such a



          11   separate agreement for the liquor license?



          12        A.   Yes, we did.



          13        Q.   Okay.  Continue.



          14        A.   "Said use of the liquor license shall run the



          15   entire life of this lease and any lease renewal terms



          16   outlined herein."



          17        Q.   What did you understand that provision of the



          18   lease to mean?



          19        A.   That I would have a liquor license to operate



          20   my business at all times.



          21        Q.   Okay.  Next sentence, please.



          22        A.   "Said use of the liquor license --



          23        Q.   Next sentence.



          24        A.   "At no point during the entirety of the lease



          25   term may the tenant be permitted to obtain a separate
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           1   legal license for the use on the premises."



           2        Q.   So if your liquor license was not up to date,



           3   despite it being paid for and despite the Plaintiff's



           4   withholding of the liquor license, what is the result,



           5   based on this language here?



           6             Are you able to obtain a separate liquor



           7   license on your own, so that you can operate the



           8   business?



           9        A.   No, sir, and actually, that would put me in



          10   violation of my lease, so I am bound to utilize their



          11   liquor license.



          12        Q.   And the next sentence, please?  It starts



          13   with, "Any violation."



          14        A.   "Any violation of this provision shall



          15   constitute a default of the lease and be subject to



          16   default provisions herein."



          17        Q.   Is it your interpretation of the lease, Mr.



          18   Dale, that they had defaulted under the lease any time



          19   the liquor license was not able to be posted at the pub?



          20        A.   That is correct.



          21        Q.   Is it your interpretation that, accordingly,



          22   rent is not due and owing during this time?



          23        A.   That is correct.



          24             THE COURT:  Anything else?



          25             MR. BRADFORD:  Yes.  And I'm sorry, Your
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           1        Honor, if I may?  I just want to have an



           2        understanding of Your Honor's schedule to the



           3        extent that Your Honor has another set hearing --



           4             THE COURT:  Please proceed.



           5             MR. BRADFORD:  Okay.  Thank you, Your Honor.



           6   BY MR. BRADFORD:



           7        Q.   I'm going to present to you what we had pre-



           8   marked as Defendant's Exhibit 13.



           9             Are you familiar with this document?



          10        A.   Yes, I am.



          11        Q.   What is it?



          12        A.   This is my corrected affidavit for the Motion



          13   to Determine Rent.



          14        Q.   So is it accurate to say that this is the



          15   Corrected Affidavit of Franklin Dale in Support of



          16   Defendant's Motion to Determine Rent/Motion to Dismiss



          17   filed on October 26th, 2020?



          18        A.   Yes, it is.



          19        Q.   Okay.  And as you quickly review it, is this a



          20   true and accurate depiction of what you filed on



          21   10/26/20 with this Court?



          22        A.   Yes, it is.



          23        Q.   With the exhibits, as well, correct?



          24        A.   That is correct.



          25             MR. BRADFORD:  Your Honor, we will move for
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           1        the entry of what was pre-marked as Defendant's



           2        Exhibit 13 into evidence.



           3             THE COURT:  Any objection?



           4             MS. ZALMAN:  No objection.



           5             THE COURT:  It will be admitted.



           6             (Defendant's Exhibit 13 was admitted into



           7        evidence.)



           8   BY MR. BRADFORD:



           9        Q.   So we're going to briefly go through your



          10   affidavit.



          11        A.   Okay.



          12        Q.   And what I would like to emphasize here today,



          13   as the Court has emphasized, is that we're not going to



          14   go through the entirety of the affidavit.  We're going



          15   to focus on the portions of the affidavit, which you



          16   swore to and you're testifying to here today, that



          17   relate to the rent.



          18        A.   Understood.



          19        Q.   Okay?



          20        A.   Yes, sir.



          21        Q.   Okay.  Now, if we could, could you go to



          22   Paragraph 28, please?



          23        A.   Yes, sir.



          24        Q.   So, at Paragraph 28, you reflected that Donita



          25   Leavitt sent you an e-mail with District Live Agency's
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           1   statement and open balance report for 2019, correct?



           2        A.   That is correct.



           3        Q.   Did the statement and open balance report that



           4   was provided on January 10th, 2020 reflect that only



           5   $1,380 were due from the year 2019?



           6        A.   That is correct.



           7        Q.   Okay.  Did the statement and open balance



           8   report provided by Donita Leavitt reflect that there was



           9   a line item for security deposit in the amount of



          10   $10,200?



          11        A.   Yes.



          12        Q.   Which you paid on May of 2019?



          13        A.   Yes.



          14        Q.   You recall Ms. Leavitt's ledger that has been



          15   entered into evidence here, today, right?



          16        A.   Correct.



          17        Q.   Was there any accounting for the $10,200 that



          18   you paid as a security deposit?  Was there any



          19   accounting of that on Ms. Leavitt's ledger?



          20        A.   No.



          21        Q.   So for those keeping score, we have got



          22   $76,000 in rent credits, pursuant to your improvements



          23   at 175, correct?



          24        A.   That is correct.



          25        Q.   We have got $128,000 in promised funds that
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           1   could only have been directed to the business that,



           2   instead, were directed to the sister company, Little



           3   Haiti Development Partners, correct?



           4        A.   That is correct.



           5        Q.   And you were promised those funds, right?



           6        A.   Yes, sir, absolutely.



           7        Q.   And you were promised that you could use those



           8   funds as prepaid rent credits, right?



           9        A.   Absolutely.



          10        Q.   And you have a security deposit in the amount



          11   of $10,200 that was never applied, but you paid that,



          12   right?



          13        A.   Yes, sir.



          14        Q.   But you haven't been credited for that either,



          15   huh?



          16        A.   I haven't and I offered -- I actually



          17   requested, the first month of the pandemic, that the



          18   application of our security deposit be utilized for the



          19   agreed upon $5,000 rent.



          20        Q.   Okay.  At Paragraph 33, you refer to a



          21   QuickBooks account.



          22             Is QuickBooks the manner in which the business



          23   handles their financials and reports?



          24        A.   Yes, it is.



          25        Q.   Okay.  And you make reference to someone named

�

                                                                          77







           1   Zussy Coello at Paragraph 33; is that correct?



           2        A.   That is correct.



           3        Q.   Who is Zussy Coello with respect to the



           4   business?



           5        A.   Zussy Coello is the admin and bookkeeper for



           6   the business.



           7        Q.   Okay.  At Paragraph 36, you make reference to



           8   a rent adjustment agreement where it was agreed, by Mr.



           9   Kauderer, that the rent would be adjusted to $5,000,



          10   correct?



          11        A.   That is correct and I believe it's marked in



          12   Exhibit 6, Your Honor, is the communication.



          13        Q.   Okay.  So that is -- you have just referred to



          14   an exhibit within your corrected affidavit that has been



          15   entered into evidence, correct?



          16        A.   That is correct.



          17        Q.   Okay.  So going to that Exhibit 6, can you



          18   read for me -- well, first, can you tell the Court what



          19   Exhibit 6 is?



          20        A.   Exhibit 6 is a conversation between myself and



          21   the Plaintiff's principal, Mallory Kauderer.



          22        Q.   Okay.  And you say to Mr. Kauderer, "So I'm



          23   actually plus 16k on the year," but I would like for you



          24   to read for the Court Mr. Kauderer's response thereto.



          25        A.   "I've just got off the phone and already
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           1   worked out something better than that where he's



           2   comfortable and we're moving forward happy.  Dealing



           3   with something now and will call you after, but



           4   basically it's you paying $5,000 per month for now,



           5   March through getting reopened, and we pay the rest."



           6        Q.   Okay.  So this is a written agreement



           7   reflecting the rent reduction agreement between you and



           8   Mr. Kauderer, correct?



           9             MS. ZALMAN:  Objection.



          10             THE COURT:  Sustained.



          11             MR. BRADFORD:  Okay, I strike that.



          12   BY MR. BRADFORD:



          13        Q.   Is this a reflection of Mr. Kauderer putting



          14   into writing what you understood your agreement between



          15   he and yourself to be?



          16        A.   Yes.



          17        Q.   And when it says that you would be paying



          18   $5,000 a month for now, March, even though it appears



          19   that it was April that you guys were having this



          20   exchange, but for now, through getting reopened, what



          21   did you understand "getting reopened" to mean?



          22        A.   The end of the pandemic, when we got to open



          23   our business as normal.



          24        Q.   Is the pandemic over now?



          25        A.   Well, the City of Miami gave bars permission
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           1   -- lifted the curfew.  We operated under -- we had bars



           2   operating under a curfew for a while, and it was just



           3   released in April of 2021.



           4        Q.   Okay.  But you're not reopened?



           5        A.   No, sir.



           6        Q.   Why aren't you reopened?



           7        A.   I'm not reopened because I don't have a liquor



           8   license to operate.



           9        Q.   Who has your liquor license that would allow



          10   you to operate?



          11        A.   Plaintiff.



          12        Q.   Have you experienced hardship as a result of



          13   not being able to open your business?



          14        A.   Absolutely, sir.



          15        Q.   And the agreement was that you would have a



          16   $5,000 a month rent until you reopened, but you're still



          17   not reopened, correct?



          18        A.   That is correct.



          19        Q.   However, the ledger that has been entered into



          20   evidence, created by Donita Leavitt, does not reflect



          21   $5,000 a month in rent, does it?



          22        A.   No.



          23        Q.   So the ledger that has been entered into



          24   evidence, that was created by Donita Leavitt is patently



          25   inaccurate, correct?

�

                                                                          80







           1        A.   Correct.



           2        Q.   Now, you, attached to your affidavit, have



           3   your own ledger; is that correct?



           4        A.   That is correct.



           5        Q.   So if we can move to Exhibit 8 to your



           6   affidavit, could you go to the last page, please?



           7        A.   Yes, sir.



           8        Q.   Now, we talked about a security deposit.  Is



           9   that security deposit referenced here on the last page



          10   to the exhibit to your affidavit?



          11        A.   Yes, it is.



          12        Q.   And how much does it reflect that that



          13   security deposit was?



          14        A.   $10,200.



          15        Q.   Okay.  And there's something that says PPP



          16   minus payroll payouts?



          17        A.   Mm-hmm.



          18        Q.   What were the narrow ways that PPP money could



          19   be used?



          20        A.   My understanding is to pay employees, pay rent



          21   --



          22             MS. ZALMAN:  Objection.  He's a lay witness.



          23        He already testified he doesn't have an



          24        understanding, in prior testimony --



          25             THE COURT:  Overruled.
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           1   BY MR. BRADFORD:



           2        Q.   Is it also your understanding that mortgage



           3   interest could be paid, also?



           4        A.   Mortgage interest, yeah.



           5        Q.   Okay.  But not a natural mortgage?



           6        A.   No, that's not listed.



           7        Q.   Okay.  Was there any reference, when you



           8   agreed with Mallory Kauderer that the rent would be



           9   reduced to $5,000, was there any reference that the



          10   reduction would be coming from the PPP --



          11        A.   No, sir.



          12        Q.   -- funds?



          13        A.   No, sir.



          14        Q.   Was it your interpretation of your agreement



          15   that you had to essentially pick either a $3,000 a month



          16   reduction to $5,000 or your PPP funds?



          17        A.   No.



          18        Q.   So is that why you have included $28,551 here



          19   in your ledger?



          20        A.   Yes.



          21        Q.   Because it's your understanding that those



          22   funds can only be used for the purposes of rent or the



          23   payment of mortgage interest, but you haven't heard



          24   anything about any payment of mortgage interest, have



          25   you?
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           1        A.   No.



           2        Q.   No.  The next line under the section of



           3   "Tenant credits" reflects $149,000.



           4        A.   Yes, sir.



           5        Q.   Can you explain to the Court why that line is



           6   included here?



           7        A.   Because that's the amount of money that we



           8   actually received into the business bank account from



           9   the federal government.



          10        Q.   But as we discussed earlier, what happened the



          11   same day that that money came into the business's bank



          12   account?



          13        A.   It was wired out of the bank account and



          14   entered into QuickBooks as a loan payable to Little



          15   Haiti Development Partners, LP.



          16        Q.   To the sister company, right?



          17        A.   A company that has never been in our



          18   QuickBooks.  It has never been associated in any



          19   capacity with Churchill's Pub in doing any business.



          20        Q.   And you know this because you have been the



          21   owner/operator of the business for how long?



          22        A.   Outright, since 2019.



          23        Q.   Okay.  There is a reference to $128,000.



          24        A.   Mm-hmm.



          25        Q.   Can you explain to the Court what that's
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           1   about?



           2        A.   It's my open invoice for hospitality advising



           3   to the Plaintiff for rent credits.



           4        Q.   Okay.  And the $76,137?



           5        A.   That's also to be applied for rent credits as



           6   improvements to 175.



           7        Q.   Okay.  So what is the total of credits that



           8   your ledger reflects you are owed by the Plaintiff which



           9   can be applicable to rent credits?



          10        A.   It's $392,188.



          11        Q.   So even if, even if, there was a $208,000



          12   balance in rent owed, how much would you still be owed?



          13        A.   Still be owed $190,000.



          14        Q.   And to be clear, in each of these, each of



          15   these items totaling $392,000, in each instance there is



          16   an express agreement that those funds could be and would



          17   be applied to rent credits, correct?



          18        A.   It was expressed and also demonstrated through



          19   my leases, as well.



          20             THE COURT:  Anything else?



          21   BY MR. BRADFORD:



          22        Q.   Who was the person -- strike that.



          23             MR. BRADFORD:  Nothing else, Your Honor.



          24             THE COURT:  The witness is excused.



          25             THE WITNESS:  Thank you.
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           1             THE COURT:  Who is your next witness?



           2             MR. BRADFORD:  I would like to call Ms.  Zussy



           3        Coello, please.



           4             THE COURT:  Do you have any witnesses to call



           5        following this witness?



           6             MR. BRADFORD:  This will be my last witness,



           7        sir, and I anticipate that this will be brief.



           8             THE COURT:  Do you have any rebuttal



           9        witnesses?



          10             MS. ZALMAN:  No, Your Honor.



          11             THE COURT:  All right.



          12             THE CLERK:  Please raise your right hand.  Do



          13        you swear or affirm the information you're about to



          14        provide will be the truth, the whole truth, and



          15        nothing but the truth, so help you God?



          16             MS. COELLO:  Yes.



          17             THE COURT:  Have a seat, ma'am, please.  You



          18        may inquire.



          19                        ZUSSY COELLO



          20   called as a witness on behalf of the Defendant, having



          21   been first duly affirmed, testified as follows:



          22                      DIRECT EXAMINATION



          23   BY MR. BRADFORD:



          24        Q.   Good afternoon, Ms. Coello.  Can you state



          25   your name for the record?
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           1        A.   Zussy Coello.



           2        Q.   And how do you spell that?



           3        A.   Z-U-S-S-Y, last name C-O-E-L-L-O.



           4        Q.   What was your role, Ms. Coello, in relation to



           5   the business of Churchill's Pub?



           6        A.   Officer manager, bookkeeping.



           7        Q.   And how long did you serve in that role?



           8        A.   I began work in July of 2015.



           9        Q.   And did your work and service in this role



          10   include a familiarity with the QuickBooks for the



          11   business?



          12        A.   Yes.



          13        Q.   And how so?



          14        A.   I would enter data into QuickBooks.  I would



          15   invoice, I would do accounts payable, receivable.  At



          16   the end of the month, I would balance out the bank



          17   statements, make sure that everything from the bank



          18   statement is in there.



          19        Q.   Okay.  And you are familiar with the



          20   QuickBooks program at Churchill's Pub as a result,



          21   right?



          22        A.   Yes.



          23        Q.   So I'm going to show you what we have pre-



          24   marked as Defendant's Exhibit 26.



          25             Are you familiar with the document that I have
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           1   just provided you?



           2        A.   Yes but it's hard to see.



           3        Q.   I apologize that it's a little small.



           4        A.   Yes.



           5        Q.   Are you familiar with that?



           6        A.   Yes.



           7        Q.   And how are you familiar with it?



           8        A.   I entered the invoices, this invoice pretty



           9   much every two weeks since I started working there.



          10        Q.   Okay.  And does this reflect an accurate



          11   depiction of the invoices that you entered into the



          12   Churchill's Pub QuickBooks?



          13        A.   Yes.



          14             MR. BRADFORD:  Your Honor, we would move to



          15        enter what we had pre-marked as Defendant's Exhibit



          16        26 into evidence.



          17             MS. ZALMAN:  No objection.



          18             THE COURT:  Admitted without objection.



          19             (Defendant's Exhibit 26 was admitted into



          20        evidence.)



          21   BY MR. BRADFORD:



          22        Q.   Ms. Coello, what does this reflect?



          23        A.   Accounts payable to or accounts owed to The



          24   Beverage Group of $128,000.



          25        Q.   Okay.  Now, therefore, does that mean that
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           1   Churchill's Pub owed The Beverage Group $128,000?



           2        A.   That is correct.



           3        Q.   In your capacity as bookkeeper, are you



           4   familiar with any prior instances of Franklin Dale or



           5   his entities receiving rent credits for monies owed?



           6        A.   Yes.



           7        Q.   Can you provide an example?



           8        A.   Prior to 2019, when he received the lease, we



           9   did rent credits to 5524 of about $60,000.



          10        Q.   So you're testifying here today that,



          11   previously, the Plaintiff's principals had provided rent



          12   credits for monies owed to Mr. Dale in the amount of



          13   approximately $60,000?



          14        A.   That is correct.



          15        Q.   Okay.  So therefore, was there ever a moment



          16   in time that you recall where it was ever understood



          17   that rent credits would no longer be provided to Mr.



          18   Dale?



          19        A.   No.



          20        Q.   And how are those rent credits generally



          21   applied?



          22        A.   It -- well, it just -- I'm not sure I



          23   understand the question.



          24        Q.   I'm sorry.  So when we're talking about rent



          25   credits, to the extent that rent is owed by Mr. Dale, if
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           1   he had credits, would those credits serve as a reduction



           2   on the monies owed?



           3        A.   Yes.



           4        Q.   Okay.  In your time as bookkeeper, did you



           5   ever see Little Haiti Development Partners involved in



           6   any transactions with Churchill's Pub?



           7        A.   No, I did not until the SBA and I saw that an



           8   entry was made by the admin, so it would be either



           9   Donita Leavitt or her bookkeeping, to enter that.  So I



          10   saw it as an entry of $149,000 to that company.  That



          11   was the first time ever seeing that.



          12        Q.   Were you surprised to see that?



          13        A.   Very.



          14        Q.   Are you aware, in your capacity as bookkeeper



          15   for the business, of any loan from or to Little Haiti



          16   Development Partners?



          17        A.   No.  I've seen loans to other, several other



          18   companies, but never to that company until that date.



          19        Q.   Okay.  And if such a loan were in existence at



          20   that time, you would have known about it, right?



          21        A.   Yes.



          22        Q.   Okay.  Have you ever objected to or refused



          23   any directives from Churchill's Pub?



          24        A.   What do you mean?



          25        Q.   Okay, let me be more specific.  Has there ever
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           1   been a time where Donita Leavitt asked you to do



           2   something that you were uncomfortable with pursuant to



           3   the legality of such a task?



           4        A.   When there's things I would question, she



           5   would just tell me to put it as "ask my accountant," and



           6   I did that.  And then there was instances where, at the



           7   end, where to do accrual, I wouldn't do that, her



           8   accountant would do that or she had -- it just, you



           9   know.  If I didn't understand something, I'll leave it



          10   as "ask my accountant" as per her directions.



          11        Q.   Before Franklin Dale took over the operation



          12   of the pub, is it your understanding that there was



          13   always insurance in place?



          14        A.   Excuse me?  Insurance in the pub prior to



          15   Franklin taking over?



          16        Q.   Correct.



          17        A.   No, there wasn't.



          18        Q.   There was not?



          19        A.   Not to my understanding.  They stopped



          20   insurance, I don't know, probably during the time of



          21   some loans where they were having difficulties paying



          22   anything, our accounts payables, maybe -- you know, so



          23   that was removed, it was stopped a while ago.



          24             MS. ZALMAN:  Your Honor, can I ask the



          25        relevance of the questioning?  Because this is
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           1        between two entities that are not --



           2             THE COURT:  Is that an objection?  She has



           3        already answered the question.



           4             MS. ZALMAN:  I just mean it just continuing.



           5        I don't --



           6             THE COURT:  I have no idea what the reason is.



           7             MS. ZALMAN:  Okay.



           8             THE COURT:  But go ahead, sir.



           9             MR. BRADFORD:  And I've only got one more



          10        question.



          11             MS. ZALMAN:  Okay.



          12   BY MR. BRADFORD:



          13        Q.   Are you familiar with any examples of the



          14   comingling of funds between associated businesses,



          15   businesses associated with Churchill's Pub?



          16        A.   Yes, several.



          17        Q.   In those instances of comingling that you're



          18   familiar with, did it appear to you that the purpose of



          19   such comingling was to avoid -- strike that.



          20             What was your belief, when you saw these



          21   examples of comingling, as to what was happening?



          22        A.   I thought it was wrong.  I even asked the



          23   accountant, Manal Oliver's office at one point, because



          24   I would get -- I said they do it, because I, you know,



          25   worked with her a little bit, and she's like, yes, it's
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           1   illegal but -- and it just became very gray area, so I



           2   just left it alone.  But yes, it was something she said



           3   they practice.  I don't know why or what the legal gray



           4   area is about.



           5        Q.   And it was concerning?



           6        A.   To me, yes.



           7             MR. BRADFORD:  No further questions.



           8             THE COURT:  Cross examination?



           9                      CROSS EXAMINATION



          10   BY MS. ZALMAN:



          11        Q.   Hi, good afternoon.



          12        A.   Hello.



          13        Q.   Do you feel you have any bias in answering



          14   questions here today?



          15        A.   No, I do not.



          16        Q.   Are you in a personal or romantic relationship



          17   with the Defendant?



          18        A.   Currently or what is your question?



          19        Q.   Are you his girlfriend?



          20        A.   No, I'm not.



          21        Q.   Were you ever his girlfriend?



          22        A.   Relevance?  Sorry, but I'm not bias.



          23             MS. ZALMAN:  Your Honor, I'm just trying to



          24        show that there's bias and I'm not --



          25             THE COURT:  I don't understand your answer.
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           1        What did you just say?



           2             THE WITNESS:  I just want to know the



           3        relevance.



           4             MR. BRADFORD:  Objection, Your Honor.



           5             THE COURT:  No, no, no, I make determinations



           6        as to what's relevant here.  The objection is



           7        overruled.  Answer the question.



           8             THE WITNESS:  I was in a relationship with



           9        him.



          10   BY MS. ZALMAN:



          11        Q.   How long ago?



          12        A.   I'm not sure.



          13        Q.   Can you give me an approximate time, ten years



          14   ago, six months ago?



          15        A.   About a month ago.



          16        Q.   And it's now terminated?



          17        A.   Yes.



          18        Q.   So you came here today of your own free will?



          19        A.   Yes.



          20        Q.   Is it true that Little Haiti owns 5501;



          21   therefore, Churchill's Pub and 5501 are disregarded



          22   entities?



          23        A.   I do not know who owns what.  I just know it's



          24   Donita Leavitt, Manal, Franklin Dale, and Mallory was



          25   partners.  From when I first got interviewed, that's
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           1   what I was shown and that's how I got hired.



           2        Q.   Do you have any evidence in writing of rent



           3   credits that you are testified are reflected on your



           4   ledger?



           5        A.   Excuse me?



           6             MR. DALE:  It's not her ledger.



           7             MR. BRADFORD:  Shh.



           8   BY MS. ZALMAN:



           9        Q.   Do you -- this ledger that you produced today,



          10   did you make this ledger?



          11        A.   I did not produce anything.



          12        Q.   I'm sorry.  The ledger that was just brought



          13   into evidence and shown to you, that ledger, you did not



          14   create?



          15             MR. BRADFORD:  Objection, asked and answered.



          16             THE COURT:  Overruled.



          17   BY MS. ZALMAN:



          18        Q.   Okay.  What is your role with Defendant,



          19   District Live Agency, if anything?



          20        A.   District Live Agency, I was an employee in



          21   Churchill's Pub.



          22        Q.   In Churchill's Pub?



          23        A.   Yes.



          24        Q.   And what is your role at Churchill's Pub?



          25        A.   Currently, I'm not employed.
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           1        Q.   When you were employed, what was your role?



           2        A.   I was office manager/bookkeeper.



           3        Q.   You just testified that -- about rent credits.



           4   Do you have anything in writing regarding rent credits?



           5        A.   No.  A lot of times, Donita would do -- either



           6   enter it herself or she would just tell me over the



           7   phone.



           8             MS. ZALMAN:  Okay.  I have nothing further.



           9             THE COURT:  Any redirect?



          10             MR. BRADFORD:  No, Your Honor.



          11             THE COURT:  You're excused.  Any other



          12        witnesses?



          13             MR. BRADFORD:  No, Your Honor.



          14             THE COURT:  All right.  And you have no other



          15        evidence?



          16             MS. ZALMAN:  No, Your Honor.



          17             THE COURT:  All right.  I'll give you each



          18        five minutes for closing arguments.



          19             MS. ZALMAN:  Your Honor, I would like to --



          20        I'm sorry I speak very slowly, but I would like, in



          21        my closing, to refer to a pleading that we filed



          22        earlier by Donita Leavitt in this case.  I can



          23        submit that as evidence if you prefer the evidence.



          24        I just want to refer --



          25             THE COURT:  Is this pleading filed --
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           1             MS. ZALMAN:  It's filed --



           2             THE COURT:  -- in connection with this



           3        litigation?



           4             MS. ZALMAN:  It's filed in connection with



           5        this litigation.



           6             THE COURT:  In this case?



           7             MS. ZALMAN:  In this case.



           8             THE COURT:  Because reference has been made to



           9        other evictions somewhere else.



          10             MS. ZALMAN:  Just in this case, referring the



          11        liquor license, and it was filed --



          12             THE COURT:  With regards to this case --



          13             MS. ZALMAN:  This case only.



          14             THE COURT:  -- I will take -- let me finish.



          15             MS. ZALMAN:  I apologize.



          16             THE COURT:  I will take judicial notice of all



          17        the pleadings that were filed in this case here in



          18        Circuit and earlier in the County Court.



          19             MS. ZALMAN:  Thank you.



          20             THE COURT:  And so the record is clear, when I



          21        refer to the case in the County Court, I am



          22        speaking of -- one second -- Case Number 2020-



          23        18438-CC-05.



          24             MR. BRADFORD:  What is that, sir, I'm sorry?



          25             THE COURT:  2020-18438-CC-05.
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           1             MR. BRADFORD:  Is that the County --



           2             THE COURT:  That's the eviction case.



           3             MR. BRADFORD:  Okay, sir, thank you.



           4             THE COURT:  Upon being transferred to the



           5        Circuit Court, this case was assigned Case Number



           6        2021-10914-CA-01.



           7             Are we ready?



           8             MS. ZALMAN:  I'm ready.



           9             MR. BRADFORD:  It's her motion.



          10             THE COURT:  Go ahead.  You have five minutes.



          11             MS. ZALMAN:  Your Honor, in my opening, I



          12        started out with, and the Court is already aware of



          13        the law, so I won't need to get into it, but this



          14        hearing today is governed under 83.232, and I'm



          15        only going to address Subsection A and B --



          16             THE COURT:  That is correct.



          17             MS. ZALMAN:  -- whether the tenant has been



          18        credited and what constitutes rent.



          19             THE COURT:  That's the only issue before me



          20        today.



          21             MS. ZALMAN:  What the written evidence does



          22        reflect, pursuant to the lease, Plaintiff's Exhibit



          23        B, is that the rent is $8,800 for year one, $9,300



          24        for year two, $9,800 for year three.  The written



          25        evidence in the lease indicates that additional
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           1        rent shall also be deemed as rent.



           2             Subsections 5.2 and 7.0 define the rent and



           3        define this lease as a triple net lease, including



           4        both real estate taxes and maintenance, as well as



           5        insurance.



           6             THE COURT:  And sales tax.



           7             MS. ZALMAN:  And sales tax.  The ledger



           8        submitted by the Plaintiff's witness reflects that



           9        the rent has not been paid since May 2020, for a



          10        total balance of $200,082.06.



          11             The ledger submitted into evidence also



          12        reflects the liquor license rental, $1,300 a month,



          13        hasn't been paid since December 2019, for a total



          14        of $36,400.  That is what the written evidence



          15        reflects.



          16             Here is what is not in evidence:  What's not



          17        in evidence is any agreement, addendum, or



          18        amendment for rent credits.  What's not in evidence



          19        is anything related to an agreement for $76,000 in



          20        improvements, or in evidence any receipts, contract



          21        agreements, or anything that $76,000 was spent.



          22             What's not in evidence is any language that



          23        the lease which governs this matter, a commercial



          24        lease binding between the parties, that there can



          25        be side agreements that would change the terms of
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           1        this lease.  I think evidence was -- or testimony



           2        was misgiven that there is language in the lease



           3        where tenant, at any point, could decide not to pay



           4        rent.  That's absolutely not true.  There is



           5        nothing in the lease.  In fact, Section 29 governs



           6        that the lease has an integrated clause which



           7        governs it.



           8             In terms of application of federal funds to be



           9        applied to the tenant, it is our position, and has



          10        been our position since the beginning, that, one



          11        federal funds provided to the landlord or its



          12        operating agency to be used for whatever guidelines



          13        the federal CARES Act, PPP allows, is nothing



          14        related to the tenant, nor does tenant have any



          15        obligation -- have any right to see those funds or



          16        see accounting for those funds.



          17             Tenant, in his own right, had opportunity to



          18        apply.  And regardless, there is nothing in the



          19        lease that says that an event of this magnitude, or



          20        any case law as far as I know, that would prevent



          21        tenant from paying monthly rent.



          22             There is nothing provided with proof of



          23        payment, checks, submissions, even July rent was



          24        stated it was paid today, we don't have payment for



          25        that because it was stated it was continued as a

�

                                                                          99







           1        credit.



           2             Again, what's in evidence is testimony that



           3        the landlord is facing a hardship, potential



           4        foreclosure, already, from the second loan.  Rent



           5        hasn't been paid for over a year-and-a-half.



           6             If there are disputes between the entities



           7        regarding liquor license or other disputes on



           8        improvements, the tenant has a remedy at law, which



           9        is damages, which is a counterclaim.  They can



          10        dispute monies between them.



          11             What a tenant cannot do, in the state of



          12        Florida, is hold a property hostage by not paying



          13        rent.  They have remedies available to them and



          14        that is damages.  You cannot stop paying rent, and



          15        definitely, you cannot stop paying rent in an



          16        eviction action.  And if they want to continue



          17        these claims, then they have to put rent into the



          18        Registry, and we argue that includes both rent and



          19        additional rent for the past year-and-a-half, as



          20        well as going forward each month on the date due.



          21             In terms of the liquor license, we have filed



          22        in this case, on April 17, 2021, and the Court has



          23        taken judicial notice, an affidavit of Ms. Leavitt



          24        claiming the urgent cry of landlord that it is



          25        tenant who is putting the liquor license at risk
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           1        for failure to pay utilities, for failure to pay



           2        the license, distributors at Brown Distributing,



           3        Eagle Brand Sales, Southern Glacier, for failure to



           4        adhere with the code and ordinances of the liquor



           5        license for failing to pay anything related to it,



           6        as well as for failing to pay the liquor license



           7        rent for the year-and-a-half.



           8             I don't understand why the tenant believes the



           9        landlord is supposed to keep this going if, A, he's



          10        putting it in jeopardy, not carrying the insurance,



          11        and not paying the liquor license vendors, and not



          12        paying the rent to the landlord.



          13             It's not the landlord's job to run this



          14        business.  What this is an example of, and we



          15        believe in all four cases, is the tenant has



          16        suffered, is a suffering business, and is not able



          17        to pay, and our client, who owns the property,



          18        cannot suffer or lose the property because the



          19        businesses have failed.



          20             So we believe, under Florida law, 83.232, rent



          21        must be submitted into the Registry of the Court.



          22        That's all.  Thank you.



          23             THE COURT:  In what amount?



          24             MS. ZALMAN:  We are asking for the full amount



          25        of $208,082.06, plus $36,400, as testimony was
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           1        provided by Defendant's witnesses that that liquor



           2        license rental is part of the lease which is deemed



           3        additional rent under 5.2 and 7.0.



           4             THE COURT:  Thank you.



           5             MS. ZALMAN:  Thank you.



           6             THE COURT:  Go ahead, sir.



           7             MR. BRADFORD:  Good afternoon, Your Honor.



           8        May it please the Court?



           9             A quote from Counsel less than a minute ago,



          10        emphatically, was that it's not the landlord's job



          11        to run this business, and guess what?  She's



          12        exactly right.  It certainly isn't the landlord's



          13        job to take money that is intended to go to the



          14        business, that has been promised to go as prepaid



          15        rents, and take it and put it in his own pocket,



          16        and to give it to a quote, unquote, "sister



          17        company."



          18             Your Honor, Counsel just argued that there is



          19        evidence of hardship.  Where is the evidence, Your



          20        Honor?  They haven't submitted one document



          21        reflecting hardship.  Ms. Leavitt testified, quote,



          22        "Yes, I believe that there is some hardship," but



          23        they haven't put forth one document that reflects



          24        that.



          25             And in fact, what's crystal clear is, to the
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           1        extent that they are having issues with their



           2        mortgage, well, they should have had at least



           3        $149,000 that they dedicated, that they suggest



           4        that they dedicated --



           5             THE COURT:  As I stated to you earlier, if you



           6        read the last sentences of 83.232, Sub 1 --



           7             MR. BRADFORD:  Yes, Your Honor.



           8             THE COURT:  -- which is, does speak of that



           9        issue, and that is, if the landlord is in actual



          10        danger of the loss of premises or other hardship



          11        resulting from the loss of rental income from the



          12        premises, the landlord may apply to the Court the



          13        disbursement of all or part of the funds so held in



          14        the Court Registry.



          15             MR. BRADFORD:  Yes.



          16             THE COURT:  I am not, today, making a



          17        determination as to whether or not any amount in



          18        the Court Registry may be taken and provided to the



          19        landlord because of that.  I'm not deciding that



          20        issue.



          21             The only issue that I'm deciding, as I told



          22        you at the inception of this hearing today, is



          23        whether or not there is any rent that needs to be



          24        deposited into the Registry of the Court.



          25             MR. BRADFORD:  Yes.  Yes, Your Honor.  And our
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           1        position is that there is none.  Our position, Your



           2        Honor, is that the rent has been paid, that even to



           3        put money in the Court Registry will result in an



           4        extreme hardship to my client, Your Honor.



           5             Your Honor, Florida Statute Section 83.232



           6        allows this Court to determine the factual or legal



           7        issues concerning whether the tenant has been



           8        properly credited by the landlord.



           9             THE COURT:  And that's what I'm trying to do.



          10             MR. BRADFORD:  And that's what we're trying --



          11        that's exactly -- we're on the same page, Your



          12        Honor.



          13             THE COURT:  Well, you're kind of addressing



          14        other issues.



          15             MR. BRADFORD:  I'm really not wasting your



          16        time, sir, I promise.



          17             THE COURT:  Don't waste your time.  You're the



          18        one with five minutes.



          19             MR. BRADFORD:  I appreciate that, sir, and



          20        this is all going to the heart of the issue.  My



          21        client was not properly credited by the landlord



          22        for rents paid.



          23             THE COURT:  Got it.



          24             MR. BRADFORD:  I appreciate that Your Honor



          25        has the discretion here to make a determination
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           1        based on the factual circumstances, based on the



           2        totality of these circumstances.  I think Your



           3        Honor can see this is not just a regular eviction.



           4        These are people's lives.



           5             This is -- these are people's lives at stake,



           6        Your Honor, truly, and the callousness by which the



           7        Plaintiffs have behaved, the unlawfulness by which



           8        the Plaintiffs have behaved, you have the



           9        discretion, Your Honor, to take that into



          10        consideration, and equity requires that you do so,



          11        Your Honor.



          12             THE COURT:  All right.



          13             MR. BRADFORD:  I appreciate your time.  My



          14        client appreciates your time.  We appreciate the



          15        forum to seek justice for what has happened here



          16        and we are hopeful that Your Honor can take the



          17        totality of these circumstances.  I know you know



          18        that something is not right here, Your Honor.  I



          19        appreciate it.  Thank you, Your Honor.



          20             THE COURT:  All right.  Let me tell you what



          21        I'm going to do.  With regards to the liquor



          22        license rent, or whether it is you want to call it,



          23        I am not clear in my mind as to what's going on



          24        with that.  Therefore, I am not going to order the



          25        tenant to pay the $36,500 for the liquor license.
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           1        This is by no means suggesting that he does not owe



           2        it.



           3             At this time, I am going to look at the rent



           4        and the rent for the premises only.  With regards



           5        thereto, you requested $208,082.06.  During Ms.



           6        Leavitt's testimony, she admitted at least on one



           7        occasion that there may be an error with regards to



           8        $2,700.



           9             Therefore, what I am going to do is I am going



          10        to round that off and require the tenant to pay



          11        into the Registry of the Court the sum of $205,000



          12        no later than July 15th.



          13             MR. BRADFORD:  Your Honor --



          14             THE COURT:  And I expect the base rent, not



          15        the liquor license, to be paid into the Registry of



          16        the Court.  I am not, at this time, making any



          17        determination, assuming he pays that money into the



          18        Court Registry, that money will remain in the Court



          19        Registry until I enter an order authorizing the



          20        release either back to this tenant, or to your



          21        client.



          22             In the event that you apply for relief from



          23        these funds, prior to the conclusion of this case,



          24        I will expect for you to satisfy exactly what's



          25        going on with all the PPP funds and where the
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           1        hardship is and where you stand, none of which I



           2        have any evidence here, today.



           3             I am not going to release any of those funds



           4        simply because you tell me that you need it.



           5        That's not how I read that statute.



           6             MR. BRADFORD:  Your Honor, if I may?



           7             THE COURT:  Yes, sir.



           8             MR. BRADFORD:  And we respect Your Honor's



           9        order.  My client is unable to operate the business



          10        that is fundamental to this case because the



          11        Plaintiff is holding hostage, as they have been for



          12        months, as they have been for the entire pandemic,



          13        the necessary paper so that he can even operate the



          14        business.



          15             THE COURT:  I have not, today, made a



          16        determination -- excuse me.  You can be as -- you



          17        can express your dislike with my rulings however



          18        you want.  However, I advise you and your



          19        colleagues that if you have a dislike for my



          20        rulings, there is a court right by Florida



          21        International Universal called the Third District



          22        Court of Appeals.  I do answer to that court.  Take



          23        it up there, not with me, okay?



          24             MR. BRADFORD:  I apologize, Your Honor.  I



          25        don't mean to be --
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           1             THE COURT:  No, I --



           2             MR. BRADFORD:  I don't mean to be



           3        demonstrative.



           4             THE COURT:  The gentleman behind you.



           5             MR. BRADFORD:  He's not my colleague.



           6             THE COURT:  I don't know who he is, okay?



           7             UNIDENTIFIED MALE:  I'm sorry.



           8             THE COURT:  But I expect full respect, not to



           9        me, but to this building, okay?



          10             MR. BRADFORD:  Absolutely.



          11             THE COURT:  Now, I have not, today, made a



          12        determination whether or not your client has been



          13        constructively evicted from this premises.  You



          14        have a counterclaim.  I am not touching the



          15        litigation with regards to any of that.



          16             I'm making a simple determination on Chapter



          17        Florida Statute in connection with the rent, and



          18        that's it.  I am not turning over any rent money to



          19        any landlord at this time.



          20             MR. BRADFORD:  So your determination, just so



          21        that I can understand, Your Honor, your



          22        determination is that my client has been properly



          23        credited with all rent?



          24             THE COURT:  With the exception of the issue of



          25        the liquor license.  Now, you haven't filed any
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           1        motion for an injunction compelling the landlord --



           2             MR. BRADFORD:  Yes, we --



           3             THE COURT:  -- to reinstate the liquor



           4        license.



           5             MR. BRADFORD:  Yes, we have, Your Honor.  We



           6        have.  We have an injunction motion on your docket.



           7             THE COURT:  Set it for a hearing.  Then set it



           8        for hearing.



           9             MR. BRADFORD:  Can we get a date --



          10             THE COURT:  I'll be happy to hear it whenever



          11        you want.  I would do it tomorrow, but you're not



          12        here tomorrow.



          13             MR. BRADFORD:  I can have a colleague argue it



          14        or we can do it via Zoom.



          15             THE COURT:  Where is the liquor license?



          16             MS. LEAVITT:  It's in what the State calls



          17        escrow or law enforcement with the State called



          18        escrow.



          19             THE COURT:  Why?



          20             MS. LEAVITT:  It's been lifted off the



          21        property.



          22             THE COURT:  Why?



          23             MS. LEAVITT:  It was believed that he -- first



          24        of all, he doesn't have any liquor liability



          25        insurance.  He --
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           1             MR. BRADFORD:  That's incorrect, Your Honor.



           2             MS. LEAVITT:  I lifted it mostly for the



           3        protection of the license itself and for myself.



           4        If there's no insurance on -- the liquor liability



           5        in place, if something does happen, it goes to the



           6        liquor license holder, owner of the liquor license.



           7             I have no proof of insurance, no proof that



           8        bills were paid, no understanding of where he is



           9        purchasing his liquor that he's selling.



          10             MS. ZALMAN:  But you were notified by the



          11        State.



          12             MS. LEAVITT:  That no more liquor could be



          13        purchased by the --



          14             THE COURT:  Well, what does it take to



          15        reactivate this liquor license so that this



          16        gentleman can begin liquor sales?



          17             MS. LEAVITT:  It's another full application



          18        process as I did when I first acquired the liquor



          19        license in 2014, which will go through the state



          20        and require inspections, etcetera.



          21             THE COURT:  And how long will that take?



          22             MS. LEAVITT:  I'm trying to remember.  I want



          23        to say it was like 30, 45 days, approximately.



          24             THE COURT:  So let me ask you this.  Assuming



          25        that this gentleman, this corporate entity
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           1        deposited $205,000 into the Registry of the Court,



           2        say tomorrow, and I continue to have him pay rent



           3        into the Court Registry on a monthly basis, how is



           4        he to operate this business so he can continue to



           5        do so?



           6             MS. LEAVITT:  If he can prove that he has



           7        everything legally, appropriately in place, to have



           8        a liquor license, then that's a very different



           9        conversation, Your Honor.



          10             THE COURT:  Okay.  I can order that, as well.



          11             MR. BRADFORD:  We would appreciate that, Your



          12        Honor.



          13             THE COURT:  I can order that, as well, and



          14        require him to provide proof of insurance and all



          15        the necessary requisites so that he can sell



          16        liquor.



          17             MR. BRADFORD:  We would like --



          18             MS. ZALMAN:  We --



          19             MR. BRADFORD:  We would like Your Honor to



          20        include in your order, Your Honor, that when we, in



          21        fact, do that, they must be obligated to



          22        immediately provide us with --



          23             THE COURT:  I have no problem with that.



          24             MR. BRADFORD:  Thank you, Your Honor.



          25             MS. ZALMAN:  Your Honor, what Ms. Leavitt left
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           1        out, and I think it's helpful, and we're completely



           2        agreeable to that, is the State warned her, if it's



           3        done incorrectly, they will pull this forever.  So



           4        they said -- they warned her that this needs to be



           5        done correctly.



           6             THE COURT:  I am not here to go beyond



           7        enforcing this contract that the two of you have



           8        entered into, okay?  You have a contract and I'm



           9        here to enforce it and, at this time, you have



          10        asked me to use Chapter 83 to enforce your contract



          11        and I'm doing so.



          12             I am ordering him to pay the rent into the



          13        Registry of the Court.  I am ordering him to



          14        provide proof that he is in compliance and entitled



          15        to sell liquor at this premises.  And therefore,



          16        I'm ordering you to provide him with the liquor



          17        license so he can do that and make money and



          18        continue to pay the rent.



          19             MS. ZALMAN:  Can we write this order --



          20             THE COURT:  Until I resolve all of these



          21        issues.



          22             MS. ZALMAN:  -- today, so that there's no



          23        dispute going back-and-forth between counsel?  Can



          24        we quickly write it up?



          25             THE COURT:  You can write it up right now.
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           1             MS. ZALMAN:  Okay.  That would be great.



           2             THE COURT:  Blank orders, please?



           3             MR. BRADFORD:  Thank you, Your Honor.



           4             THE COURT:  I'm going to enter an order



           5        releasing the exhibits back to the parties.



           6             MR. BRADFORD:  And Your Honor, with respect to



           7        -- just so I get an understanding and can educate



           8        my client on what his options are at this point, I



           9        just want to make it clear that your ruling is that



          10        the tenant was properly credited with the rent.



          11             THE COURT:  I am making a ruling that, based



          12        on the evidence presented by you today, there is



          13        some serious concerns about that.  Whether or not



          14        you can convince me in an evidentiary hearing or a



          15        jury trial, whatever it is this case ends up in, as



          16        to whether or not he's entitled to PPP loan



          17        credits, that's for another day and another time.



          18             MR. BRADFORD:  Indeed with respect to our



          19        counterclaim, but Your Honor is expressing that



          20        there are serious concerns with respect to the



          21        issue --



          22             THE COURT:  I'm really not sure.  I'm really



          23        not sure what's going on.



          24             MR. BRADFORD:  And I can understand that, Your



          25        Honor.  I can understand that.  But the reason why
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           1        I ask this question is, in light of your serious



           2        concerns, in light of you not knowing what's going



           3        on, I am quite shocked that, even though it's clear



           4        that we don't know what's going on, that you would



           5        order the full amount that they would put forth,



           6        despite the fact that we have put forth competent



           7        evidence --



           8             THE COURT:  The 11th --



           9             MR. BRADFORD:  -- negating --



          10             THE COURT:  Excuse me.  The 11th Judicial



          11        Circuit will take control of these funds.  Where



          12        these funds go from here is another question for



          13        another time.



          14             MR. BRADFORD:  I appreciate that, Your Honor,



          15        but in the event -- let's just be clear, Your



          16        Honor.  In the event that my client somehow wasn't



          17        a millionaire and couldn't come up with $200,000,



          18        where his business has not been able to operate for



          19        months, in the event that he's not able to do that,



          20        then he gets evicted.  And equity --



          21             THE COURT:  Counsel, I would suggest the two



          22        of you, I'm in recess, confer as to the language of



          23        the order.  I'll see you back in five minutes.



          24             MS. ZALMAN:  Yes, Your Honor.



          25             THE COURT:  I expect the order to be completed
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           1        at that time.



           2             MS. ZALMAN:  Yes, Your Honor.



           3             MR. BRADFORD:  Thank you, Your Honor.



           4             (Court in recess.)



           5             MR. BRADFORD:  Defendant's pleadings shall be



           6        stricken.  However, these are just -- these are not



           7        -- in the event that my client didn't pay into the



           8        Registry, our pleadings, vis-à-vis our



           9        counterclaim, do not get stricken.



          10             THE COURT:  I don't strike pleadings in



          11        connection with a failure to pay rent.  I award



          12        possession of the premises, period.



          13             MS. ZALMAN:  Understood.  I --



          14             MR. BRADFORD:  Okay.



          15             MS. ZALMAN:  You're correct.  I did not take



          16        into account the counterclaim.  I wasn't referring



          17        to that.  I just want to have an automatic order of



          18        possession.



          19             MR. BRADFORD:  Okay.  So the order should



          20        reflect that.



          21             MS. ZALMAN:  I listed out the state and county



          22        requirements that I was aware of.



          23             MR. BRADFORD:  To be clear, we want to include



          24        in the order that the Judge is not making any



          25        determinations as to any alleged prepaid rents or
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           1        setoffs or -- no determination as to any prepaid



           2        rents.  Is that correct, Your Honor?



           3             THE COURT:  The record is abundantly clear



           4        that I have not decided the merits of this case.  I



           5        made a determination of what rent needs to be



           6        deposited into the Registry of the Court, and I



           7        haven't made a determination as to whether or not



           8        I'm going to release any of those funds to the



           9        landlord at this time.



          10             MR. BRADFORD:  Thank you, Your Honor.



          11             THE COURT:  I haven't made any determination



          12        as to whether or not your client owes or does not



          13        owe the rent for the liquor license.



          14             I am requiring the liquor license to be



          15        immediately reinstated provided Defendant can meet



          16        the criteria.



          17             MS. ZALMAN:  That's beneficial to everybody.



          18             THE COURT:  I think I have made my ruling



          19        abundantly clear on this record and we have a



          20        transcript of it.



          21             MR. BRADFORD:  No, I appreciate that.  I just



          22        wanted to make sure that the order matches Your



          23        Honor's ruling, Your Honor.



          24             MS. ZALMAN:  Do you need more paper?  I tried



          25        to be brief.
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           1             THE COURT:  I assume these other evictions



           2        that you all have are not in my division, correct?



           3             MS. ZALMAN:  (Laughing.)



           4             MR. BRADFORD:  I don't know what's so funny.



           5        One of them is in County Court at the moment and



           6        then I believe there is another one that's in this



           7        division.



           8             MS. ZALMAN:  You're funny, Judge.



           9             MR. BRADFORD:  I think I missed the joke.



          10             MS. ZALMAN:  Because they're long hearings,



          11        because they're very long hearings.



          12             If you want me to write it, I will.  Your



          13        handwriting --



          14             MR. BRADFORD:  Yeah, it's not the greatest.



          15             MS. ZALMAN:  Do you want me to?



          16             THE COURT:  Let's go, guys.



          17             MS. ZALMAN:  Can I see what you wrote?



          18             MR. BRADFORD:  Yeah, hold on, I have to wait



          19        because we rewrote it here.  I think we need time



          20        to work on this order.



          21             MS. ZALMAN:  My concern is, since it's so



          22        contentious, it could go back-and-forth and go back



          23        -- if we can just make it brief --



          24             MR. BRADFORD:  But it seems as if Your Honor



          25        is ready to go and we're not -- we're not trying to
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           1        rush through this process with respect to this



           2        order.  We're already on -- this is our third page.



           3             MS. ZALMAN:  How about we compromise?  We just



           4        do the order regarding the motion to order funds,



           5        we work on the liquor license part together, and we



           6        submit it for the Judge's approval.  If we have two



           7        opposing orders, the Judge can review.



           8             THE COURT:  I have no problem with that.



           9             MS. ZALMAN:  Okay.



          10             MR. BRADFORD:  I don't agree to that.



          11             MS. ZALMAN:  Because the possession of party



          12        is just one sentence --



          13             MR. BRADFORD:  Okay.  Then let's just sit here



          14        and work through it.  Let's just sit here and work



          15        through it because, at this point, that allows you



          16        guys to take your time with the thing that actually



          17        is the only way my client is going to be able to



          18        pay $205,000 into the --



          19             MS. ZALMAN:  It's only one sentence.



          20             MR. BRADFORD:  What's only one sentence?



          21             MS. ZALMAN:  The possession part.  If he



          22        doesn't pay by July 15th, then possession is



          23        awarded.



          24             MR. BRADFORD:  It's not just one sentence.



          25             THE COURT:  When all is said and done, I'm
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           1        ordering you, by no later than July 15th, to pay



           2        that sum into the Registry of the Court.  I'm



           3        ordering you to immediately forthwith --



           4             MS. ZALMAN:  Yes.



           5             THE COURT:  -- reinstate that liquor license.



           6        I'm ordering you to immediately forthwith cooperate



           7        with her and provide her all the information that



           8        she's entitled to under Florida Statute with



           9        regards to operating a liquor license.



          10             MR. BRADFORD:  Right, perfect.



          11             THE COURT:  And that is she is entitled to her



          12        insurance, whatever that insurance is.  I am not



          13        familiar with the sale of liquor.  If she's



          14        entitled to have proof that the vendors have been



          15        paid and any other requisite under the statute,



          16        then you have to provide it, and you have to



          17        provide it.  You comply with the statute, they



          18        comply with the statute.



          19             MR. BRADFORD:  That's not what this says.



          20             MS. ZALMAN:  That is what it says.  It also



          21        said both parties have to work together.  Plaintiff



          22        shall pay any fees or fines it owes under the



          23        liquor license agreement and lease and Defendant



          24        shall pay any fees or fines it owes under the



          25        liquor license agreement, if any, if required by

�

                                                                         119







           1        the state and county.



           2             THE COURT:  That seems appropriate.



           3             MR. BRADFORD:  It's not complete.  I know --



           4             THE COURT:  You know, I'm about --



           5             MR. BRADFORD:  -- I want to get out of here,



           6        as well, Your Honor.



           7             THE COURT:  -- the reasons stated on the



           8        record, okay?  You need to pay the rent.  For the



           9        reasons stated on the record, I am ordering the



          10        tenant to pay that amount that I just confirmed.



          11             For the reasons stated on the record, I am



          12        ordering the landlord to reinstate the liquor



          13        license in compliance with Florida Statute, and I'm



          14        ordering the tenant to assist the landlord in full



          15        reinstatement of the liquor license by providing



          16        whatever documentation is necessary, including



          17        proof of insurance.



          18             How unclear is that?



          19             MR. BRADFORD:  It's not that it's unclear,



          20        Your Honor.



          21             THE COURT:  Okay.  Well, clear on the record.



          22             MR. BRADFORD:  Maybe we can just have him just



          23        read the record back to us?  So let's get a fresh



          24        one and we'll do it exactly as Your Honor just



          25        ordered it because he can read it right back to us.

�

                                                                         120







           1             MS. ZALMAN:  Isn't that what this says?



           2             MR. BRADFORD:  It's not.  It's not.  Let's get



           3        a fresh one.  We can do this in recess, by the way.



           4             THE COURT:  I'm in recess.  I'm not even



           5        listening to you guys.



           6             MS. ZALMAN:  I mean, I'm going to submit this



           7        to His Honor.  If you would like to --



           8             MR. BRADFORD:  Your Honor just --



           9             MS. ZALMAN:  It's only one sentence.



          10        "Defendant shall deposit $205,000 into the Court



          11        Registry on or before July 15th, 2021, including



          12        any necessary court filing fees required by the



          13        Clerk to deposit the funds.  Failure to timely



          14        deposit these funds shall be in default, whereby



          15        the Plaintiff shall proceed to an ex parte motion



          16        for default final judgment for possession."



          17             THE COURT:  Okay.  That takes care of half of



          18        the ruling.  I'll sign that.  Now do the order



          19        about the license.



          20             MR. BRADFORD:  Hold on.  But we would also



          21        like to add that the Court's order reflects the



          22        amount the Defendant shall be required to deposit



          23        into the Court's Registry and makes no



          24        determination as to the merits of the case.



          25             THE COURT:  I already stated that on the
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           1        record, sir.  I already stated that on the record,



           2        okay?  You have a court reporter who can provide,



           3        not only to the Third District Court of Appeal, but



           4        to me, in case I forgot what I said, what I just



           5        said.  I have made no --



           6             MS. ZALMAN:  We have all -- and we don't agree



           7        to that.



           8             THE COURT:  I assure you I have made no



           9        determination as to who is entitled to this rent.



          10             MS. ZALMAN:  This is just for Court Registry,



          11        we agree -- don't object to that.  Mr.  Bradford,



          12        I'll add a line right at the bottom, this does not



          13        affect the merits of the --



          14             MR. BRADFORD:  Okay.



          15             MS. ZALMAN:  -- of the parties' argument.



          16             MR. BRADFORD:  Okay.



          17             THE COURT:  Now prepare an order directing the



          18        language of immediately reinstating the liquor



          19        license and also the tenant cooperating in getting



          20        that.



          21             MR. BRADFORD:  Now, the reason why you're



          22        ordering that the liquor license be reinstated is



          23        so that my client can open up, right?



          24             THE COURT:  Mm-hmm.



          25             MR. BRADFORD:  Right.  So, in addition to the
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           1        liquor license, we also need the Certificate of



           2        Use, which is in their possession, and the Business



           3        Tax Receipt, which is also in their possession, and



           4        the Google -- control of the Google, so that we can



           5        reflect to Google, to the public, that we are open.



           6        Is that okay for us to include --



           7             THE COURT:  The Google, as I understand it,



           8        that's a service that somebody pays for.



           9             MR. BRADFORD:  Right.



          10             MS. ZALMAN:  If we're going to open up Google,



          11        can you guys stop putting disparaging things about



          12        my clients into Facebook?



          13             MR. BRADFORD:  Again, we're hashing out a lot



          14        of issues here, right?



          15             MS. ZALMAN:  Can no one disparage one another?



          16             THE COURT:  Can we resolve this like adults



          17        and leave all the personal stuff out?



          18             MR. BRADFORD:  I don't --



          19             MS. ZALMAN:  It's not you or me.  The client



          20        is stating --



          21             MR. BRADFORD:  This is so personal that it's



          22        -- I really wish that could be the case.



          23             MS. ZALMAN:  I added, "The Court makes no



          24        determination as to the merits of the case."  Is



          25        that --
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           1             THE COURT:  Yes.



           2             MR. BRADFORD:  "Plaintiff shall immediately



           3        reinstate the subject liquor license, provide the



           4        Business Tax Receipts and Certificate of Use --



           5             MS. ZALMAN:  Where is the paper?  Right.  It



           6        has to go under District Live Agency.



           7             MR. BRADFORD:  Of course it does.



           8             MS. ZALMAN:  Right.  So that's what -- where



           9        is my paper?



          10             MR. BRADFORD:  Basically, what we want is a



          11        status quo order here, right, with respect to the



          12        liquor license, the Business Tax Receipt,



          13        everything that was the case prior to eviction.



          14             MS. ZALMAN:  Sure, the tenant has to -- the



          15        State told her, they gave her a list of the items



          16        that need to be --



          17             MR. BRADFORD:  Yeah, no, we'll include that,



          18        as well.



          19             MS. ZALMAN:  And I just wrote that list, any



          20        finder fees they owe --



          21             MR. DALE:  Business Tax Receipt, Certificate



          22        of Use, everything that we're operating on our --



          23             MS. ZALMAN:  It's on that sheet.



          24             MR. BRADFORD:  Provide --



          25             MS. ZALMAN:  It's not the way that he's

�

                                                                         124







           1        writing it, though, because it's -- the tenant has



           2        to provide it.



           3             (Discussion off the record.)



           4             MS. ZALMAN:  Your Honor, the only thing here



           5        is we're trying to figure out, and this is getting



           6        a little complicated, we -- the liquor license is



           7        under Churchill's Pub, LLC.  This gentleman, who is



           8        familiar with how to reapply, he says that District



           9        Live has to apply under state and federal to also



          10        have it under the business name that's using it --



          11             MR. DALE:  Why do we -- we don't need that.



          12        We're not asking for that.



          13             THE COURT:  That was not how you were doing



          14        business before?



          15             MR. DALE:  Exactly, thank you.



          16             MS. ZALMAN:  That is correct and that's what I



          17        just said.  And I don't know the state and federal



          18        guidelines, so whatever the -- I'm sorry, the state



          19        and county guidelines.  So I'm saying whatever



          20        those guidelines are, that should be sufficient.



          21             THE COURT:  I want an attempt to be made to



          22        reinstate the license --



          23             MS. ZALMAN:  A hundred percent.



          24             THE COURT:  -- the way it was before.  If it's



          25        unsuccessful, it's unsuccessful.  I don't know
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           1        what's going on here but, frankly, I have listened



           2        to testimony here about some very questionable



           3        dealings between everybody in this thing, but all I



           4        am going to do here is to determine, number one,



           5        the rent, and, number two, keep the place open.  I



           6        don't want a constructive eviction of any kind.



           7             MS. ZALMAN:  Right.



           8             THE COURT:  Okay?



           9             MS. ZALMAN:  So --



          10             THE COURT:  It may very well be in your best



          11        interest to avoid any arguments of constructive



          12        eviction.



          13             MS. ZALMAN:  Do you guys hear that?  Whatever



          14        we need to do --



          15             MR. BRADFORD:  Your Honor --



          16             THE COURT:  I'm giving them two, exactly two



          17        weeks to pay that rent, and I'm telling you right



          18        now to get the process started to reinstate this



          19        license.



          20             MR. BRADFORD:  Your Honor, what if it takes



          21        beyond two weeks to even get that --



          22             THE COURT:  There's nothing I can do, sir.



          23             MR. BRADFORD:  Well --



          24             THE COURT:  There's nothing I can do.



          25             MR. BRADFORD:  -- yes, Your Honor, you could.
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           1        You could order that two weeks after -- that we're



           2        ordered to pay the money into the Registry two



           3        weeks after we're able to reopen.  You have that



           4        discretion, Your Honor.



           5             THE COURT:  I'm telling you right now you need



           6        to work on --



           7             MS. ZALMAN:  I'm just writing one line that



           8        the parties agree to work together to follow state



           9        and county guidelines to get this reinstated.



          10             THE COURT:  You got it.  Put that in writing



          11        right now.



          12             MS. ZALMAN:  Okay.  Can I just do a continued



          13        order or a separate new order?



          14             THE COURT:  Separate order.



          15             MR. BRADFORD:  What happened to the immediate



          16        language?



          17             MS. ZALMAN:  As soon as possible --



          18             MR. BRADFORD:  Immediately.



          19             MS. ZALMAN:  -- using their --



          20             MR. BRADFORD:  Immediately is what the Judge



          21        ordered.



          22             MS. ZALMAN:  Immediately, whatever -- the goal



          23        is to work together and get this done.



          24             MR. BRADFORD:  But Francisco, at least, is



          25        suggesting that is not going to work with us.
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           1             MS. ZALMAN:  No, I think he stated --



           2             MR. HERRETES:  I didn't say that.



           3             MS. LEAVITT:  He suggested --



           4             MR. HERRETES:  Please don't --



           5             MS. ZALMAN:  He's trying to tell Dale I think



           6        that Dale has to --



           7             THE COURT:  Prepare the order.



           8             MS. ZALMAN:  Thank you.  I feel like a



           9        mediator.



          10             MR. BRADFORD:  So why can't you provide us



          11        with the Certificate of Use?



          12             MR. HERRETES:  I have nothing more to say to



          13        you, sir.



          14             MR. BRADFORD:  This is what we're dealing



          15        with, Your Honor.



          16             MS. ZALMAN:  Omar --



          17             MR. BRADFORD:  They won't tell us why they are



          18        holding the Certificate of Use hostage.  They are



          19        not --



          20             MR. HERRETES:  What does that mean?  Do you



          21        know what a Certificate of Use is?  Who is it for?



          22        Who is the Certificate of Use for?



          23             MR. BRADFORD:  It has to be posted for them to



          24        be open.  The Judge is ordering for my client to be



          25        able to open.
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           1             THE COURT:  Do not talk to each other.  Let me



           2        see the order.



           3             MS. ZALMAN:  The parties shall use their best



           4        effort --



           5             MR. BRADFORD:  To immediately --



           6             MS. ZALMAN:  -- to immediately --



           7             MR. BRADFORD:  -- and forthwith.  Immediately



           8        and forthwith.  Forthwith.  You say the liquor



           9        license and all other required documents, so that



          10        the premises --



          11             MS. ZALMAN:  Hold on.



          12             MR. BRADFORD:  -- can open and operate.



          13             MS. ZALMAN:  Hold on.



          14             MR. BRADFORD:  And if either party does not,



          15        they should be subject to sanctions.



          16             MS. ZALMAN:  I'm not -- I haven't -- the Judge



          17        --



          18             THE COURT:  I'm not including any such



          19        language in the order.  That does not mean I don't



          20        have the authority to do so.



          21             MS. ZALMAN:  Right.  He knows we have to use



          22        our best effort there.



          23             MR. BRADFORD:  This is just --



          24             THE COURT:  You know what?  You're probably



          25        correct but there's nothing I can do about the
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           1        behavior of people.  I can only enforce the law.



           2             Are you done?



           3             MS. ZALMAN:  Yes.



           4             MR. BRADFORD:  Any requisite insurance, okay.



           5        But it's not just the liquor license.  The liquor



           6        license doesn't -- the liquor license alone does



           7        not allow us to open.



           8             MS. ZALMAN:  It's the whole thing.  We're



           9        going to work together, whatever is needed to



          10        reinstate the liquor license to -- what else is



          11        there?



          12             MS. COELLO:  The Certificate of Use.



          13             MS. ZALMAN:  Right, that's part of the state



          14        and county guidelines.  That's why we just put, in



          15        a broad category, state and county requirements.



          16             MR. DALE:  And city.



          17             MR. BRADFORD:  That's just the liquor license.



          18        You said the liquor license in accordance with



          19        state and county requirements.



          20             THE COURT:  Listen, I am not going to run this



          21        business for you, okay?  I am ordering the parties



          22        to reinstate everything needed to be -- to get



          23        done, okay?



          24             MS. ZALMAN:  As of --



          25             THE COURT:  You have 14 days to pay the back
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           1        rent.



           2             MS. ZALMAN:  Okay.



           3             MR. BRADFORD:  Reinstate everything.



           4             THE COURT:  Reinstate --



           5             MR. BRADFORD:  Everything necessary for the



           6        business of --



           7             MS. ZALMAN:  I put government guidelines.



           8             THE COURT:  May I see the order, please?



           9             MS. ZALMAN:  But Omar, if you add words like



          10        "everything," you're starting to make it vague.



          11             MR. BRADFORD:  That's what he said.



          12             THE COURT:  I will review the order.  Let me



          13        see it.



          14             MS. ZALMAN:  I'll make sure, as an Officer of



          15        the Court, I'll work with you to get this done.



          16        This would be a good thing.  What?



          17             MR. BRADFORD:  I don't think that you have



          18        that control.  I mean, I appreciate --



          19             MS. ZALMAN:  Well, you know --



          20             MR. BRADFORD:  Listen, I appreciate you,



          21        Hilary.



          22             MS. ZALMAN:  You know me.



          23             MR. BRADFORD:  You and I have been working on



          24        these cases for over a year.



          25             MS. ZALMAN:  I know.
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           1             MR. BRADFORD:  This isn't about you.  I



           2        respect you and I think that you're an honest



           3        person, an honest lawyer.  It's not about that.



           4             MS. COELLO:  Your clients aren't honest.



           5             MS. ZALMAN:  Omar, just call me when you get



           6        back.  We'll get it done.



           7             THE COURT:  You have both orders.  Have a good



           8        day.



           9             MS. ZALMAN:  Thank you, Your Honor.



          10             MR. BRADFORD:  Thank you, Your Honor.



          11             (The proceedings concluded at 3:57 p.m.)
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