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IN THE COUNTY COURT OF THE 11TH JUDICIAL CIRCUIT,
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
5501 NE 2ND AVENUE, LLC,
Plaintiff,

CIVIL DIVISION
CASE NO.:2020-018438-CC-05

vs.
DISTRICT LIVE AGENCY, LLC,
Defendant,
– and –
DISTRICT LIVE AGENCY, LLC,
and THE BEVERAGE GROUP, LLC,
Counter-Plaintiffs,
vs.
5501 NE 2ND AVENUE, LLC, and
LITTLE HAITI DEVELOPMENT PARTNERS LP,
and MALLORY KAUDERER,
Counter-Defendants.
______________________________________________/
DEFENDANT’S EMERGENCY MOTION FOR MANDATORY TEMPORARY
INJUNCTION
Defendant District Live Agency, LLC (“DLA” or “Defendant”), by and through
undersigned counsel and pursuant to Fla. R. Civ. P. 1.610, moves the Court to enter a mandatory
temporary injunction enjoining Plaintiff 5501 NE 2ND Avenue, LLC (“Plaintiff”) from continued
violations of certain lease provisions, including revoking DLA’s liquor license and states:

I.

INTRODUCTION
As a result of Plaintiff and its principals’ myriad illegal and retaliatory actions, which

violate Florida law, as well as certain provisions of the lease entered into between Plaintiff and
DLA, dated April 1, 2019 (hereinafter, the “Lease”)1, DLA has sustained and continues to sustain
immediate and irreparable injury. While Plaintiff and its principals have undertaken a laundry list
of improper actions, the most recent action, as well as the action that has the most bearing on this
Motion, revolves around the Plaintiff and its principals’ revocation of a liquor license rented to
DLA from Churchill’s Pub, LLC (an affiliate of Plaintiff) by way of a Liquor License Rental
Agreement entered into between Churchill’s Pub, LLC and DLA effective April 1, 2019 (the
“Liquor License Rental Agreement”). DLA seeks a mandatory temporary injunction to reinstate
the subject liquor license, thereby maintaining the status quo (consistent with the law) between the
parties until the eviction action has been adjudicated.
II.

FACTUAL BACKGROUND
A. The Beginning of the Parties’ Relationship
1.

Beginning in April 2014 and through April 1, 2019, Counter-Plaintiffs, The

Beverage Group, LLC (“TBG”) and its principal, Franklin Dale (“Dale”) provided business
management advisory services to Counter-Defendant Mallory Kauderer (“Kauderer”) and his
entities, including but not limited to Churchill’s Pub LLC.
2.

Churchill’s Pub (the “Pub” or the “Business”) is one of the oldest bars in Miami-

Dade County, and nationally recognized for jump-starting the careers of many rock and roll and
punk rock artists.

1

A copy of the Lease is attached hereto as Exhibit “A.”
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3.

On or about 2015, Counter-Plaintiff Dale developed a vision for a “Live Music

District” in the Lemon City/Little Haiti area to bring the entire district back to its former
prominence.
4.

Kauderer seemed not only supportive of this vision, but he entered into agreements

with Dale concerning the treatment of monies owed (by Kauderer) to Dale for purposes of
empowering Dale to execute this vision.
5.

Both Kauderer and Dale understanding the zoning and development potential of an

entertainment district with multiple bars and stages, the made long-term commitments to each
other (Dale to Kauderer and Kauderer to Dale).
6.

Without question, the agreements between Dale and Kauderer were dependent

upon their landlord/tenant relationship or otherwise Kauderer deceptively incurred hundreds of
thousands of cash debt, which he knew he lacked the ability to satisfy.
7.

Such is evidenced by Kauderer’s taking of several hard money, high interest rate

loans against the Business’s revenues (revenues that had been soaring under Dale’s leadership)
from at least 2016 to the present.
8.

Consequently, the Business suffered terribly.

9.

Dale eventually began to notice a pattern surrounding Kauderer’s actions.

Kauderer would make promises for improvements to the properties leased by Dale’s entities in
and around the Pub, but then would never follow through on such promises. Instead, Kauderer
began draining the Business of its growth capital and leaning on Dale’s agreement concerning rent
credits in order to keep the economically fruitful business relationship alive and assuaging Dale’s
concerns about the monies owed to him and his entities.
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10.

Despite the overwhelming success of the Business under Dale’s leadership over the

years, Kauderer continued to take advantage of the business relationship between the parties and
continued to rack up debts owed to Dale, including for over $120,000.00 in premium hospitality
advisory services across Kauderer’s folio of properties.
B. The Lease, this Eviction Action, and the Beginnings of Plaintiff’s Retaliatory
Actions
11.

Ultimately, the parties entered into an agreement whereby Dale would own 100%

of the Business of the Pub upon the signing of a new lease in 2019.
12.

Thereafter, and according to the terms of the parties’ agreement, on April 1, 2019,

DLA signed the Lease.
13.

As of April 1, 2019, per the parties’ agreement, the business of the Pub was owned

100% by DLA. To be clear, DLA would have never entered into an agreement to lease the Pub’s
premises, which were settled with outrageous amounts of debt, but for the agreement to transfer
the ownership of the business of the Pub to Dale.
14.

The following year, when the COVID-19 pandemic hit South Florida, not

dissimilar from countless entertainment venues and businesses nationwide, DLA and TBG’s
businesses, including as owner and operator of the Pub (through the newly formed entity Churchill
Beverage LLC) was (and continues to be) devastated.
15.

However, as explained in the counterclaim filed in this action, notwithstanding the

difficulties of the circumstances, DLA consistently paid rent to Plaintiff and to date, no rent is
owed by DLA under the Lease.
16.

Conversely, DLA was patient with Kauderer, as he owed vast sums of money to

DLA. To date, those sums of money continue to be owed in the form of rent credits or otherwise
cash.
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17.

Thus, DLA is not in default under the Lease and has vehemently opposed the

underlying eviction action(s).
18.

Despite the fact that the Business was unable to operate pursuant to eminent

domain, TBG, DLA, and Dale ensured that the rent under the Lease for the property located at
5501 NE 2nd Avenue, Miami, FL (the “Property” or “Churchill’s Pub”) was paid.
19.

Indeed, despite Kauderer’s outstanding debts, TBG and DLA, acting in good faith,

relied on Kauderer’s promises of a collaborative and fair business relationship between the parties,
including the provisions for payment of either rent credits or cash for the sums owed by Kauderer
to DLA.
20.

However, Kauderer effectively defrauded Counter-Plaintiffs, as well as an

additional entity co-owned by DLA (Churchill Beverage LLC), by fraudulently applying for
CARES Act funds, thereby taking away DLA and/or Churchill Beverage LLC’s ability to apply
for the CARES Act funds for the benefit of the Pub.
21.

Indeed, Kauderer—who has no ownership interest in the business of the Pub—

applied for the CARES Act funds, in violation of the law to the detriment of Counter-Plaintiffs.
22.

As a result of this fraudulent CARES Act application, Kauderer and his other

unrelated entities, including but not necessarily limited to Little Haiti Development Partners LP
(“LHDP”), received hundreds of thousands of dollars from the government, all of which should
have gone to Counter-Plaintiffs and the business of the Pub, consistent with the representations
made by Kauderer in the application for the CARES Act funds.
23.

As explained in the counterclaim, DLA raised each of these issues to Counter-

Defendants. Instead of working collaboratively with Counter-Plaintiffs, Kauderer resorted to
greed, lawlessness, and malicious retaliation, including threats of eviction.
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24.

In fact, Kauderer responded by summarily posting a defective three-day notice at

175 NE 55th Street, Miami, FL 33137, a nearby property that DLA utilizes.
25.

DLA responded, in good faith, by providing a comprehensive letter setting forth its

grievances and making a demand for monies owed to it, notwithstanding Kauderer’s attempts to
leverage his role as landlord.
26.

Thereafter, on or about August 17, 2020 Plaintiff posted a defective Three-Day

Notice (the “Three-Day Notice”) reflecting that $92,838.02 (the “Claimed Amount Due”) is due
and owing from DLA to Plaintiff for non-payment of rent.
27.

The Three-Day Notice provided no specifics concerning the basis of the Claimed

Amount Due, nor set forth for which months Plaintiff claims rent is owed, pursuant to the terms
of the Lease.
28.

Notably, DLA has paid rent for all months upon which it is obligated, despite the

fact that the Pub was closed for many months because of the COVID-19 pandemic.
29.

Accordingly, there can be no question that the Three-Day Notice and subsequent

eviction proceedings are completely without merit and evidence Kauderer’s unlawful acts, which
caused (and continue to cause) significant harm to Counter-Plaintiffs’ trade.
C. Other Instances of Plaintiff’s Retaliatory Behavior and Restraint of DLA’s
Trade
30.

Notwithstanding the fact that DLA has paid what is owed under the Lease, and in-

fact well-beyond what is owed (and is therefore not in breach of the Lease obligations), Plaintiff,
Kauderer, and other entities owned by Kauderer are continuing to effectuate an unlawful
conspiracy for purposes of retraining DLA’s trade.
31.

More specifically, on our around August 22, 2020, Kauderer instructed his agent

Ian Michael Loughlin (‘Loughlin”) to begin the process of commandeering the Pub’s online
6

profiles and social media accounts from DLA and/or Dale (who at that time was the sole
administrator of these accounts), including churchill_pub Instagram, Churchill’s Pub Google
Business listing, and Churchill’s Pub Facebook Group.
32.

Loughlin requested that Dale grant him access to the Pub’s Instagram account under

the guise that Loughlin was posting about the passing of a rock and roll artist. However, once
logged into the account, Loughlin changed the password and reset the email to his own. He
completely removed Dale from the account, notwithstanding the fact that Dale is the rightful owner
of the business of the Pub.
33.

Thereafter, under the guise of goodwill and collaboration, Loughlin stole critical

pieces of the Pub’s digital identity2 and disrupted, compromised, and gained total control of the
Pub’s Google Business Listing.3
34.

Having gained control of these social media accounts through surreptitious means,

Loughlin posted (and has yet to remove) derogatory comments about Dale and DLA on these
accounts.
35.

These postings have caused unquantifiable harm to the reputation of DLA and Dale.

36.

And, more importantly, Loughlin and Kauderer are currently using these accounts

to represent to customers and consumers that the Pub is closed, although it has been open since
February 4, 2021.

Attached hereto as Composite Exhibit “B” are text message conversations between Dale and Loughlin, whereby
Dale warns Loughlin of his malfeasance and Loughlin acknowledges that Dale is the rightful owner of the accounts.
3
Attached hereto as Composite Exhibit “C” is the Pub’s Google Business Listing, which evidences Loughlin’s
unlawful acts applied thereto.
2
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37.

Furthermore, anyone who searches Churchill’s Pub on Google® not only sees that

it is temporarily closed (which it is not),4 but will also come across the derogatory and false article
about Dale and DLA.
38.

Thereafter, on or around August 23, 2020 Kauderer fraudulently cancelled the

Pub’s internet and phone service.
39.

Kauderer then reclaimed the Pub’s phone number through another account and has

been fielding all calls made to the Pub.
40.

Kauderer, through Loughlin, is representing to callers and the public that the Pub

is closed. Such is not the case.
41.

The misrepresentations regarding the status of the Pub’s operations and the

information regarding the legal issues surrounding the Pub are causing unquantifiable harm to the
Pub, and further harm will continue.
42.

Indeed, Comcast, the Business’ phone and internet provider, confirmed the

Business’ account was closed and the phone number was moved to a profile with Kauderer’s phone
number listed.
43.

Around the same time, Kauderer violated federal regulations and perpetrated mail

fraud by having all mail forwarded from the Pub to his corporate headquarters.
44.

Thereafter, on September 22, 2020, Kauderer disconnected power from the

Property, leaving the Business without power, but with a large outstanding bill to FPL of over
$4,000. This bill should have been paid through CARES Act funds, however, as referenced above,
Kauderer stole those funds.

4

Attached hereto as Exhibit “D” is a google search showing the Pub to be temporarily closed, which it is not.
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45.

As a result, FPL also disconnected the main power running into the building located

on the Property.
46.

In addition to all of the improper behavior and actions described above, Kauderer

absconded with Small Business Administration (“SBA”) Economic Injury Disaster Loan Program
(“EIDL”) funds designated for the Pub, which disqualified Dale and the Pub from any additional
pandemic relief.
47.

Kauderer did not apply any of the monies he stole from the Business towards

payroll, rent, utilities, outstanding vendor balances, or business licenses as per the highly specific
SBA rules.
48.

Instead, Kauderer transferred funds to real estate development holding entity

LHDP, in direct violation of SBA rules.
49.

He then weaponized his possession of these funds against DLA and Dale, first in a

quid pro quo, then through intimidation and self-help remedies.
D. The Final Nail in the Coffin—The Liquor License was Revoked in Direct
Violation of the Terms of the Lease
50.

At the same time the parties entered into the Lease, the parties entered into a Liquor

License Rental Agreement, which was an exhibit to and mandatory component of the Lease
whereby Plaintiff rented to DLA the right to use a State of Florida Department of Business and
Professional regulation Division of Alcoholic Beverages & Tobacco 4COP Liquor License, with
a license number of BEV 2300396 (the “License”), to operate the Pub. A copy of the Liquor
License Rental Agreement is attached hereto as Exhibit “E.”
51.

Additionally, the Lease reflects that the landlord (Kauderer/Plaintiff) is required to

keep the License active throughout the Term of the Lease and moreover DLA is not allowed to
obtain a separate License.
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52.

On or around March 24, 2021, in another retaliatory action by Kauderer against

DLA and Dale, Kauderer removed the License from the premises, effectively preventing the Pub
from operating because the Lease mandates that DLA/Dale/Churchill’s only use said License.
53.

Thus, the Business cannot acquire a separate license nor can it sell alcohol, the main

source of its revenue.5 In fact, alcohol sales represents 99% of the Pub’s revenue.
54.

Now, just two (2) months after the Business reopened after the COVID-19

pandemic, Plaintiff and Kauderer have essentially shut the business down, again.
55.

All of this occurred despite the fact that DLA is not in default of any provision of

the Lease, does not owe any rent to Plaintiff, and the Lease and Liquor License Rental Agreement
are still in effect.
56.

But, more crucially and materially to this Motion, the License was revoked prior to

the adjudication of these sham eviction proceedings.
III.

LEGAL ARGUMENT

A. The Standard for Issuance of a Temporary Mandatory Injunction
The purpose of a temporary injunction is to prevent irreparable harm until the merits of a
claim can be adjudicated. Cami v. Helmsley, 602 So.2d 617, 618 (Fla. 3d DCA 1992). Generally,
a temporary mandatory injunction is proper “where irreparable harm will result unless the status
quo is maintained; a party has a clear legal right to the injunction; that party has no adequate
remedy at law; and in certain cases, considerations of public interest.” Martin v. Pinellas County,
444 So.2d 439, 441 (Fla. 2d DCA 1983). Moreover, a mandatory temporary injunction may be
issued requiring specific performance of a contract. Wilson v. Sandstrom, 317 So.2d 732 (Fla.

Attached hereto as Exhibit “F” is a screenshot from Florida Department of Business and Professional Regulation’s
website showing Kauderer detaching the liquor license from the Property.
5
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1975), cert denied, 423 U.S. 1053, 96 S.Ct. 782, 46 L.Ed.2d 642 (1976); Bowling v. National
Convoy and Trucking Co., 135 So.541 (Fla. 1931).
B. The Present Circumstances Satisfy the Standards for a Mandatory Injunction
1. Irreparable Harm Will Result Unless the Status Quo is Maintained, and
Plaintiff is Ordered to Reinstate the Liquor License.
It is beyond question that 99% of the Pub’s revenue is derived from alcohol sales. As such,
without the right to sell alcohol, the Pub is effectively shut down and it cannot conduct any
business. Notably, Plaintiff knows how necessary the License is to the Business, and is using the
License as another means of retaliation against DLA for bringing to light the illegal acts of Plaintiff
and its principals, as discussed herein above. Moreover, if this Court does not maintain the status
quo and reinstate the License to DLA, DLA will likely have to shut the doors of the Pub,
notwithstanding the fact that it has been a staple of the Miami live music scene for 42 years. This
is clearly a case where the status quo needs to be maintained in order to prevent irreparable harm
to DLA.
2. DLA Has a Clear Legal Right To the Injunction
DLA has a clear legal right to the liquor license at issue. As set forth in the Liquor License
Rental Agreement between Churchills Pub, LLC and DLA:
In consideration of the mutual covenants and herein stated, Lessor hereby rents to
Lessee and Lessee hereby rents from Lessor the right to use the above designated
State of Florida Department of Business and Professional Regulation Division of
Alcoholic Beverages & Tobacco 4COP Liquor License (the “License”), together
with the rights thereto, for the above Term to operate the bar known as Churchill’s
Pub.
See Ex. E at p.1. Moreover, Section 3.1 of the Lease specifies Plaintiff’s, duties regarding the
liquor license at issue:
Tenant and Landlord shall enter into a separate agreement for the use of Churchill’s
Pub full liquor license and sale of alcohol as permitted by law. Said use of the
11

liquor license shall run the entire life of this Lease and any Lease Renewal
Terms outlined herein. At no point during the entirety of the Lease Term may
the Tenant be permitted to obtain a separate liquor license for use on the
premises.
See Ex. A at Sec. 3.1 (emphasis added).
The monthly rent was $1,300.00, which as set forth above, was always paid by DLA.
Moreover, DLA has not breached the terms of the Lease. Thus, since no rent is owed to Plaintiff
and DLA is not otherwise in default under the terms of the Liquor License Rental Agreement or
Lease, DLA has a legal right to the use of the License.
Additionally, the term of the Lease has not yet expired. In fact, there are 48 months left on
the Lease. And, to the extent that Plaintiff will argue that the Lease has terminated based on the
filing of this eviction proceeding, it is incorrect. The validity of any termination of the Lease
remains a “genuine and justiciable issue until such time as respective rights and obligations of the
parties are fully litigated.” Covelli Family, L.P. v. ABG5, L.L.C., 977 So.2d 749, 753 (Fla. 4th
DCA 2008) (holding that commercial lessee that filed action against lessor challenging termination
of lease was not a holdover tenant that would be liable for double rent under lease; validity of
termination of lease remained a “genuine and justiciable issue until such time as respective rights
and obligations of parties were fully litigated”).
In Covelli, a commercial lessee of a building damaged by two hurricanes filed a complaint
against its lessor for declaratory and injunctive relief and breach of contract after the lessor gave
lessee notice of its intent to terminate the lease. Id. at 751. Thereafter, the lessor filed a
counterclaim for eviction against the lessee. Id. The court found that the trial court erred in ordering
lessee to pay double rent as a holdover tenant because lessee had a “well-founded claim of
possession.” Id. at 752. Moreover, the court held that the validity of termination of the lease
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remained a “genuine and justiciable issue until such time as respective rights and obligations of
the parties were fully litigated.” Id.
Here, the validity of Plaintiff’s termination of the Lease, and thereby the Liquor License
Rental Agreement, is disputed. Moreover, DLA has a well-founded claim to possession of the
Property as there is no rent owed under the Lease, nor is DLA in default of any other provision
therein. Accordingly, a “genuine and justiciable issue” remains until such time as the respective
rights and obligations of the parties are determined, and thus, the License must be reinstated.
Moreover, during the pendency of the eviction proceeding, DLA is not relieved of its obligation
to pay rent under the Lease, thus neither should Plaintiff be relieved of its obligations to provide
the License to DLA. This is especially true considering how fundamental the License is to the
business of DLA.
Accordingly, as set forth above and in the Lease provisions and Liquor License Rental
Agreement set forth herein, it is beyond peradventure that DLA has a clear legal right to the
License and will prevail in this action against Plaintiff, as no rent is owed and DLA is not otherwise
in breach of the parties’ agreements.
C. DLA Has No Adequate Remedy At Law
The Pub was closed for 11 months due to the COVID-19 pandemic, and the revocation of
the License (now that the Pub is finally operational) effectively shuts down the Pub again. Clearly,
money damages will adequately address the harm that will not only befall the business of the Pub
itself, but also the reputation of the Pub. As the Supreme Court in Lewis v. Peters, 66 So.2d 489
(Fla. 1953) stated, “[o]ne critical purpose of temporary injunctions is to prevent injury so that a
party will not be forced to seek redress for damages after they have occurred.”
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D. Public Interest Favors Entry of the Injunction
The public interest clearly favors entry of an injunction in this matter. The Pub has been a
staple of the Miami live music scene for 42 years. Moreover, it is one of the most prominent
businesses in the Little Haiti neighborhoods. As such, public interest clearly favors the reinstating
the liquor license in order for the Pub to continue to operate. Additionally, the public interest does
not favor rewarding the actions of con artists such as Kauderer and Loughlin.
IV.

CONCLUSION
For all of the foregoing reasons, DLA respectfully requests that this Court grant Defendant

District Live Agency, LLC’s Emergency Motion for Mandatory Temporary Injunction and
reinstate its liquor license in order to maintain the status quo during these eviction proceedings.
Dated: April 2, 2021
GENOVESE JOBLOVE & BATTISTA, P.A.
Attorneys for District Live Agency, LLC
100 Southeast Second Street
Miami Tower, Suite 4400
Miami, Florida 33131-2118
Telephone: 305.349.2300 / Fax: 305.349.2310
By: s/ __Elizabeth G. McIntosh______________
Omar K. Bradford, Esq.
Florida Bar No.: 90444
obradford@gjb-law.com
Elizabeth G. McIntosh, Esq.
Florida Bar No. 1011555
emcintosh@gjb-law.com
CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a true and correct copy of the foregoing has been E-filed with
the Clerk of Court via the Florida Court’s E-Filing Portal that generates E-Service upon all counsel
of record this 2nd day of April, 2021.
s/ Elizabeth G. McIntosh
Attorney
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