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With an emphasis on business vulnerability and the legal, environmental and physical

“covid-19 adherences” we will now have to consider to protect our businesses and

more importantly our employees.
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Employment Law & Workers’ Compensation Law: 

“how they interplay with each other in the context of Risk”
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Is a certified specialist in Workers’ Compensation law and the
founding attorney of The Oaks Law Group, aWorkers’ Compensation
defense firm committed to success in Risk Management through
integrity and dependability. Ms. Schmidt is also formally trained in
Advocacy and Problem Solving, Conflict Resolution, and Arbitration
Law, having graduated from one of the nation’s top 5 Dispute
Resolution Institutes. She believes that every participant in the Risk
Management industry needs a strong voice and is honored to be that
voice for her clients.

1) Due to undue hardships, can COVID-19 itself be a relevant determination in deciding whether a

requested accommodation can be denied?

In general, yes, when it comes to the interactive process for temporary work restrictions. For many employers,

short-term accommodations may not be feasible in pandemic conditions. Communicating the short-term and

emergency nature of policy changes is one way to limit risk, as is ensuring that accommodations are either made

or denied uniformly for all similarly situated employees. Furthermore, employers should retain the right to

monitor, modify, or withdraw the policy at any time.

If engaging in the interactive process for permanent work restrictions, it is not recommended that COVID-19 be

used as a factor in determining whether a requested accommodation may cause undue hardship unless the

employer has permanently changed its business model as a result of the pandemic.

DISCLAIMER: THE ANSWERS TO THESE QUESTIONS ARE RELATED TO CALIFORNIA LAW, THOUGH SOME PRINCIPALS MAY BE APPLICABLE TO OTHER JURISDICTIONS. IT IS
IMPORTANT TO SEEK LEGAL ADVICE FROM AN ATTORNEY LICENSED IN YOUR JURISDICTION. MANY ISSUES ALSO DEAL WITH EMPLOYMENT SPECIFIC ISSUES NOT RELATED
TO WORKERS’ COMPENSATION. YOU SHOULD SEEK ADVICE FROM COUNSEL COMPETENT IN EMPLOYMENT LAW OR OTHER RELATED AREAS OF PRACTICE FOR YOUR
JURISDICTION. EACH CASE HAS ITS OWN SPECIFIC FACTS AND ISSUES. THE INFORMATION PROVIDED HERE CANNOT ADDRESS THOSE SPECIFIC ISSUES, AND THUS IS NOT
INTENDEDTO BE LEGAL ADVICE. THIS IS FOR INFORMATIONAL PURPOSES ONLY.

2) What should employer’s stance be when employee refuses to return to work due to COVID-19?

From a workers’ compensation perspective, if a return to work offer is made, and an employee refuses to return to

work due to COVID-19, the employer is no longer liable for continuing temporary disability benefits. Likewise,

the employer would not be liable for making permanent disability advances if a viable return to work offer is

made, assuming it provides the injured worker 85% or more of their pre-injury wages.

Employers can, however, allow their employees to take paid time off but may want to consider following PTO

policies to help ensure a sufficient workforce. Additionally, employers may want to offer hesitant employees

unpaid leave.
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3) When pre-existing mental illness is exacerbated by COVID-19, what risks do we face as employers?

In the realm of workers’ compensation, you take your employees as you find them, meaning that an “eggshell”

applicant who is more susceptible to psychiatric injury poses a greater risk to their employer. If a fragile

employee’s pre-existing mental illness is exacerbated by COVID-19, a subsequent event at work such as a stressful

interaction with a coworker, customer, vendor, etc., could result in an industrial injury to the psyche assuming the

injured worker can establish that the predominant cause of their symptoms resulted from the workplace event.

If an employee with pre-existing mental illness develops COVID-19 on an industrial basis, and this in fact

exacerbates their mental condition, this too may result in exposure for the employer for, at the very least,

psychiatric/psychological treatment to bring them back to their mental baseline, and even potentially for disability

benefits depending on the severity of that exacerbation.

4) Can an employee be terminated due to PPE non-

compliance or refusal of COVID-19 testing when

there is an active workers’ compensation claim?

Yes, but it needs to be done according to a written

policy that is implemented and carried out objectively

and consistently with all employees. An employee with

an active workers’ compensation claim should not be

shielded from actions or consequences that other

employees without claims face. That being said, to

avoid exposure for a discrimination claim under Labor

Code § 132(a), you should have your PPE policy in

writing, and that policy should be posted in a

conspicuous location(s) throughout the employment

site(s). The policy should also be made available to

employees in writing, and they should sign an

acknowledgement of receipt of said policy. PPE that is

required by the employer should be provided to

employees, free of charge.

If an employee refuses to wear a mask or use PPE, then

the employer should first attempt to explain the

requirement to the employee and convince the employee

of the need to wear the mask/PPE. If an employee

continues to refuse the safety requirement, the employer

may be able to suspend the employee or take further

action as necessary, unless an employee’s disability

prevents him or her from wearing a mask, in which case

the Americans with Disabilities Act would come into

play, and an employment law attorney should be

consulted.

DISCLAIMER: THE ANSWERS TO THESE QUESTIONS ARE RELATED TO CALIFORNIA
LAW, THOUGH SOME PRINCIPALS MAY BE APPLICABLE TO OTHER
JURISDICTIONS. IT IS IMPORTANT TO SEEK LEGAL ADVICE FROM AN ATTORNEY
LICENSED IN YOUR JURISDICTION. MANY ISSUES ALSO DEAL WITH EMPLOYMENT
SPECIFIC ISSUES NOT RELATED TO WORKERS’ COMPENSATION. YOU SHOULD
SEEK ADVICE FROM COUNSEL COMPETENT IN EMPLOYMENT LAW OR OTHER
RELATED AREAS OF PRACTICE FOR YOUR JURISDICTION. EACH CASE HAS ITS OWN
SPECIFIC FACTS AND ISSUES. THE INFORMATION PROVIDED HERE CANNOT
ADDRESS THOSE SPECIFIC ISSUES, AND THUS IS NOT INTENDED TO BE LEGAL
ADVICE. THIS IS FOR INFORMATIONAL PURPOSESONLY.
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5) If a COVID-19 incident is reported, do we have the duty to inform the general workforce?

There is no legal duty to inform the general workforce of a COVID-19 incident. However, the CDC has advised

employers to inform fellow employees of their possible exposure to COVID-19, without disclosing the identity of

the person who tested positive. You may also wish to advise customers, vendors, and visitors of their possible

exposure.

If an employee tests positive, an employer should do the following:

o Determine where exactly the employee was physically present at work during the last 14 days and

what other employees may have been in overlapping areas;

o Ask the COVID-19 Positive employee to identify any other employees with whom s/he had contact

during the prior 14 days;

o Alert all employees that are identified that they may have been exposed to a co-worker diagnosed

with COVID-19 and direct them to keep an eye out for symptoms. DO NOT reveal the identity of

the co-worker;

o Allow any employee who has close contact with someone with COVID-19 to stay home (and work

remotely if possible) for 14 days after exposure based on the time it takes to develop illness.

6) What are the legal ramifications on reduction of workforce pay?

In the realm of workers’ compensation, be aware that while a reduction in workforce pay is allowable, reducing an

employee’s temporary disability rate based on a post-injury reduction in pay will likely result in litigation and

could expose you to penalties under Labor Code § 5814.

Because Labor Code § LC 4453(c)(4) allows an employee’s temporary disability rate to be based on earning

capacity instead of actual wages, reducing an employee’s temporary disability rate to reflect a reduction in

workforce pay is not recommended. The WCAB has been very reluctant to hold that an applicant’s post-injury

wage decreases adequately reflect his or her earning capacity since the Labor Code does not require disability rates

be based on actual earnings.

DISCLAIMER: THE ANSWERS TO THESE QUESTIONS ARE RELATED TO
CALIFORNIA LAW, THOUGH SOME PRINCIPALS MAY BE APPLICABLE
TO OTHER JURISDICTIONS. IT IS IMPORTANT TO SEEK LEGAL ADVICE
FROM AN ATTORNEY LICENSED IN YOUR JURISDICTION. MANY ISSUES
ALSO DEAL WITH EMPLOYMENT SPECIFIC ISSUES NOT RELATED TO
WORKERS’ COMPENSATION. YOU SHOULD SEEK ADVICE FROM
COUNSEL COMPETENT IN EMPLOYMENT LAW OR OTHER RELATED
AREAS OF PRACTICE FOR YOUR JURISDICTION. EACH CASE HAS ITS
OWN SPECIFIC FACTS AND ISSUES. THE INFORMATION PROVIDED
HERE CANNOT ADDRESS THOSE SPECIFIC ISSUES, AND THUS IS NOT
INTENDED TO BE LEGAL ADVICE. THIS IS FOR INFORMATIONAL
PURPOSESONLY.
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7) How can we legally secure a firm order when it comes to quarantine and vaccination proceedings

especially for the workforce who is anti-vaccine?

Regarding quarantine proceedings, if someone has tested positive for COVID-19 symptoms, follow the steps

outlined above though do note that you cannot control where an employee goes and who they come into contact

with outside of work.

Assuming a vaccination is developed, employers may wish to encourage employees to be vaccinated. However, if

they sponsor vaccinations and/or have the vaccinations administered on-site, the employer may face liability for

any adverse reactions and any time off that is required to recover from said reactions.

Are employers required to cover any additional costs that employees incur when working from home?

Yes. Labor Code § 2802 requires employers to reimburse their employees for the reasonable and necessary

expenses they incur in direct consequence of discharging their job duties. The purpose of this statute is to prevent

employers from passing operating expenses on to their employees. For instance, where it is mandatory for

employees to use their personal cell phones for work, generally they must be compensated for a reasonable

percentage of their phone plans.

In the context of a workers’ compensation claim, having an employee work from home as a temporary

accommodation may be a more economic option than paying them temporary disability benefits, even if the

employer has to compensate them for additional expenses such as a portion of their cell phone bill, etc.

8) When hiring, can the employer screen

applicants for COVID-19?

According to the EEOC, yes. An employer may

screen job applicants for symptoms of COVID-19

after making a conditional job offer, as long as it

does so for all entering employees in the same

type of job. This holds true for making a job offer

to return to work post-injury. However, if an

employee tests positive, the return to work offer

cannot be withdrawn. Instead, the employee

should be allowed to self-quarantine for at least

14 days, or until symptoms resolve fully and there

has been no fever for at least 3 days without the

use of fever reducing medication. At that point in

time, they should be allowed to resume working

according to the terms of the return to work offer.

DISCLAIMER: THE ANSWERS TO THESE QUESTIONS ARE RELATED TO CALIFORNIA LAW,
THOUGH SOME PRINCIPALS MAY BE APPLICABLE TO OTHER JURISDICTIONS. IT IS
IMPORTANT TO SEEK LEGAL ADVICE FROM AN ATTORNEY LICENSED IN YOUR
JURISDICTION. MANY ISSUES ALSO DEAL WITH EMPLOYMENT SPECIFIC ISSUES NOT
RELATED TO WORKERS’ COMPENSATION. YOU SHOULD SEEK ADVICE FROM COUNSEL
COMPETENT IN EMPLOYMENT LAW OR OTHER RELATED AREAS OF PRACTICE FOR
YOUR JURISDICTION. EACH CASE HAS ITS OWN SPECIFIC FACTS AND ISSUES. THE
INFORMATION PROVIDED HERE CANNOT ADDRESS THOSE SPECIFIC ISSUES, AND THUS
IS NOT INTENDEDTO BE LEGAL ADVICE. THIS IS FOR INFORMATIONAL PURPOSES ONLY.

Kala M. Schmidt 
kschmidt@theoakslawgroup.com

P: 562.606.0102

mailto:kschmidt@theoakslawgroup.com


Eric is Managing Partner of his firm’s employment department and an
18-year trial attorney. He represents businesses in a wide range of
employment and labor law matters, including wage-and-hour issues, and
cases involving claims of discrimination, harassment, retaliation,
wrongful termination and class actions. He is an expert in devising
creative and effective strategies for investigating, litigating and
negotiating settlements. He counsels business owners, managers and HR
professionals on federal and state labor regulations, and is an
experienced advocate before the EEOC, DLSE and other governmental
agencies. Mr. De Wames has most recently co-authored Navigating
COVID-19: A Legal Guide for California Employers, available on his firm
website.
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please feel free to reach out to Eric De Wames at edewames@sullivanattorneys.com if you

would like to seek his legal counsel on how to proactively deal with the issues listed below.

1) Can we implement specific policies for elder employees or employees who have pre-existing

comorbidities?

2) What logistics should employers consider when preparing for the physical return of its

workforce?

3) Are there any steps employers should take to address workplace harassment related to

Covid-19?

4) What legal responsibility do employers have to allow for parents or caregivers “time off

from work” to care for the sick or children who have been dismissed from school?

5) How can we legally secure a firm order when it comes to quarantine and vaccination

proceeding especially the workforce who is anti-vaccine?

6) Are employers required to cover any additional costs that employees incur when working

from home?

7) What are the legal ramifications on reduction of workforce pay?

8) When hiring, can the employer screen applicants for Covid-19?
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Leaders,

MasterClass Elite Group would like to extend a sincere “THANK YOU” for your belief in

us and for supporting our vision every step of the way.

The Soto’s

Join us on our next virtual Venture:

Thursday, July 16, 2020 | 10:00AM – 11:30AM PST
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