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Legislative Intent

A.

%‘1& A" >

The Town of Amherst intends this Chaper to gsfablis ongble and uniform
standards and procedures for wireless facilities? eple 5 1nsta11at10n
collocation, modification, operation, relocation and
boundaries, consistent with and to the extent permitted under federalt and Nef‘f""'f ork state
law. The standards and procedures contained in this Chapter are &% ftended to, and should be
applied to, protect and promote public health, safety and welfarg{ and also balance the
benefits that flow from robust, advanced wireless services with the Town’s local values,
which include without limitation the aesthetic character of the Town, its neighborhoods and
community.

This Chapter is not 1ntended to, nor shall it be interpreted or applied to: (1) prohlblt or
effectively prohibit any personal wireless service provider’s ability to provide personal
wireléss services; (2) prohibit or effectively prohibit any entity’s ability to provide any
interstate or intrastate telecommunications service, subject to any competitively neutral and
nondiscriminatory rules or regulation for rights-of-way management; (3) unreasonably
discriminate among providers of functionally equivalent services; (4) deny any request for
authorization to place, construct or modify personal wireless service facilities on the basis of
environmental effects of radio frequency emissions to the extent that such facilities comply
with the Federal Communication Commission’s regulations concerning such emissions; (5)
prohibit any collocation or modification that the Town may not deny under federal or New




York state law; or (6) otherwise authorize the Town to preempt any applicable federal or
New York state law. :

Definitions

The abbreviations, phrases, terms and words in this Chapter will have the meaning
assigned to them in this Section , as may be appropriate, in Chapter (Purpose,
Interpretation and Definitions), as may be amended from time to time, unless context indicates
otherwise. Undefined phrases, terms or words in this section will have the meanings assigned to
them in 47 U.S.C. §702, as may be amended from time to time, and, if not defined therein, will
have their ordinary meanings. In the event that any definition assigned to any phrase, term or
word in this section conflicts with any federal or state-mandated definition, the federal or state-
mandated definition will control.

“Approval Authority” means the board or official responsible for review of permit applications
and vested with the auth@tity to approve or deny such applications. The approval authority for a
project which requiregig” use permit or administrative temporary use permit refers to the

' bby the FCC in 47 C.F.R § 1.40001(b)(1), as may be
Ctilre or equipment at a fixed location that enables

e

fications between user equipment and a

encompass a tower as defined in 47 C.F.R

siated w1£h dower. The term includes, but is not limited
Ric: services such as private, broadcast, and

d fixed wireless services such as

FCC-licensed or authorized witglessg
communications network. The term
§1.40001(b)(9) or any equipment ass
to, equipment associated with wireless co
public safety services, as well as unlic% ;
microwave backhaul. The term includes, but is not A O:fransceivers, antennas,
coaxial or fiber-optic cable, regular and backup po: upplies, and ‘c@mparable equipment,
regardless of technological configuration (includiiig at

networks). The term includes any structure other thafi 4 tower that, at the time.the relevant

application is field with the State of local government under this section, Suppotig;or houses

under the applicable zoning or siting process, or under another Stat ocal regulatory review
process, even if the structure was not build for the sole or primary puifpose of providing such
support. The terms does not include any structure that, at the time the relevant application is
filed with the State or local government under this section, does not support or house equipment
described in 47 C.F.R. § 1.40001(b)(1)(1)-(ii).

“Collocation” means the same as defined by the FCC in 47 C.F.R § 1.40001(b)(2), as may be
amended, which defines that term as the mounting or installation of transmission equipment on
an eligible support structure for the purpose of transmitting and/or receiving radio frequency
signals for communications purposes. As an illustration and not a limitation, the FCC’s
definition effectively means “to add” and does not necessarily refer to more than one wireless
facility installed at a single site.

“Completely Stealth” means concealment techniques that completely screen all transmission
equipment from public view and integrate the transmission equipment with the surrounding
natural and/or built environment such that, given the particular context, the average, untrained
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observer does not recognize the existence of the wireless facility and concealment technique.
Stealth concealment techniques include, but are not limited to: (1) transmission equipment
placed completely within existing architectural feature such that the installation causes no visible
change to the underlying structure and (2) new architectural features that mimic the underlying
building in architectural style, physical proportion and quality of construction materials.
Architectura] feature commonly used as stealth concealment include, but are not limited to,
church steeples, cupolas, bell towers, clock towers, pitched faux-roofs, water tanks and flagpoles.
Further, whether a wireless facility qualifies as a steal facility depends on the context that exists
at a given location and is evaluated on a case-by-case basis.

“CPCN” means a “Certificate of Public Convenience and Necessity” granted by the NPUC or its
duly appointed successor agency pursuant to New York Codes, Rules and Regulations §16 et
seq., as may be amended.

“NPUC” means the New, York Public Utilities Commission, or it’s duly appointed successor
agency.

“FAA” means the

“FCC” means the’ nmunigitions Commission or its duly appointed successor agency.

“OTARD” means “aij\
may be amended, and
diameter.

“Personal Wireless Services” me

may be amended, which deﬁnes the ter commetcial moblle services, unlicensed w1reless

gys servigés

(c)(7)(C)(i), as my be amended, which defines th¢ i
wireless services.

“RF” means radio frequency.

“Section 6409” means Section 6409(a) of the Middle Class Tax Reliéffand Job Creation Act,
Pub. L. No. 112-96, 126 Stat. 156 (Feb.22, 2012), codified as 47 US:C. § 1455(a), as may be
amended or superseded. -

“Temporary Wireless Facilities” means portable wireless facilities intended or used to provide
personal wireless services on a temporary or emergency basis, such as a large-scale special event
in which more users than usual gather in a confined location or when a disaster disable
permanent wireless facilities. Temporary wireless facilities include without limitation, cells-on-
wheels (“COWSs”), sites-on-wheels (“SOWSs”), cells-on-light-trucks (“COLTSs”) or other
similarly portable wireless facilities not permanently affixed to a site on which it is located.

“Tower” means the same as defined by the FCC in 47 C.F.R. § 1.40001 (b)(9), as may be
amended, which defines that terms as any structure built for the sole or primary purpose of
supporting any FCC-licensed or authorized antennas and their associated facilities, including
structures that are constructed for wireless communications services including, but not limited to,
private, broadcast, and public safety services, as well as unlicensed wireless services and fixed
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wireless services such as microwave backhaul, and the associated site. Examples include, but
are not limited to, monopoles, mono-trees and lattice towers.

“Transmission Equipment” means the same as defined by the FCCin47 C.F.R. §
1.40001(b)(8), as may be amended, which defines that term as equipment that facilitates
transmission for any FCC-licensed or authorized wireless communication service, including, but
not limited to, radio transceivers, antennas, coaxial or fiber-optic cable, and regular and backup
power supply. The term includes equipment associated with wireless communications services
including, but not limited to, private, broadcast, and public safety services, as well as unlicensed
wireless services and fixed wireless services such as microwave backhaul.

“Wireless” means any FCC-licensed or authorized wireless communication service transmitted
over frequencies in the electromagnetic spectrum.

Applicability

within the ’1;& i
modify, c .jesiécate relog

exempted t 16 Sectif n ) or governed under Chapter pursuant

f ding Section , the provisions in this
1re1ess ac111t1es owned and operated by the Town

% :
intended to extend signals for pefr‘sonal wirele
business (such as a femtocell or indoor dis
facilities or equipment owned and operated; :
use in connection with electrical power gene ~"ﬁon transtission a
subject to NPUC General Order <

C. Requests for Approval Pursuant to section 6409. "All requests for;approval submitted
pursuant to section 6409 will be first evaluated pursuant to thé.provision in Chapter

1gglbut10n facilities

Permits Required

A. Minor Use Permit. A minor use permit, subject to the Zoning Administrator’s prior
review and approval in accordance with Chapter (Minor Use Permits), is required
for new wireless facilities and substantial changes to existing wireless facilities that:

1. Are or will be in preferred locations as defined in Section and do not
require an exemption pursuant to Section
2. Are or will be in any location and are completely stealth.

B. Special Use Permit. A special use permit, subject to the Zoning Board of Appeals prior
review and approval in accordance with Chapter (Variance and Special Use
Permits), is required for:

1. All wireless facilities in discouraged locations as defined in Section ;
2. All wireless facilities on private property within 500 feet from a residence,



except for completely stealth facilities subject to a minor use permit pursuant to Section

3. All unconcealed wireless facilities in any zone; and
4, All wireless facilities that require an exemption pursuant to Section .
C. Administrative Temporary Use Permit. An administrative temporary use permit, subject
to the Zoning Administrator’s prior review and approval in accordance with the
procedures and standards in Section is required for any temporary wireless
facility, unless deployed in connection with an emergency pursuant to Section
D. Other Permits and Regulatory Approvals. In addition to any special use permit, minor
use permit or other permit required under this Chapter, the applicant must obtain all other
required prior permits and other regulatory approvals from other Town departments, and
state and federal agencies. Any special use permit, minor use permit or other permit
granted under this Chapter will be subject to the conditions and/or other requirements in
any other requirgfhprior permits or other regulatory approvals from other Town

Ve

shall not approve any w1re1ess facﬂlty subject toa

L

publish in any pubhcly stated
B. Mlmmum Application Conte

connection with a wireless facﬂ1t\§f

1. Master Application and Applicabl e. }h
applicable special use permit or mino wgse pott
application fee. ~ :

2. Owner’s Authorization and Title Report For facilities prg :
private property, the applicant must provide a title report p ed within the six
months prior to the application filing date in order for theZl:dwn to verify the property
owner’s identity. No title report is required for facilitieS:;proposed or located in the
public rights-of-way. If the applicant does not own the subject property or support
structure in the public rights-of-way, the application must include a written
authorization signed by the property owner that empowers the applicant to file the
application and perform all wireless facility construction, installation, perpetratlon
and maintenance to the extent described in the application.

3. Regulatory Authorizations. To the extent that the applicant claims any regulatory
authorization or other right to use the public rights-of-way, such as a CPCN, the
applicant must provide a true and correct copy of the certificate, license, notice to
proceed or other regulatory authorization that supports the applicant’s claim.



4.

Project Plans. A fully dimensioned site plan and elevation drawings prepared and
sealed by a New York-licensed engineer showing any existing wireless facilities will
all existing transmission equipment and other improvements, the proposed wireless
facility with all proposed transmission equipment and other improvements and the
legal boundaries of the leased or owned area surrounding the proposed wireless
facility and any associated access or utility easements. The plans must contain all
other elements and details required for site plans submitted with a special use permit
application.

Site Photos and Photo simulations. Photographs and photo simulations that show
the proposed wireless facility in context of the site from reasonable line-of-sight
locations from public streets or other adjacent viewpoints, together with a map that
show the photo location of each view angle.

1 tr iSmitting antennas and the boundaries of areas with
{ &gﬁ%’; ntrolled/general population limit (as that term is
defined by the FCC) and g} So the boun%ﬁ; % of areas with RF exposures in excess of
the controlled/occupations mit 5 : *é*"’t’e i is defined by the FCC) Each such
boundary shall be clearly 1t arlg '
project site.
Acoustlc Analy51s A wrltten report hat a QY}C levels for the proposed

hé‘Ut 11m1tat10n all

property lines. In lieu of a written report, the applicant may submit evidence from the
equipment manufacturer that the ambient noise emitted from all the proposed
equipment will not, both individually and cumulatively, exceed the applicable limits.
Project Purpose Statement. A written statement that includes: (a) a description of the
technical objectives to be achieved; (b) an annotated topographical map that identifies
the targeted service area to be benefitted; (c) the estimated number of potentially
affected users in the targeted service area; and (d) full-color signal propagation maps
with objective units of signal strength measurement that show the applicant’s current
service coverage levels from all adjacent sites without the proposed site, predicted

~ service coverage levels from all adjacent sites with the proposed site, and predicted

service coverage levels from the proposed site without all adjacent sites.



9. Alternatives Analysis. The applicant must list all existing structures considered as
alternatives to the proposed location, together with a general description of the site
design considered at each location. The applicant must also provide a written
explanation for why the alternatives considered were unacceptable or infeasible,
unavailable or not as consistent with the development standards in this Chapter as the
proposed location and design. This explanation must include a meaningful
comparative analysis and such technical information and other factual justification as
are necessary to document the reasons why each alternative is unacceptable,
infeasible, unavailable or not as consistent with the development standards in this
Chapter as the proposed location.

C. Procedures for a Duly Filed Application. The Town shall not review any application
unless duly filed in accordance with the provisions in this Section

1. Preé }ubig‘nttal Conference. Before application submittal, applicants must
schedule and attend fe-subi jttal conference with Town staff for all proposed wireless
facilities that requife’ ial ige permit. The town strongly encourages, but does not require, a
pre- -submittal cof € | otherdgproposed wireless facilities The pre- submittal conference
is intended to strégy

‘v'w*

11m1tat1on the appr‘“oﬁpji‘ig; ﬁ‘g 0Je assificat 1,,Qn and permit requ1rements concealment

jd coordmatlon with other Town departments
“"’e{%ssary delays due to application

’ quired) to b ring any draft applications or
2 ut whether such

Zoning Administrator

i g}on to the submittal

responsible for application reifiew %
incompleteness applicants are encoui:

app11cat1on or other material may be inc mplete'
may, in the Zoning Administrator’s discretion, gr _"
appomtment under and/or for g

requirement duplicates information already prov1ded in other material
otherwise unnecessary to the Town’s review under facts and 01rcums
case. Any written exemption will be limited to the project d1scussg t the pre-submittal
conference and will not be extended to any other project.

2. ‘Submittal Appointment. All applications must be filed with the Town at a
pre-scheduled appointment. Applicants may generally submit one application per appointment,
but may schedule successive appointments for multiple applications whenever feasible and not
prejudicial to other applicants. Any application received without an appointment, whether

delivered in-person or through any other means, will not be considered duly filed unless the
- applicant received a written exemption for the Zoning Administrator at a pre-submittal
conference.



3. Appointment Scheduling Procedures. For any event in the submittal process
that requires an appointment, applicants must submit a written request to the Zoning
Administrator. The Zoning Administrator shall endeavor to provide applicants with an
appointment as soon as reasonably feasible and within five business days after a written request
is received.

D. Applications Deemed Withdrawn. To promote efficient review and timely decision, an
application will be automatically deemed withdrawn by the applicant when the applicant
fails to tender a substantive response to the Town within 90 calendar days after the Town
deems the application incomplete in a written notice to the applicant. The Zoning
Administrator may, in the Zoning Administrator’s discretion, grant a written extension for
up to an additional 30 calendar days when the applicant submits a written request prior to
the 90 day that shows good cause to grant the extension. Delays due to circumstances
outside the applicant’s reasonable control will be considered good cause to grant the

extension.
E. Rules and Other Regulations. The Town Board authorizes the
develop and publish permit applications forms, checklists
d other related materials for this Chapter. Without further
ard the Zoning Administrator may from time-to-time
ion forms, checklists, informational handouts and other
3 histrator deems necessary or appropriate to respond
ganges related to this Chapter. The Town Board
ifiistrator to establish other reasonable rules and
regulations, which may includ afion regular hours for appointments with
applicants, as the Zoning Ad . g ecessary or approprlate to must be in
written form and publicly stat
Decisions
A. Notice.

1. General Notice Required for the Application. Public notice a§.
(Special Use Permit- Notice of Hearing) will be required for any specialtyse penfht Public
notice as provided in Section (Minor Use Permits — Procedurg) will be required for any
minor use permit. The approval authority shall not act on any appliéation for a wireless facility
unless the public notice required by law has occurred.

2. Decision Notices. Within five working days after the approval authority approves
conditionally approves or denies an application for a wireless facility or before the FCC
timeframe for review expires (whichever occurs first), the approval authority shall send a written
notice to the applicant and all other parties entitled to receive notice. For any denial notice, the
approval authority shall include the reasons for the denial either in the notice or as a separate
written document.

B. Required Findings for Approval. The approval authority may approve or condition
approve a duly filed application for a special use permit or minor use permit only when the
approval authority finds:

ded in



1. the proposed wireless facility complies with all the findings required for a
special use permit or minor use permit in accordance with Section _ (Special Use
Permit —~When Permitted);

2. the proposed wireless fac111ty complies with all applicable development
standards described in Section

3. the applicant has demonstrated that its proposed wireless facility will be in
compliance with all applicable FCC rules and regulations for human exposure to RF emissions;

4, the applicant has demonstrated a good-faith effort to identify and evaluate
more-preferred locations and potential less-intrusive designs; and

5. the applicant has provided the approval authority with a meaningful
comparative analysis that shows all less-intrusive locations and designed identified in the
administrative record are either technically infeasible or not potentially available.

C. Conditional Approvals. The approval authority may impose any reasonable conditions
on any special use permif or minor use permit, related and proportionate to the subject matter in
the application, as the approyal authority deems necessary or appropriate to promote and ensure
i enet lan, any applicable specific plan and all applicable provisions in

ereless Service Facilities. The Zoning Board of
on, to the site location guidelines in Section or
ursuant to this Section unless the
ollo&v :

cstAotlity 4

Zoning Board of Appéals ﬁnds@ﬂ '
1. The propgged wirelg

facility” as defined in 47 U.S.C. § 33 {

3. the applicant has pro
statement that contains a detailed and fact-speciﬁ f

Y pe

4, the appllcant has provided the Zoning Board of Appealg with: smeamngful
comparative analysis with the factual reasons why all alternative locatioff and/of’gdes1gns
identified in the administrative record (whether suggested by the applieant, the Town, public
comments or any other source) are not technically feasible or potenéf ly available to reasonably
achieve the applicant’s reasonable and clearly defined technical service objective to be achieved
by the proposed wireless facility; and

5. the applicant has demonstrated that the proposed location and design is the
least non-compliant configuration that will reasonably achieve the applicant’s reasonable and
clearly defined technical service objective to be achieved by the proposed wireless facility,
which includes without limitation a meaningful comparative analysis into multiple smaller or
less intrusive wireless facilities dispersed throughout the intended service area.

E. Appeals. Any person or entity may appeal a decision by the approval authority in
accordance with the standards and procedures in (Appeals), except as modified in
this Section . On the next available meeting date after the appeal period lapses, or
as soon as reasonably feasible thereafter, the appellate body shall hold a de novo public hearing
to consider and act on the application in accordance with the applicable provision in the General
Plan, any applicable specific plan and all applicable provisions in the General Plan, any




applicable Speciﬁc plan and all applicable provisions in the Town of Amherst. Appeals from an
approval will not be permitted to the extent that the appeal is based on environmental effects
from RF emissions that comply with all applicable FCC regulations.

Site Location Guidelines

a) Preferred Locations. All applicants must, to the extent feasible, propose new wireless
facilities in locations according to the following preferences, ordered from most preferred to least
preferred. Wireless facilities proposed to be sited in the following locations may be eligible for a
minor use permit.

1. town-owned structures in the public rights-of-way;

2. existing support structures in the public rights-of-way;
3. town-owned property;

4. parcels within industrial zones; and

5. parcels withii¢gemmercial zones;

b) Discouraged Epcati
Locations, ordere 4o

couraged to least discouraged, and the approval authority will
: souraged (or more preferred) locations are technically

feasible and potetia ) more, any wireless facility proposed to be sited in the
following discour{g":*rw';i Ations wil ire;a special use permit:
1. et (which includes, without limitation,
2. all properties within any Bidlogical Presefy® Overlay as defined in the General Plan;
3. all parcels designated as ‘i the General Plan;
4. all parcels within the Histoti w7 District;
5. all parcels within the Decific Plafi area;
6. all other locations not identified as “preferred n secti
¢) Preferred Support Structures. In addition 0/the; %;bdescribed in Section

<

, the Town also expresses its preferericgffor installations on
structures. The approval authority will take info account whether
(or more preferred) support structures are technically feasible
The Town’s preferred support structures are as follows, order
least preferred: _
collocations with existing building-mounted wir;iess facilities;
collocations with existing wireless facilities on electric transmission towers;
collocations with existing freestanding wireless facilities;
new installations on existing buildings;
new installations on existing electric transmission towers;
new freestanding wireless towers;

1 in support

Sa

s.discouraged

ang oter?’%%?ly available.
_, ""fwflom most preferred to

A
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Design Standards

A. Generally Applicable Development Standards. All new wireless facilities and all
collocations or modifications to existing wireless facilities not subject to Section 6409
must conform to the generally applicable development standards in this Section

1.

-the security measures and other improvements into the,

Concealment. Wireless facilities must incorporate concealment elements,
measures and techniques that blend the equipment and other improvements into
the natural and/or built environment in a manner consistent and/or compatible with
the uses germane to the underlying zoning district and existing in the immediate
vicinity.

Overall Height. Wireless facilities may not exceed the applicable height limit for
structures in the applicable zoning district.

Setbacks. Wireless facilities may not encroach into any applicable setback for
structure e subject zoning district.

A re\é

Landscaplng Wi , ilit] ¢lude landscape features when proposed
in a landscaped area. ‘kh dlaughority may require additional landscape
features to screen the wireless 1ty ffom pubh view, av01d or mitigate

unauthorized access theft and Vandallém Security measurg
enhance concealment elements as the approval authority,

5 mughbe designed to
S nec%ssary to blend
f)a ural and/or built
"barbed wire, razor ribbon,

environment. The approval authority shall not appray/
electrified fences or any similar security measures.
Backup Power Sources. The approval authority may approve permanent backup
power sources and/or generators on a case-by-case basis. All backup power
sources and/or generators must be compliant with all generally applicable rules
and regulations for public health and safety, and the approval authority may
require conditions reasonably necessary or appropriate to ensure such compliance.
The Town strongly disfavors backup power sources mounted on the ground or on
poles in the public rights-of-way. :
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8. Lights. Wireless facilities may not include exterior lights other than (i) as may be
required under FAA, FCC or other applicable governmental regulations; and (ii)
timed or motion-sensitive lights for security and/or worker safety. All exterior
lights permitted or required to be installed must be installed in locations and within
enclosures that avoids illumination impacts on other properties to the maximum
extent feasible.

9. Signage; Advertisements. All wireless facilities must include signage that
accurately identifies the equipment owner/operator, the owner/operator’s site name
or identification number and a toll-free number to the owner/operator’s network
operations center. Wireless facilities may not bear any other signage or
advertisements unless expressly approved by the Town, required by law or
recommended under FCC or other United States governmental agencies for
compliance with RF emissions regulations.

9
merely because compl
the project cost.

governmental approval issued by any publlc agency w1th juff n over the
project.
B. Freestanding Wireless facilities.

1. Tower-Mounted Equipment. All tower-mounted equipmient must be mounted as
close to the vertical support structure as possible to reduce its visual profile.
Applicants must mount non-antenna, tower-mounted equipment (including, but not
limited to, remote radio units/heads, surge suppressors and utility demarcation boxes)
directly behind the antennas to the maximum extent feasible. All tower-mounted
equipment, cables and hardware must be painted with flat colors subject to the
approval authority’s prior approval.
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2. Ground-mounted Equipment and Shelters. All ground-mounted equipment must be
concealed within an existing or new structure, opaque fences or other enclosures
subject to the approval authority’s prior approval. The approval authority may require
additional concealment elements as the approval authority finds necessary to blend the
ground-mounted equipment and other improvements into the natural and/or built
environment.

C. Building-Mounted Wireless facilities.

1. Preferred Concealment Techniques. All applicants should, to the extent feasible,
propose new non-tower facilities that are completely concealed and architecturally
integrated into the existing fagade or rooftop features with no visible impacts from any
publicly accessible areas at ground level (examples include, but are not limited to,
antennas behind existing parapet walls or facades replaced with RF-transparent
material and finished to mimic the replaced materials). Alternatively, when
integration with existing building features is not feasible, the applicant should propose
completely g0 led new structures or appurtenances designed to mimic the support

structure’ chitecture and proportions (examples include, but are not limited
to, cupolas;, steeples; ¢himneys and eater tanks). Facilities must be located behind
existig’parapet wall§ or other existing screening elements to the maximum extent
feasib

2. Facade- n wireless facilities cannot be placed behind
existing parapet Wal Sfing screening elements, the approval authority may
approve facade- -mou fierit in accordance with this section. All fagade-

mounted equlpment must oncealed behind screen walls and mounted as ﬂush to
the fagade as practicable. [kt Al -orlty may not approve “pop-out” screen
boxes unless the design is ‘at 9 th the original building or
support structure. Except in 111 ustrla'é 4 oval authority may not approve
any exposed fagade-mounted antennas, 4 i

be screened from
e;cure in

o

uthority may approve

pubhc view with concealment measures that match the underlyif
proportion, quality architectural style and finish. The approya
unscreened rooftop equipment only when it expressly findg that such equipment is
effectively concealed due to its low height and/or setback from the roofline.

4. Associated Ground-Mounted Equipment. Outdoor ground-mounted equipment
associated with building-mounted wireless facilities must be avoided whenever
feasible. In publicly visible or accessible locations, applicants must conceal outdoor
ground-mounted equipment with opaque fences or landscape features that mimic the
adjacent structure(s) such as dumpster corrals and other accessory structures.

D. Right-of-Way Wireless Facilities.

1. Concealment. All wireless facilities in the right-of-way must be concealed to the
maximum extent feasible with design elements and techniques that mimic or blend
with the underlying support structure, surrounding environment and adjacent uses.
Such concealment techniques may include, without limitation, placing equipment
underground or within landscaped areas, painting or coloring the equipment,
mounting the equipment behind existing street signage or rotating the equipment
away from prominent views, installing passively cooled equipment rather that fan-
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cooled equipment, covering any sold or flashing indicator lights on the internal
components. In addition, wireless facilities in the fights-of-way may not
unreasonably subject the public use, for any purpose including expressive or aesthetic
purposes, to inconvenience, discomfort, trouble, annoyance, hindrance, impediment
or obstruction.

Support Structures. All wireless facilities in the pubhc right-of-way must be installed
on existing above-ground structures whenever possible and desirable. Existing
above-ground structures may be replaced with hardened support structures so long as
the replacement structure is substantially similar to the existing structure to be
replaced. The approval authority shall not approve any new, non-replacement
support structures unless: (i) the applicant demonstrates that above-ground support
structures near the project site either do not exist or are not available to the applicant;
or (ii) the approval authority finds that a new, non-replacement support structure
would be moze desirable and consistent with the objectives in this Chapter than

'11ty within any area in which the existing ut111t1es are primarily
derground all non-antenna equipment other than any

Gonnect switch. In all other areas, applicants shall install
nt undéfground to the extent feasible. Additional expense to
ind equipment enclosure does not exempt an

wireless services.
Pole-Mounted Equlpme

conduits, conduit attachments, cables, Wi
from public view to the extent feasible.
Ground-Mounted Equipment. To the extent that the equlpg cannot be placed
underground as required, applicants must install ground-mounted equipment in the
location so that it does not obstruct pedestrian or vehiculg raffic. The approval
authority may require landscaping as a condition of approval to conceal ground-
mounted equipment.
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Standard Conditions of Approval

In addition to all other conditions adopted by the approval authority, all special
use permits and minor use permits, whether approved by the approval authority or
deemed approved by the operation of law, shall be automatically subject to the conditions
in this Section _ . The approval authority shall have discretion to modify or
amend these conditions on a case-by-case as may be necessary or appropriate under the
circumstances to allow for the proper operatlon of the approved facility consistent with
the goals of this chapter.

A. Approved Plans. Before the permittee submits any applications to the Building
Department, the permittee must incorporate this permit, all conditions associated with
this permit and the approved photo simulations into the project plans (the “Approved
Plants?). The permittee must construct, install and operate the wireless facility in
strict compha ce with the Approved Plans. Any alterations, modifications or other

proved Plans, whether requested by the permittee or required by

public agencies with jurisdiction over the wireless fac111ty, must
en request subject to the Zoning Administrator’s prior review

e er the request to the original approval authority if the

B. Build-out Period. 7 ermit willlautomatically expire one year from the issuance
date unless the pgity taifisall other perm1ts and approvals required to install,
iréless facility, which includes without
by any federal, state or local public
sthe wireless facility or its use.

permittee shows good cause to extend ;

j g in a written request for
an extenswn submitted at least 30 day§ p r10 1

x‘glratlon date in this

includes without limitation any and all improvements, equipment, stri’iétures, access
~ routes, fences and landscape features, in a neat, clean and conditions in
accordance with the Approved Plans and all conditions iiythis permit. The permittee
shall keep the site area free from all litter and debris at all times. The permittee, at no
cost to the Town, shall remove and remediate any graffiti or other vandalism at the
site within 48 hours after the permittee receives notice or otherwise becomes aware -
that such graffiti or other vandalism occurred.

D. Compliance with Laws. The permittee shall maintain compliance at all times with all
federal, state and local statutes, regulations, orders or other rules that carry the force
of law (“Laws”) applicable to the permittee, the subject property, the wireless facility
or any use or activities in connection with the use authorized in this permit. The .
permittee expressly acknowledges and agrees that this obligation is intended to be
broadly construed and that no other specific requirements in these conditions are

intended to reduce, relieve or otherwise lessen the permittee’s obligations to maintain

compliance with all Laws.
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. Adverse Impacts on Other Properties. The permittee shall use all reasonable efforts
to avoid any and all undue or unnecessary adverse impacts on nearby properties that
may arise from the permittee’s construction, installation, operation, modification,
maintenance, repair, removal and/or other activities at the site. The permittee shall
not perform or cause others to perform any construction, installation, operation,
modification, maintenance, repair, removal or other work that involves heavy
equipment or machines on (1) any weekday or Saturday between 7PM and 7AM or
(2) any Sunday or holiday. The restricted work hours in this condition will not
prohibit any work required to prevent an actual, immediate harm to property or
persons, or any Administrator’s designee may issue a stop work order for any work
that violates this condition.

. Noise Complaints. The permittee shall conduct all activities on the site in compliance

with the ambi ient noise standards in applicable to the zone in which the site is
situated. In gk nt that any person files a noise complaint and the Town verifies
that such \ valid, the permittee must remedy the violation within 10 days

Town, which may include demonstration that the permittee has

an the permittee’s equipment.

“Bermittee expressly acknowledges and agrees that the
o the site and inspect the improvements and

otice to the permittee; provided, however, that the
igated to, enter onto the site area without
ove any improvements or equipment in
emergencies or when suc mp @V : ment threatens actual, imminent
harm to property or persons. I he permittee wil}{ c/pel
or its designee while such inspection o “mergénc

en y acc

facility, which 1ncludes without limitation such person s full
telephone number, facsimile number, mailing address and ey
permittee shall keep such contact information up-to-date
Indemnification. The permittee and, if applicable, the property owner upon which the
wireless facility is installed shall defend, indemnify and%lold harmless the Town, its
agents, officers, officials, employees and volunteers from any and all (1) damages,
liabilities, injuries, losses, costs and expenses and from any and all claims, demarnds,
law suits, writs and other actions or proceedings (“Claims”) brought against the Town
or its agents, officers, officials, employees or volunteers to challenge, attach, seek to
modify, set aside, void or annul the Town’s approval of this permit, and (2) other
Claims any kind or form, whether for personal injury, death or property damage, that
arise from or in connection with the permittee’s or its agents’, directors’, officers’,
employees’, contractors’, subcontractors’, licensees’, or customers’ acts or omissions
in connection with this permit or the wireless facility. In the event the Town becomes
aware of any Claims, the Town will use best efforts to promptly notify the permittee
and the private property owner and shall reasonably cooperate in the defense. The
permittee expressly acknowledges and agrees that the Town shall have the right to
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approve, which approval shall not be unreasonably withheld, the legal counsel
providing the Town’s defense, and the property owner and/or permittee incurred by
the Town in the course of the defense. The permittee expressly acknowledges and
agrees that the permittee’s indemnification obligations under this condition are a
material consideration that motivates the Town to approve this permit, and that such
indemnification obligations will survive the expiration or revocation of this permit.
J. Performance Bond. Before the Building Official issues any construction permit in
connection with the wireless facility, the permittee shall post a performance bond
from a surety and in a form acceptable to the Town Supervisor and the Town
Attorney in an amount equal to or greater than a written estimate from a qualified
contractor with experience in wireless facilities removal. The written estimate must
include the cost to remove all equipment and other improvements, which includes
without imitation all antennas, radios, batteries, generators, utilities, cabinets, mounts,
brackets, hargare, cables, wires, conduits, structures, shelters, towers, poles,

plete copies of all permits
he wireless facility, which
approvd plans, resolutions and

and other regulatory approvals issued if
includes without limitation all conditigns of
other documentation associated with the pérmit or regi
that the Town cannot locate any such full and complet
approvals in its official records, and the permittee fails to rg{%
permits or other regulatory approvals in the permittee’s fil¢s; any ambiguities or
uncertainties that would be resolved through an examingtjon of the missing
documents will be conclusively resolved against the permittee. ‘

Amortization of Nonconforming Wireless Facilities

Any non-conforming wireless facilities in existence at the time this Chapter becomes
effective must be brought into conformance with this Chapter in accordance with the
amortization schedule in this Section . As used in this section, the “fair market value”
will be the construction costs listed on the building permit application for the subject wireless
facility and the “minimum years” allowed will be measured from the date on which this Chapter
becomes effective.
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Fair Market Value on Effective Date Minimum Years Allowed

Less than $50,000..........ccevvvninenne. 5
$50,000 to $500,000..........oevenneen 10
Greater than $500,000.................. 15

The Zoning Administrator may grant a written extension to a date certain when the
wireless facility owner shows (1) a good faith effort to cure non-conformance; (2) the application
of this Section would violate applicable laws; or (3) extreme economic hardship would result
from strict compliance with the amortization schedule. Any extension must be the minimum
time period necessary to avoid such extreme economic hardship. The Zoning Administrator may
not grant any permanent exemption from this Section.

Nothing in this Section is intended to limit any permit term to less than 10 years. In the
event that the amort1zat;(§“ _equ1red in this Section would reduce the perrmt term to less than 10
antedidpn or after September 29, 2006, then the minimum years allowed
yv the difference between 10 years and the number of years since

on- Emergencies.

itéApplications. The Zoning Administrator
: ct to an admlnlstratlve temporary use
{ and any other

temporary use permit application on the most curg it fo e ared \§' tl%e Planning Department;
(2) the apphcable fee for the apphcatlon 3 a s1te$ at sh w;s the propgs .‘d temporary

relative to property lines and ex1st1ng structures; (4) an RF complianc
d) in this Chapter; (5) an insurance certificate for genergl/¢emmercial 11ab111ty that
names the Town as an additional insured, includes coveraggfot the time period in which
the temporary wireless facility will be placed and carries at least $1,000,000 in coverage
per occurrence. Applications must be submitted in person to the Zoning Administrator.
No pre-submittal conference or appointment is required for a temporary administrative
use permit application.

2. Administrative Review Procedures. After the Zoning Administrator receives a
duly filed application for an administrative temporary use permit, the Zoning Administrator shall
review the application for completeness. After the Zoning Administrator deems the application
complete, the Zoning Administrator shall review the application for conformance with the
required findings in Section and render a written decision to the applicant. Any denials
must include the reasons for the denial. The review shall be administrative in nature and shall
not require notice or a public hearing. In the event that the Zoning Administrator denies an
administrative temporary use permit for a temporary wireless facility, the applicant may appeal
to the Town Supervisor within 10 days. The Town Supervisor shall consider the appeal de novo
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and the Town Supervisor’s decision will be final and not subject to any further administrative
appeals.

3. Required Findings. The Zoning Administrator may approve or conditionally
approve an administrative temporary use permit for a wireless facility only when the Zoning
Administrator finds all of the following:

a. The proposed temporary witeless facility will not exceed 50 feet in overall
height above ground level,

b. The proposed temporary wireless facility complies with all setback
requirements applicable to the proposed location;

c. The proposed temporary wireless facility will not involve any excavation or
ground disturbance;

d. The proposed temporary wireless facility will be compliant with all generally
applicable public health and safety laws and regulations, which includes without limitation
maximum permissible g osure limits for human exposure to RF emissions established by the
FCC; /

proposed temporary wireless facility will not create any nuisance or
icgble to the proposed location;
od tendh: wireless facility will be identified with a sign that

c.

time as the Zoning Administrator ﬁn
the temporary wireless facility; A

e

i. The applicant has not sought approva

substantially the same location within the previous 3¢5/

B. Temporary Wireless Facilities for Emergencies. Temporaryfireless ‘lecilities may
be placed and operated within the Town without an administrative tegiporary use permit only
when a duly authorized federal, state, county or Town official decl ﬁ% an emergency within a
region that includes the Town in whole or in part. Any temporary wireless facilities placed
pursuant to this Section must be removed within five days after the date the emergency is
lifted (whichever occurs first). Any person or entity that places temporary wireless facilities
pursuant to this section must send a written notice that identifies the site location and person
responsible for its operation to the Zoning Administrator as soon as reasonably practicable. -

Compliance Obligations

A. An applicant or permittee will not be relieved of its obligation to comply with every
applicable provision in the Amherst Town Code, any permit, any permit condition or any
applicable law or regulation by reason of any failure by the Town to timely notice, prompt of
enforce compliance by the applicant or permittee. .
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