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Beltran v. Santa Clara County, 514 F.3d 906, (9th Cir. 2008)
Beltrans sued two caseworkers under 42 U.S.C. ' 1983, charging constitutional violations in removing child from their custody and attempting to place him under the supervision of the state by fabricating evidence. Court overruled Doe v. Lebbos, and reversed the district court's ruling that defendants were entitled to absolute immunity.
Brokaw v. Mercer County, 235 F.3d 1000, (7th Cir. 2000)
In 1983, three-year old A.D. Brokaw was removed from her parents' home based on allegations of child neglect. After she turned eighteen, she sued her paternal grandfather, aunt, and uncle, alleging that they conspired to violate her constitutional rights by reporting false claims of child neglect. A.D. also sued the various state actors and agencies involved in removing her from her parents' custody. The district court held that A.D.'s suit was barred by the Rooker-Feldman doctrine because, in effect, A.D. was challenging the validity of the state removal proceedings. The Eleventh Circuit reversed and remanded.
Calabretta v. Floyd, 189 F.3d 808 (9th Cir. 1999)
"This case involves whether a social worker and a police officer were entitled to qualified immunity, for a coerced entry into a home to investigate suspected child abuse, interrogation of a child, and strip search of a child, conducted without a search warrant and without a special exigency." Can you guess what the answer was? "An unlawful entry or search of a home does not end when the government officials walk across the threshold. It continues as they impose their will on the residents of the home in which they have no right to be."
Chavez v. Board of County Commissioners, 2001-NMCA-065, New Mexico Court of Appeals (2001)
Defendants are deputy sheriffs with the Curry County Sheriff's Department, who were called to assist two social workers from the Children, Youth & Families Department on a "child welfare check" at Plaintiff's home. Plaintiff's son had not been attending elementary school. Thus, one reason for the visit to Plaintiff's home was to investigate suspected truancy or educational neglect. Held: "At the time of entry into Plaintiff's home, it was well-settled that the Fourth Amendment to the United States Constitution prohibited unreasonable searches and seizures and was intended to protect the sanctity of an individual's home and privacy."
Croft v. Westmoreland County Children and Youth Servs., 103 F.3d 1123 (3d Cir. 1997)
Holding that "a state has no interest in protecting children from their parents unless it has some reasonable and articulable evidence giving rise to a reasonable suspicion that a child has been abused or is in imminent danger of abuse."
Doe v. Gooden, 214 F.3d 952 (8th Cir. 2000)
School district officials can be liable under 1983 if they are deliberately indifferent to acts committed by a teacher that violate a student's constitutional rights.
Franz v. United States, 707 F 2d 582, US Ct App (1983)
"The undesirability of cultural homogenization would lead us to oppose efforts by the state to assume a greater role in children's development, even if we were confident that the state were capable of doing so effectively and intelligently." A brilliant analysis of the fundamental right to be free of unwarranted state interference between the child-parent bond, in this case stemming from the Witness Protection Program.
Good v. Dauphin County Soc. Servs. for Children and Youth, 891 F.2d 1087, (3d Cir. 1989)
"[P]hysical entry into the home is the chief evil against which the ... Fourth Amendment is directed," the Court explained, while adding: "It is a 'basic principle of Fourth Amendment law' that searches and seizures inside a home without a warrant are presumptively unreasonable." No qualified immunity claim to be found here.
Heartland Acad. Cmty. Church v. Waddle, 335 F.3d 684, (8th Cir.2003)
Waddle, as Chief Juvenile Officer for the Second Circuit of Missouri, effected the removal of 115 boarding students from Heartland Christian Academy . Waddle had obtained ex parte probable-cause state-court orders to remove some of the boarding students, there were no orders of any kind to remove many of the students who were taken from the school. This case is noted for its brilliant analysis of Eleventh Amendment sovereign immunity, the Rooker-Feldman doctrine, and immunity as an officer of a juvenile court. The court held that: "any single violation of Heartland's federal constitutional rights in this case would be sufficient to sustain Heartland's claim for injunctive relief under ' 1983."
Jones v. Hunt, 410 F.3d 1221 (10th Cir. 2005)
No qualified immunity in this ' 1983 action for alleged violations of Fourth Amendment rights arising from girl's in-school seizure by a deputy sheriff and s Social Worker Supervisor for the New Mexico Children, Youth, and Families Department ("CYFD"). "We conclude that the Fourth Amendment violation as alleged in this case is both obvious and outrageous."
Kelson v. Springfield, 767 F 2d 651, (9th Cir. 1985)
"Supreme Court and Ninth Circuit precedent establish that a parent has a constitutionally protected liberty interest in the companionship and society of his or her child. The state's interference with that liberty interest without due process of law is remediable under section 1983."
Lopkof v. Slater, 103 F.3d 144 (10th Cir. 1996) (Unpublished)
Defendants do not dispute that the law was clearly established that a warrantless search of a private residence is per se unreasonable under the Fourth Amendment unless one of "a few specifically established and well-delineated exceptions" applies. Defendants maintain that because they had "received specific information questioning the safety of children," they acted in an objectively reasonable manner when they entered Lopkoff's private residence. Wrong, and no qualified immunity for these officers.
Loudermilk v. Arpaio, 2007 U.S. Dist. LEXIS 76819 (D. Ariz. September 27, 2007)
With respect to Plaintiffs' claim based on violation of the Fourteenth Amendment, parents and children have a constitutional right to live together without governmental interference and will not be separated without due process of law except in emergencies. Motion to dismiss by CPS worker and others who coerced entry into home denied.
Mabe v. San Bernardino, 237 F.3d 1101 (9th Cir. 2001)
Section 1983 creates a cause of action against any person who, acting under color of state law, violates the constitutional rights of another person. Whether reasonable cause to believe exigent circumstances existed in a given situation, "and the related questions, are all questions of fact to be determined by a jury." Hence, no immunity for social worker under 42 U.S.C. 1983.
NEW! Michael v. Gresbach, (7th Cir. 2008)
The court held that: "a reasonable child welfare worker would have known that conducting a search of a child's body under his clothes, on private property, without consent or the presence of any other exception to the warrant requirement of the Fourth Amendment, is in direct violation of the child's constitutional right to be free from unreasonable searches." No qualified immunity for this CPS caseworker! The court also held that the state statute that allowed for "investigations" on private property without a search warrant was itself unconstitutional as applied.
Malik v. Arapahoe County Dept. of Soc. Servs.191 F.3d 1306, (10th Cir. 1999)
"The defense of qualified immunity protects government officials from individual liability under 42 U.S.C. ' 1983 for actions taken while performing discretionary functions, unless their conduct violates "clearly established statutory or constitutional rights of which a reasonable person would have known." Court also held that: "it was clearly established law that, except in extraordinary circumstances, a parent has a liberty interest in familial association and privacy that cannot be violated without adequate pre-deprivation procedures."
Norfleet v. Arkansas Dept. of Human Servs., 989 F.2d 289 (8th Cir. 1993)
Court denies qualified immunity to the Human Services Director and caseworker involved because the state obligation to provide adequate medical care, protection, and supervision with respect to children placed in foster care was well established as of 1991.
Parkhurst v. Trapp, 77 F.3d 707 (3rd Cir. 1996)
The defendants attempt to avoid the imposition of summary judgment by arguing that, even if their conduct violated the Fourth Amendment, qualified immunity should shield them from liability. Qualified immunity is available to state actors in Section 1983 suits if those actors reasonably believed that their conduct was lawful. However, a good faith belief in the legality of conduct is not sufficient. Held: No qualified immunity.
Ram v. Rubin, 118 F.3d 1306 (9th Cir. 1997)
Holding "a parent has a constitutionally protected right to the care and custody of his children and he cannot be summarily deprived of custody without notice and a hearing except when the children are in imminent danger." No qualified immunity for social worker who removed child not in imminent danger.
Rogers v. County of San Joaquin, 487 F.3d 1288 (9th Cir. 2007)
Court held: "the rights of families to be free from governmental interference and arbitrary state action are also important. Thus, we must balance, on the one hand, the need to protect children from abuse and neglect and, on the other, the preservation of the essential privacy and liberty interests that families are guaranteed under both the Fourth and Fourteenth Amendments of our Constitution." Section 1983 case reinforces that removal of children from home by caseworker absent either a warrant or exigent circumstances violates those rights, and therefore no qualified immunity applies to caseworker.
Roska v. Peterson, 328 F.3d 1230, (10 Cir. 2003)
Holding no immunity for caseworkers who entered a home lacking either exigency or a warrant, and finding constitutional protection in the right to maintain a family relationship, Court held: "the law is now clearly established that, absent probable cause and a warrant or exigent circumstances, social workers may not enter an individual's home for the purpose of taking a child into protective custody."
Tennenbaum v. Williams, 193 F.3d 581, (2d Cir. 1999)
"We affirm the judgment insofar as it holds that the medical examination violated the Tenenbaums' and Sarah's procedural due-process rights and Sarah's Fourth Amendment rights and awards damages therefor. . . We conclude, however, that there is a triable issue of fact as to whether the defendants' removal of Sarah from school was contrary to the procedural requirements of the Due Process Clause and to Sarah's right to be free from unreasonable seizures under the Fourth Amendment." The Missouri Bar has an informative Courts Bulletin describing the case.
Turner v. Houseman, Docket: 07-6108 (10th Cir. 2008) (Unpublished)
"It was clearly established, at least two years before the events in question, that absent probable cause and a warrant or exigent circumstances, neither police nor social workers may enter a person's home without a valid consent, even for the purpose of taking a child into custody, much less to conduct a search. It was also established that the warrantless seizure and detention of a person without probable cause or exigent circumstances, as alleged in Turner's petition, is unreasonable."
Wallis v. Spencer, 202 F.3d 1126 (9th Cir. 2000)
"In cases of alleged child abuse, governmental failure to abide by constitutional constraints may have deleterious long-term consequences for the child and, indeed, for the entire family. Ill-considered and improper governmental action may create significant injury where no problem of any kind previously existed."
Walsh v. Erie County Dep't of Job & Family Servs., 240 F. Supp. 2d 731, (N.D. Ohio 2003)
"Despite the Defendants' exaggerated view of their powers, the Fourth Amendment applies to them, as it does to all other officers and agents of the state whose requests to enter, however benign or well-intentioned, are met by a closed door. . . Any agency that expects to send its employees routinely into private homes has a fundamental obligation to ensure that those employees understand the constitutional limits on their authority."
Weller v. Dept of Soc. Servs., 901 F.2d 387, (4th Cir. 1990)
"Substantive due process does not categorically bar the government from altering parental custody rights." What I find interesting about this case is that it was brought pro se, and that he sued a lot more people than I am.
Whisman v. Rinehart, 119 F.3d 1303 (8th Cir. 1997)
Whismans filed this action against juvenile officers and social workers, claiming they violated plaintiffs' constitutional rights of familial association, denying plaintiffs due process of law. Defendants filed a motion to dismiss, contending that plaintiffs' claims were not actionable under 42 U.S.C. ' 1983. Guess again!
Wooley v. City of Baton Rouge, 211 F.3d 913, (5th Cir. 2000)
Holding that a "childs right to family integrity is concomitant to that of a parent. No qualified immunity for police officers who removed young child in this section 1983 action.

Right to raise children as parents choose
· Meyer v. Nebraska, 262 U.S. 390 (1923). The Court held that a statute forbidding the teaching of the German language impermissibly encroached on the liberty parents possess. The Court explained that the Due Process Clause of the Fourteenth Amendment protects this liberty, incorporating “the right to marry, establish a home, and bring up children.”

· Pierce v. Soc’y of Sisters, 268 U.S. 510 (1925). Relying on Meyer, the Court struck down an Oregon statute requiring children to attend public schools. This statute interfered with the right of parents to select private or parochial schools for their children and that it lacked a reasonable relation to any purpose within the competency of the state. 
Right to make decisions about children
· Wisconsin v. Yoder, 406 U.S. 205 (1972). The Court held that Wisconsin’s compulsory education law violated an Amish father’s rights to take his 15-year-old children out of school to complete their education in Amish ways at home. 

· Troxel v. Granville, 530 U.S. 57 (2000). The Court declared unconstitutional a Washington statute that authorized judges to order parents to permit more visitation between children and their grandparents than the parents desired. 
Foundational cases for applying constitutional protections in child welfare cases
· Prince v. Massachusetts, 321 U.S. 158 (1944). The Court held states may prosecute parents when they expose their children to serious hazards to their well-being.

· Stanley v. Illinois, 405 U.S. 645 (1972). The Court declared unconstitutional an Illinois dependency statute that deprived unmarried fathers of the care and custody of their children on the death of the mother without any showing of the father’s unfitness. 
Right to resist coercive state intervention in the family
· Duchesne v. Sugarman, 566 F.2d 817, 825 (2d Cir. 1977). The Second Circuit held “[T]he right of the family to remain together without the coercive interference of the awesome power of the state . . .encompasses the reciprocal rights of both parent and child.” The court explained that children have the constitutional right to avoid dislocat[ion] from the emotional attachments that derive from the intimacy of daily association with the parent.”
Right of parents to procreate
· Skinner v. Oklahoma, 316 U.S. 535, 536 (1942). The Court held an Oklahoma law that allowed the state to sterilize persons “convicted two or more times for crimes amounting to felonies involving moral turpitude,” violated the Equal Protection Clause of the Fourteenth Amendment because it infringed upon the fundamental “right to have offspring.”

· Griswold v. Connecticut, 381 U.S. 479 (1965). The Court held unconstitutional a Connecticut law that barred the use and distribution of contraceptives, even for married persons. The Court ruled the Constitution protects various kinds of intimate privacy and the marriage relationship fell well within a zone of privacy that protected couples from virtually all governmental regulation. 

· Eisenstadt v. Baird, 405 U.S. 438 (1972). The Court reasoned that because the marital privacy recognized in Griswold protects two independent and distinct individuals, this protection should apply equally to a single person. Accordingly, the Court invalidated a Massachusetts statute that prohibited the distribution of contraceptives to unmarried persons.

· Roe v. Wade, 410 U.S. 113 (1973), declaring for the first time that part of a woman’s constitutional right to privacy (including the fundamental right whether or not to beget a child) includes the choice to terminate an unwanted pregnancy (at least in the early stages of the pregnancy). In Roe, the Court restricted state power to forbid abortions, holding that a woman’s decision whether to bear a child is within the sphere of privacy “founded in the Fourteenth Amendment’s concept of personal liberty.”


Right to counsel
· Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18 (1981). The Court held parents have a due process right to a fundamentally fair procedure that may require the appointment of counsel. 
Rights of unfit parents:
· Santosky v. Kramer, 455 U.S. 745 (1982). The Court declared unconstitutional a New York statute that authorized termination of parental rights based on a preponderance of the evidence. Santosky is the first Supreme Court case to hold that even after parents are found unfit in a contested court proceeding, they retain constitutionally protected parental rights.
Adapted from Guggenheim, Martin. “Chapter One: General Overview of Child Protection Laws in the United States.” In Representing Parents in Child Welfare Cases: Advice and Guidance for Family Defenders, 2015. © Copyright 2015, American Bar Association. Copies of the book are available from the ABA Store, www.shop.americanbar.org















1 This is a summary of the California appellate decisions dealing with Reasonable Efforts

. (1/2022) CALIFORNIA STATUTES: CAL. Welfare & Inst. Code §§ 306, 309(a), 319, 361, 361(d), 361.5, 362, 366.21(e), 366.21(f), 366.22(a) (West Supp. 1990) and CAL, Civil Code § 232(a)(7) (West Supp. 1990); Removal in an emergency situation: W & I §319; Must provide services even for incarcerated parent (§ 361.5(e)(1) – West, 1998). Requires R/E finding at every hearing from initial removal through TPR; Cal W & I Code § 16501.1(b)(2) (R/E shall be guided by child’s health and safety); Definition: W & I § 727.4(d)(5); R/E to achieve permanence = CRC 1461(b)(2); W & I §§ 727.3(a)(1) and 727.3(a)(3). Who is not entitled to reasonable services – W & I § 365(b)(1) – (15). California Rules of Court, Rule 5.678. CASE LAW: (Several cases appear more than once because the case involved more than one subject). REASONABLE EFFORTS TO PREVENT REMOVAL In re Amy M., 232 Cal. App. 3d 849, 856 (1993) – The trial court removed the daughter from her home after sexual abuse by the father occurred. The son was permitted to return on condition of no contact with father. The mother permitted contact with the father and the son was removed. Held: Agency provided reasonable efforts to prevent removal of son. In re Cole C., 174 Cal.App.4th 900 (2009); The agency made reasonable efforts to prevent the need for Cole’s removal from father, Mark. The father had not accepted any voluntary service referrals, and he did not participate in visits with Cole in a structured setting. The court found that Cole would not be safe in father’s care until father acknowledged the inappropriate nature of his parenting techniques and disciplinary methods. In re Ashly F., 225 Cal.App.4th 803 (2014) – Removal of children – Reversed. The mother seriously beat one of her children using an extension cord. Other incidents of physical abuse had occurred. The court removed the children at the detention hearing. The trial court found that “reasonable efforts have been made to prevent or eliminate need for [the children’s] removal from home.” The trial court did not identify or describe those “reasonable efforts” 2 were, nor did the court inquire into the availability of services “that would prevent or eliminate the need to detain the child or that would permit the child to return home” as required by California Rules of Court, rule 5.678(c)(2). W & I §361(d) requires the court to make a determination whether reasonable efforts were made to prevent or eliminate the need for removal of the minor from his or her home and that the court “shall state the facts on which the decision to remove is based.” The court did not do this, thus making the finding “merely a hollow formula designed to achieve the result the agency seeks.” “A finding of parental abuse is not sufficient by itself to justify removing the child from the home.” REASONABLE EFFORTS TO REUNITE THE FAMILY 1. Housing In re G.S.R., (2008) 159 Cal. App. 4th 1202; Writ by father. Granted. The agency should have crafted a plan to help the father obtain housing. The appellate court reasoned that “the only reason Gerardo did not obtain custody of the boys was his inability to obtain suitable housing for financial reasons. But poverty alone, even abject poverty resulting in homelessness, is not a valid basis for assertion of juvenile court jurisdiction.” (at p. 1212) Hansen v Department of Social Services, 193 Cal. App.3d 283, 238 Cal. Rptr. 232 (1987) – This was a class action on behalf of homeless families or imminently threatened by homelessness. The appellate court held “that DSS regulation which limits ‘emergency shelter care’ to children ‘who must be immediately removed from their homes,’ to be contrary to the plain meaning of the Welfare and Institutions Code…” (286). All reasonable efforts must be made to prevent the unnecessary separation of children from parents, including housing assistance. This is what congress intended …”to prevent or eliminate the need for removal of the child from his home.” The agency’s obligation is to provide ‘emergency care to all homeless children, whether or not separated from their families. As a result the legislature passed W & I § 16501(a)(3) “As used in this chapter, “emergency shelter care” means emergency shelter provided to children who have been removed pursuant to Section 300 from their parent or parents or guardian.” W & I § 16501, 5(c) – states that housing services were for children only, no mention of a non-offending mother. T.J. v. Superior Court (2018) A153034 – The 3 children were removed from mother because she was not giving her eldest child needed medications and the house was unsanitary. Services were ordered but were significantly delayed. When services were terminated, mother filed a writ. GRANTED. Because mother was waitlisted for a significant time on critical components of 3 her case plan (individual therapy, in-home counseling, and parent education) and was provided no assistance with in-home support services, anger management or housing, there was no substantial evidence the Agency provided or offered reasonable services to mother designed to meet her special needs. With regard to housing the agency “offered no assistance to her in finding suitable housing or helping her learn basic independent living skills” other than referring her to GGRC which placed her on a waiting list for Brilliant Corners. That referral never provided her with any housing. 2. Family Time (Visitation) Adequate visitation between the parents and child has been the focus of reasonable efforts in a number of California appellate rulings. Parents complain that they did not have an opportunity to maintain a connection with their children because the agency did not adequately facilitate visitation. Serena M. v Superior Court, 52 Cal. App. 5th 659 (2020) – Services terminated. Writ – Granted. Terminating a mother's reunification services and setting a Welf. & Inst. Code, § 366.26, hearing was error because a no-contact visitation order under Welf. & Inst. Code, § 362.1, subd. (a)(1)(B), even if initially reasonable to protect the child from abuse, became unreasonable when the juvenile court failed to consider evidence favoring therapeutic supervised visitation, regardless of the mother's lack of progress in court-ordered services, and thus a finding at the Welf. & Inst. Code, § 366, subd. (a)(1), review hearing that reunification services were adequate under Welf. & Inst. Code, § 366.21, subds. (e)(8), (f)(1)(A), 366.22, subd. (a)(3), lacked sufficient evidence; Extending the period of reunification services under Welf. & Inst. Code, § 361.5, subd. (a)(3)(A), was a proper remedy because failure to provide services justified an extension. In re Alvin R., 124 Cal. Rptr.2d 210, 108 Cal. App. 4th 962; TPR – Reversed. Because of a failure of the department to provide counseling, visitation between father and child did not take place. (at p. 973.) “The longer parent and child live with no visitation, the less likely there will ever be any meaningful relationship.” Reasonable efforts services can include arrangements for visitation – (at 217.) Visitation is important and should be allowed as much as possible. (at 217). If a child is reluctant to visit and family therapy is necessary to promote visitation, such therapy may be critical to reunification.” “Some effort must be made [by the agency] to overcome obstacles to the provision services…Here…reunification was not going to be accomplished without visitation….” (at 218). “We recognize that the mere fact that more services could have been provided does not render the Department’s efforts unreasonable.” (at 218). 4 In re L.M. (2009) 177 Cal.App.4th 645. The juvenile delinquency court has the power to order the probation department to pay for transportation for visitation if the parent is indigent. In re David D., (1994) 28 Cal.App.4th 941 - TPR – Reversed. Adequate reunification services were not provided. In addition, despite evidence of the minors' bond with their mother, the juvenile court allowed only one visit between termination of reunification services and the termination hearing. The juvenile court thereby ensured the "regular visitation" needed to meet an exception to adoption (Welf. & Inst. Code, § 366.26, subd. (c)(1)(A)) could not be satisfied. The referee ignored the minors' best interests by suspending visitation, ignoring an expert's recommendations as to the minors' bond with their mother, terminating reunification services, and limiting visitation after that termination. The appellate court held that the agency and trial court placed an unreasonable burden on mother thus preventing her from visiting. Kevin R. v Superior Court, (2011) 191 Cal. App. 4th 676. The court cannot order parent-child visitation when that would be contrary to father’s parole conditions. In re Brittany S., (1993) 17 Cal. App. 4th 1399. TPR - Reversed. An incarcerated mother did not receive adequate services even though her place of confinement was close to where her daughter was living. The social worker did not monitor mother’s progress while in custody thus guaranteeing a termination proceeding. In re Julie M., (1999) 69 Cal. App. 4th 41. Writ challenging termination of services at six month review hearing. The appellate court reversed as to the visitation order. Reasonable efforts were provided regarding visitation – the social worker encouraged the children to visit. But, it was unreasonable for the court to delegate the visitation decision to children. The court might rely upon an evaluation by the children’s treating therapist regarding their emotional conditions and evolving needs. The agency had an obligation to oversee the visitation process. In re Elizabeth R. (1995) 35 Cal.App.4th 1774; Writ filed by the mother challenging termination of reunification services. Writ granted. The appellate court stated that visitation is a critical part of the reunification plan. Because the mother had been denied visitation after the 6 month review, the court ordered that services be continued. “Visitation and compliance with the reunification plan should be indicia of progress toward family preservation.” (at 1790). Tracy J. v Superior Court, 202 Cal. App. 4th 1415; TPR – Reversed. The appellate court held that the agency failed to make reasonable efforts in that visitation was inadequate given the safety concerns present in the case. The parents were of limited intellectual functioning, but had fully 5 cooperated with services offered and visits had been reported as positive. Nevertheless, the agency only permitted one supervised visit a week and visits were not increased or unsupervised during the entire reunification period. The appellate court held that this was a denial of reasonable efforts and that the visitation should have been increased. The case was ordered back to the trial court with instructions to increase visitation. In re Precious J. (1996) 42 Cal. App. 4th 1463. TPR - Reversed. The appellate court held that reasonable services for incarcerated parents includes visitation. There is no excuse for the agency to neglect this. The agency is responsible for in-custody visits. In re David D. 28 Cal. App. 4th 941 (1994) – TPR – Reversed on the issue of terminating reunification services. The mother put her children in foster care while she was escaping an abusive environment. When, on advice of counsel, she did not deliver hospital records of her attempted suicide to the court, visitation was suspended. Adequate reunification services thus were not provided. Moreover, despite evidence of the minors' bond with their mother, the court allowed only one visit between termination of reunification services and the termination hearing. Visitation was required pending the hearing absent a finding it would be detrimental per Welfare & Institutions. Code, § 366.21, subd. (h)), but no such finding was made. The appellate court ordered six more months of reunification services. In re S.H., 111 Cal. App. 4th 310 – The children were removed because of sexual abuse. At disposition the court gave the children the power not to participate in visits with their mother. The appellate court reversed. Visitation is a necessary and integral component of any reunification plan. The power to decide whether visitation occurs lies with the court alone. It cannot be delegated to others. A child who refuses to visit cannot control the situation. In re Christina L., (1992) 3 Cal. App. 4th 404; TPR – Affirmed. The parent-child visitation demonstrated that mother had no interest in her relationship with her daughter. Reasonable efforts provided. Mother must show some interest and motivation. In re Monica C., 31 Cal. App. 4th 296 (1995) – TPR - Reversed – for lack of reasonable efforts. The social worker did not provide an incarcerated mother with a plan for visits with her child. The social worker unreasonably delegated to mother the responsibility of sending the caseworker a list of available services in prison, knowing that such services were minimal or non-existent. In re L.M., 99 Cal. Reporter 3d 350 (Ct. App. 2009) – Motion for funding for visitation – Denied. The trial court properly denied the juvenile’s request for payment of parents’ travel expenses 6 for visitation because they failed to prove such an order would be appropriate. While the court has the power to order the agency to pay for travel under its broad authority to order services and ensure reasonable efforts are made in dependency and delinquency cases, the court may consider such factors as the parents’ ability to pay, the permanency goal, and the benefit of visitation. There was little documentation or testimony to support the motion presented at trial. Christopher D. v Superior Court, 210 Cal.App.4th 60 (2012) – Termination of services – Writ filed. Granted. The father petitioned the court of appeals regarding the trial court’s order regarding visits. The court concluded that substantial evidence supported the juvenile court's finding the father was provided reasonable visitation while incarcerated, but that there was no substantial evidence that the father received reasonable visitation services during the threemonth period he was confined in a residential drug rehabilitation facility. In re Tal. W. In Re T.W. (2017) 9 Cal. App. 5th 339; The Father appeals from the juvenile court’s findings at the six-month review that reasonable efforts were provided to him and that active efforts were made to prevent the breakup of the Indian family. The father who was living in Florida was provided only one telephone call during the 6 month of reunification services. REVERSED. This was unreasonable contact between the child and father. In re A.G., 12 Cal. App. 5th 994; (6/2017) – The Father was deported to Mexico for assaulting the mother. The children were removed from the mother, then returned to her, then removed again. The father was offered reunification services. At the 12 month hearing the court found that reasonable services were offered to the father. The court found that the father was deported because of his conduct and services were not available in Mexico. REVERSED. There is no “Go to Mexico, lose your child” rule in California. Parenting education classes were available in Mexico, frequent visitation was an option, and the agency did not assist the father in identifying services in Mexico as required by WILC §361.5(e)(1)(E). 3. Provision of a case plan detailing services In re Precious J. 42 Cal.App.4th 1463 and Mark N. v Superior Court, 60 Cal.App.4th 1158 – In each case the parent was incarcerated. The appellate court noted that federal law requires a case plan to be created for each child receiving foster care payments, and that the plan include services to improve the conditions in the parents’ home and “facilitate return of the child to his own safe home.”1 The case plan must include “a description of the services offered and 1 42 U.S.C. sections 671(16) & 675(B). 7 provided to prevent removal of the child from the home and to reunify the family.2 The appellate court asked if the agency, in fact, provided the services specified in the service plan. The court held that the agency did not follow the court order to provide the incarcerated parent with visitation. In re Luke L., 44 Cal. App. 4th 670; (1996) – Placement of dependent children out of state – Reversed. The appellate court held that out-of-state placement would hinder reunification services, particularly visitation. The agency was ordered to create a back-up plan. The state agencies must provide services “in spite of the difficulties of doing so or the prospects of success.” In re Dino E., 6 Cal. App. 4th 1768, 8 Cal. Rptr. 2d 416 (1992) – Services terminated. The father filed a writ which was granted. Held: reasonable services had not been offered to father – therefore services could be continued past the 18 month limit. The court is not required to terminate services at 18 months, but had the discretion to continue those services beyond that date since the agency had not provided reasonable efforts during the first 18 months. 4. Substance Abuse Services Many parents lose custody of their children because of their substance abuse problems. The question for the court is often whether the agency has provided adequate services for the parents in these cases. Angela S. v Superior Court of Mendocino County, 36 Cal. App. 4th 758 (Cal. App. 1995) - The mother filed an extraordinary writ after the juvenile court terminated her services. The Writ was denied. The appellate court noted that the services offered to the mother were reasonable, but that she continued to abuse drugs and live an unstable lifestyle. Jennifer R. v Superior Court of San Diego (2012 Cal. App. LEXIS 5 - unpublished) - The trial court terminated services for the mother. The mother filed an extraordinary writ claiming that the court’s finding of reasonable efforts was unsupported by the evidence. The appellate court granted the writ, stating that the agency should have made an immediate assessment of mother’s substance abuse needs and provided services to her. This was a failure of reasonable efforts. “[T]he record does not support the finding that the Agency identified the problems leading to the loss of custody of the child, offered and provided services designed to remedy 2 45 C.F.R. section 1356.21(c)(4) 8 those problems, and made every reasonable effort to assist the parent in the areas where compliance proved difficult.” In re J.P. (2017) 14 Cal. App. 5th 616 – Father from Myranmar (Burma) had a serious alcohol abuse problem. At disposition the court ordered alcohol treatment, however, there were no Burmese speaking counselors available. The appellate court held that the juvenile court has an obligation to provide access to services. The case was remanded to the trial court. 5. Domestic Violence and Sexual Abuse In re E.B., (2010) 184 Cal. App. 4th 568; Domestic violence frequently results in state intervention on behalf of children in the home. The legal issues that the court must decide include whether the agency provided reasonable services to prevent removal and, then, at subsequent hearings, whether the agency provided adequate services to permit the parents to reunify with their child. In this case the state provided services, but the mother kept returning to the abusive father. In re Amy M., 232 Cal. App. 3d 849 – TPR – Affirmed. There were allegations of sexual abuse by the father. The daughter was removed and then after a trial return, the son was removed. The mother was unable or unwilling to protect either child from the father. The appellate court found that reasonable efforts had been offered. In re Taylor J., 223 CA 4th 1446 (2114) – Trial court terminated reunification services. Appeal by mother. Reversed. The court of appeal held that it was error to terminate reunification services because substantial evidence did not support a finding that DCFS provided reasonable reunification services, as required by Welfare & Institutions Code, § 361.5, subdivision (a). Although the mother did not complete the ordered domestic violence victim counseling and individual therapy, the list of counseling agencies provided by DCFS contained the name of only one domestic violence victim counseling agency in proximity to the mother's home, and did not contain the names of any individual counseling agencies. Further, when the mother told the DCFS worker that she needed money for counseling, the worker's response was only to note that the mother was sending the child $30 each week and over $300 for Christmas. The record did not show that DCFS gave the mother any advice or assistance in locating an approved program after it determined that the program in which she had enrolled was inadequate or that DCFS advised her that online programs were unacceptable at the time the court ordered her to participate. DCFS provided no reunification services to the mother between the 12-month and 18-month reviews. 6. Mental Health Services 9 Some parents suffer from mental health problems so severe that the state attempts to remove the child from their care. At the outset of the case, the court must determine whether the agency could have prevented the removal and thereafter, whether the agency provided adequate services to assist the parents reunite with the child. In re Venita, 191 Cal. App. 3d 1229, 236 Cal. Rptr. 859 (1987) – TPR – Reversed. The parents of a 3-year-old child lost custody because of substance abuse and mental health issues. The agency amended the service plan 5 times in little over a year. The court ordered Alcoholics anonymous for father, but this was not the reason for dependency. The mother had substantially complied with service plan, but that was ignored by the lower court that focused on father’s alcohol problems. The court found that the original cause(s) necessitating dependency have been substantially alleviated, and that the juvenile court, in considering "new" problems, should determine first whether the so-called new problem is no more than another manifestation of the original basis for dependency. If not, the court should determine whether the new problem would sustain a jurisdictional finding. In re Alvin R., 108 Cal. App. 4th 962, 2003; TPR - Reversed. The department failed to make reasonable efforts to place the child in counseling and this prevented the father and child to participate in conjoint counseling. Reunification in this case was not going to be accomplished without visitation, and such was unlikely without conjoint therapy, which was not going to be accomplished unless some effort was made to get the child into individual therapy. The Department submitted no evidence of having made a good faith effort to arrange counseling sessions. In re T.M., (2009) 175 Cal. App. 4th 1166 – TPR – Reversed. Mother was missing and dependency was declared. After 3 months, the social worker learned mother was in a psychiatric facility. An attorney was appointed. At the 6-month review, parental rights were ordered. The appellate court reversed finding no case plan had been developed and no reasonable efforts had been provided to the mother. TPR was not a legal option under the statute, only guardianship or long-term foster care. In re Elizabeth R., (1995) 35 Cal. App. 4th 1774, 1790 - TPR – Reversed. The mother suffered from bi-polar disorder and was hospitalized several times. The mother made significant strides in the last few months before the trial. The appellate court ruled that the trial court should have given her more time. The case plan should have addressed mother’s mental health challenges. “If mental illness is the starting point, then the reunification plan, including the social services to be provide, must accommodate the family’s unique hardship.” The plan must be specifically tailored to fit the circumstances of each family, and must be designed to 10 eliminate those conditions which led to the juvenile court's jurisdictional finding. Reasonable efforts not found. In re Misako R., 1 Cal. App. 4th 538, 3 Cal. Rptr.2d 217 (Cal. App. 1991) - The trial court terminated reunification services. A writ was filed by the mother to the appellate court – writ denied. The mother claimed she did not receive adequate services for her mental retardation. But court found that the services for her were reasonable including a psychological evaluation, counseling, case management, interpreter services (Mother was Korean speaking), and referral to the Regional Center and charities. The appellate court held these were reasonable efforts especially since the mother did not cooperate with the service providers. In re Victoria M., (1989) 207 Cal. App. 3d.1317. TPR – Reversed. The appellate court held that a disabled parent is entitled to services to fit her needs (housing, parenting counseling, and referral to the Regional Center). The mother was mildly retarded (IQ 58, then 72). The children were removed for lack of housing, but also lice and scabies and infected wound. Parental rights were terminated. In reversing the trial court the appellate court held that the agency did not tailor services to meet mother’s specific needs. First the agency must provide reasonable efforts – then, if they are not enough, the court must decide if TPR is in the children’s best interest. Katie V. v Superior Court, 130 Cal. App. 4th 586 (2005) – TPR – Affirmed. Reasonable Efforts found by the trial court and affirmed by appellate court. Mother had mental health issues. The agency provided a case plan, domestic violence program, parenting class, counseling and substance abuse counseling. The mother also lacked motivation and at times stopped taking her medications. In re Daniel G., 25 Cal. App. 4th 1205, 31 Cal. Reporter 2d 75 (Cal. Ct. App. 1994) – TPR – Reversed. The appellate court delayed the permanent placement of a child who had been in state custody since he was four days old because the state agency could not show that it provided services to the child’s mother who suffered from a serious mental illness. At the final 18-month review, the trial court found that respondent had not provided reasonable reunification services to appellant and her son since the six-month review but set a hearing on a permanent plan for appellant's son. At that hearing the court ordered termination of appellant's parental rights. The appellate court reversed, finding that the trial court had discretion, under Cal. Welfare & Institutions Code § 366.22(a), to continue reunification services beyond the 18-month review hearing, and that its failure to exercise that discretion made its order reversible. The court found that in order to meet due process requirements at the termination stage, the trial court must be satisfied reasonable services have been offered 11 during the reunification stage. However, the social worker testified that he had never spoken to the mother and never investigated services for her, did not know her living arrangements, and allowed the child’s foster mother to “graciously” arrange occasional visits consistent with her schedule. The trial court called the state’s efforts a “disgrace,” but terminated parental rights believing there was no time left for services. Angela S. v Superior Court of Mendocino County, 36 Cal. App. 4th 758, 42 Cal. Reporter 2d 755 (Cal. App. 1995) – Writ by mother after trial court terminated reunification services. Writ denied. The children were removed because of chronic neglect, substance abuse, and emotional stability. When the court terminated reunification services, the mother petitioned the appellate court stating that services did not address her psychological impairments – a personality disorder and an IQ of 72. The appellate court held that she had received a “plethora of services” including a psychological evaluation, parenting classes, family preservation services, counseling, and inpatient and outpatient substance abuse services. Nevertheless, she continued to use drugs, irregular therapy sessions, frequent moves and exposure to domestic violence. In re Mario C., 226 Cal. App. 3d 599 (1990). TPR – Affirmed. The mother had been receiving services for 17 years. The appellate court found that she had been provided reasonable efforts by clear and convincing evidence. The services included a psychological evaluation and many attempts at counseling. The mother resisted counseling and therapy stating she could handle her own problems, and continued to use drugs and be involved in criminality. In re Walter P., 228 C.A.3d 113 (1991) – TPR – Affirmed. In a proceeding to free a minor from custody and control of his parents pursuant to Civ. Code, § 232, the trial court did not err in failing to ascertain whether services offered by the state through regional centers serving developmentally disabled persons might have enabled the parents to reunite with the minor. While the mother functioned on the borderline of normal mental ability and suffered from chronic mental problems, there was no indication that she qualified for services that could have been provided by a regional center. She did receive assistance from the minor's foster parents, who were registered nurses, the public health nurse, a volunteer from the county department of public social services, a department family maintenance worker, and the minor's social worker. The record reflected that the mother's problem was less a function of lack of mental ability than a poor attitude and lack of motivation to parent a fragile child with special health needs. The evidence was sufficient to support the court's finding that the department had offered the parents adequate reunification services. 12 In re John B., 159 Cal. App. 3d 268 (1984) – Out of home placement without reunification services – Reversed. The child was removed from the mentally ill mother, and services were not offered. Appellant mother had an extensive history of psychiatric problems and her other three children were declared dependents and permanently placed in non-maternal custody after reunification efforts failed due to appellant's deteriorating mental state. After the birth of the subject child, the trial court declared him dependent, referred him for permanent placement, and ordered monthly, supervised visitation. The appellate court reversed the decision because the trial court did not comply with the mandatory family reunification objective. In re Christina L., 3 Cal. App. 4th 404 (1992) – TPR- Affirmed. Respondent department of social services filed a petition to terminate the parental rights of appellant mother pursuant to Cal. Civ. Code § 232(a)(2). The juvenile court received evidence that the mother suffered from a developmental disability as well as emotional problems, and lacked judgment and insight into her problems. The court determined that a parent under such circumstances was not excused from the statutory requirement of a reunification plan and that the juvenile court must ascertain whether the services offered were reasonable under the circumstances. Cal. Civ. Code § 232(a)(7). In affirming the judgment of the juvenile court terminating appellant's parental rights, the court found that the department made a good-faith effort to develop and implement a family reunification plan but that in order for appellant to obtain any value from the services, some motivation and participation on her part, to the extent of her ability, would have been required. In re Anthony P., 84 Cal. App. 4th 1112, 101 Cal. Reporter 2d 423 (4th Dist. 2000) – TPR – Affirmed. The gravely mentally ill mother claimed the Americans with Disabilities Act preempted state termination proceedings and precluded a termination of her parental rights. The appellate court rejected her claim, pointing out that termination proceedings are not “services, programs, or activities” within the meaning of the federal act. These proceedings are held for the child’s benefit, not the parent’s. Tracy J. v Superior Court, 202 Cal. App. 4th 1415 (2012) – Writ by parents challenging the termination of reunification services by the trial court. The writ was granted. The child was removed from the parents' custody on the ground that the parents were developmentally disabled and could not provide regular care to him. The parents received only limited and supervised visitation. They were not instructed on how to recognize the child's asthma symptoms. They fully cooperated with the agency and received positive reports from service professionals. The appellate court held that substantial evidence supported the trial court’s detriment finding under Welfare & Institutions Code, §§ 366.21, subdivisions (e), (f); 366.22, 13 subdivision (a), based on the parents' lack of ability to recognize and respond to the child's asthma symptoms. However, substantial evidence did not support the finding that reasonable family reunification services had been offered or provided under § 366.21. Despite the availability of significant support services, the parents had been deprived of a reasonable opportunity to show that they were able to parent their child. They were entitled to that opportunity under Welfare & Institutions Code, §§ 300.2, 361.5, 16501, and 42 U.S.C. § 629a(a)(7). In view of the lack of reasonable reunification services and the absence of abuse, there was good cause to continue the review hearing so visitation could be continued and expanded in an effort to see whether they could visit safely. In re K.C., 212 Cal. App. 4th 323 (2012) - Termination of family reunification services – Writ granted. Dependency was established because of the condition of the parent’s home and the children’s hygiene. The appellate court held that the record did not contain substantial evidence that reasonable reunification services were provided to the father, as required by Welfare & Institutions Code, § 361.5, because plaintiff county department of family and children's services did little to secure a psychotropic medication evaluation recommended for the father in a psychological evaluation and failed to demonstrate that it could not reasonably be expected to do more. The psychologist's report indicated that the father's less-than-full cooperativeness was itself a product of psychological conditions that might have been responsive to pharmacological treatment. The problems leading to the father's loss of custody all appeared to stem from mental health issues. The department quite properly undertook to identify those issues, but seemed to delegate the burden of finding and obtaining suitable services to the father himself, despite the high likelihood that the very issues necessitating treatment would interfere with his ability to obtain it. In re A.O., (2015) 242 Cal.App.4th 145, Dependency jurisdiction and disposition were taken based on mother’s untreated bi-polar disorder. Services were terminated at the twelve-month review. Mother appeals jurisdiction, disposition, the 6-month review findings, and the twelvemonth review findings. The Court of Appeal affirms jurisdiction and disposition but finds that reasonable services were not provided because the Riverside Department of Public Social Services failed to help mother obtain the medication she needed to reunify with her daughter. Consequently, substantial evidence did not support the reasonable efforts finding at the six and twelve month review. ). The court stated that “…when it came to obtaining a medication evaluation, DPSS gave mother a referral to a clinic, but never followed up with her once it learned that the clinic had concluded she was ineligible for medication.” The case is remanded back to the juvenile court with directions to reverse the finding that mother received reasonable services at the six- and twelve-month review hearings. On remand, the court must order the department to provide reasonable services, which – at a minimum – means services 14 that give mother a chance to begin a psychotropic medication program. The juvenile court is further directed to provide services for a reasonable amount of time, considering the circumstances existing when the court enters the new order. Patricia W. v Superior Court, 244 Cal. App. 4th 397 (2016) – The 2 ½ year old child was removed from the parents because of mother’s mental health problems (schizophrenia). Services were terminated for the parents at the 6-month hearing. The parents filed a writ – Granted by the appellate court. The court found the agency had not provided reasonable services to the mother. There was no diagnosis of the mother’s mental health issues, the medication that she needed, nor whether and how the parents could manage and monitor mother’s medications to avoid another relapse. Citing In re K.C., the court stated [The agency] “must make a good faith effort to provide reasonable services responsive to the unique needs of each family [and] designed to eliminate those conditions which led to the juvenile court’s jurisdictional finding.” “It would appear that a diagnosis of schizophrenia should be the court’s starting point, not its conclusion….the diagnosis should lead to an in-depth examination of her psychiatric history, her present condition, her previous response to drug therapy, and the potential for future therapy with a focus on what affect her behavior has had, and will have, on her children.” (the court’s italics). The agency took none of these steps. Remanded for additional reunification services. 6. Effectiveness of Services (Meeting the Parent’s needs) In re D.N., 56 Cal. App. 5th 74 (2020) - the juvenile court should have granted a father’s continuance request, even though the statutory deadline for reunification services had long passed. The court had the authority to extend family reunification services beyond 24 months. There was good cause for the continuance because it was in the best interest of the child, a teenager, who was failing in group and foster care homes, and the father, who had been unable to find housing because of his poverty and despite sincere effort, needed at least some additional time to obtain suitable housing. Under Welfare & Institutions Code, § 361.5, lack of affordable house was an external force over which the father had no control. In re J.P. (2017) 14 Cal. App.5th 616 – Father from Myranmar (Burma) had a serious alcohol abuse problem. At disposition the court ordered alcohol treatment, however, there were no Burmese speaking counselors available. The appellate court held that the juvenile court has an obligation to provide access to services. The case was remanded to the trial court. In re Kristin W. (1990) 271 Cal. Rptr. 629, 222 Cal. App. 3d 234, 254 - Reunification services for father and his 3 children were terminated. Father filed a writ. The writ was granted by the 15 appellate court. The children were removed due to school attendance problems, poor hygiene, and dirty house. The mother’s whereabouts were unknown. The children were placed with their grandmother. When she died, the children were placed with neighbor and father was given a new service plan. Father refused to sign plan and filed a writ. The appellate court granted the writ stating that it is unfair to give father a new service plan on issues that would not support a jurisdictional finding. Father’s unemployment was not a proper reason to terminate services. The fact that children were happy in the foster home was not a relevant factor either. Dependency should not “drift” into prolonged attempts to resolve parental shortcomings that are not jurisdictional. On occasion the agency provides services that do not address the problems that brought the child to the attention of the juvenile court. This situation presents another reasonable efforts issue – did the agency provide services that met the parent’s needs? Reunification services must be tailored to individual needs of the parent’s circumstances. In this case the agency failed to provide father with services to address the problems that brought the children into care (school truancy, poor hygiene and housekeeping problems). In re G.S.R., 159 Cal. App. 4th 1202 (2008) - Did the services address the problems that brought the child and family to the attention of the child protection agency and the court system? The agency should have crafted a plan to help the father obtain housing instead of the services offered. The court stated: “Reunification services need not be perfect. But they should be tailored to the specific needs of the particular family. Services will be found reasonable if the Department “has identified the problems leading to the loss of custody, offered services designed to remedy those problems, maintained reasonable contact with the parents during the course of the service plan, and made reasonable efforts to assist the parents in areas where compliance proved difficult…” In re Alvin R., 108 Cal. App. 4th 962, (2003). “When it appears at the six-month review hearing that a parent has not been afforded reasonable reunification services, the remedy is to extend the reunification period, and order continued services.” In re Dino E. (1992) 8 Cal.Rptr.2d 416, 6 Cal.App.4th 1768, 1777. TPR - Reversed. The appellate court required that the case plan be specifically tailored to fit the circumstances of each family and designed to eliminate those conditions which led to the juvenile court’s jurisdictional finding. It was not done so in this case. In re Taylor J., (2014) 223 Cal. App. 4th 1446; 168 Cal. Rptr. 3d 149 – The trial court terminated reunification services for the mother. The appellate court reversed holding that while the mother did not aggressively follow the case plan, “the foremost blame…lies with DCFS because 16 it, not the parent or the court, is charged by the Legislature with providing reasonable family reunification services.” “Family reunification services are not ‘reasonable’ if they consist of nothing more than handing the parent a list of counseling agencies when the list contained the name of only one domestic violence victim counseling agency in proximity to Mother’s home. Furthermore, although Mother was ordered to participate in individual counseling, the list did not contain the names of individual counseling agencies.” The mother participated in services that the agency did not approve of, yet the agency did not advise the mother of her error. 8. The quality of services provided In re Dino E., 6 Cal. App.4th 1768 (1992) – TPR - Reversed. The appellate court asked “were the services individualized to the child and family”? Held: They were not. This was a mechanical approach to a reunification plan and not what the legislature intended. The plan must be specifically tailored to fit the circumstances of each family, and must be designed to eliminate those conditions which led to the juvenile court's jurisdictional finding. “Nobody gave Mr. E. the map. He needed some direction. It wasn’t there.” (at 1777). In re G.S.R., 159 Cal.App.4th 1202 (2008) – Effectiveness of services – did they address the problems that brought the child and family to the attention of the child protection agency and the court system? The appellate court stated that the agency should have crafted a plan to help the father obtain housing. In re Daniel G., 25 Cal. App. 4th 1205 (1994) TPR – Reversed. The appellate court stated that the services provided were ‘a disgrace” thus justifying extending services beyond 18 months. In re Precious J., 42 Cal. App. 4th 1463 (1996) – TPR – Reversed. The appellate court criticized the department for the use of a boilerplate reunification plan. The parent cannot be faulted for not completing services unrelated to the problems that brought the child to the attention of the court. In re Kristen W. (1990) 271 Cal. Rptr.629, 222 Cal.App.3d 234, 254 - The agency must show a “good faith effort to develop and implement a family reunification plan.” 9. Oversight Amanda H. v. Superior Court, 166 Cal.App.4th 1340 (Ca. Ct. App. 2008) – TPR – Reversed. Did the agency monitor the service delivery process so that problems were addressed when they occurred? The appellate court held that it did not. The social worker failed to tell mother she 17 was in the wrong counseling program until the 11th hour. It was the duty of the DFCS worker “to maintain adequate contact with the service providers and accurately to inform [Mother] of the sufficiency of the enrolled programs to meet the case plan’s requirements.” (at 1347). In re Taylor J., (2014) 223 Cal. App. 4th 1446; 168 Cal. Reporter 3d 149; – Services Terminated – Writ Granted. The mother was ordered to participate in DCFS-approved counseling including a domestic violence support group. Over the course of the case the mother participated in services, but the agency concluded that they were not what the court ordered. The appellate court noted that “[f]amily reunification services are not ‘reasonable’ if they consist of nothing more than handing the parent a list of counseling agencies when the list contained the name of only one domestic violence victim counseling agency in proximity to Mother’s home.” DCFS did not investigate to determine whether the services mother enrolled in were appropriate. It was DCFS’s duty “to maintain adequate contact with the service providers and accurately to inform [Mother] of the sufficiency of the enrolled program to meet the case plan’s requirements.” The appellate court remanded the case for further services for the mother. 10. Timeliness of Services Amanda H. v Superior Court (2008) 166 Cal. App. 4th 1340. TPR – Reversed. The timeliness of services – were they delivered in a timely fashion? Were there waiting lists for some/all of the services? In this case the mother was not informed by the social worker until the 11th hour that she was participating in the wrong services. This was a failure of reasonable efforts. T.J. v. Superior Court (2018) A153034 – The 3 children were removed from mother because she was not giving her eldest child needed medications and the house was unsanitary. Services were ordered but were significantly delayed. When services were terminated, mother filed a writ. GRANTED. Because mother was waitlisted for a significant time on critical components of her case plan (individual therapy, in-home counseling, and parent education) and was provided no assistance with in-home support services, anger management or housing, there was no substantial evidence the Agency provided or offered reasonable services to mother designed to meet her special needs. With regard to housing the agency “offered no assistance to her in finding suitable housing or helping her learn basic independent living skills” other than referring her to GGRC which placed her on a waiting list for Brilliant Corners. That referral never provided her with any housing. 11. Family Engagement 18 Robin V. v Superior Court, 33 Cal.App.4th 1158 (Cal. Ct. App., 1995); TPR – Reversed. The appellate court asked: Did the agency engage the family so that they would take advantage of the services? No - the social worker only provided stamped envelopes and failed to respond to father’s request for visits. The trial court’s reasonable efforts finding was reversed on appeal. 12. Provision of Services – In re J.P. (2017) 14 Cal. App. 5th 616 – Father from Myranmar (Burma) had a serious alcohol abuse problem. At disposition the court ordered alcohol treatment, however, there were no Burmese speaking counselors available. The appellate court held that the juvenile court has an obligation to provide access to services. The case was remanded to the trial court. In re Riva M. 235 Cal. App.3d 403; 286 Cal. Rptr. 592, 599 (1991) - TPR – Affirmed. Did the agency provide the parents with what the service plan called for? Father appealed. "[T]he record should show that the supervising agency identified the problems leading to the loss of custody, offered services designed to remedy those problems, maintained reasonable contact with the parents during the course of the service plan, and made reasonable efforts to assist the parents in areas where compliance proved difficult . .” In re Jose F. 178 Cal. App. 3d 1116 (1986). Timeliness of Services: - The trial court removed the children from the mother. On appeal - Reversed. The law had changed mandating reasonable efforts to prevent removal. Reasonable services to prevent removal must be offered before children can be removed. The trial court stated: “I don’t know what the status of the case would be today if there had been certain kinds of services provided. And perhaps if there had been a different approach taken to the case by the Department of Public Social Services.” The appellate court discussed in detail how the agency did not make services accessible for the mother, including excuses offered by the social worker at trial that counseling “could not ‘realistically’ be considered due to Mrs. V’s work hours, the number of children she had and the limited availability of counseling programs for Spanish-speaking persons.” In re Dino E., 8 Cal. Reporter 2d 416, 421 (2002) – A reunification plan must be developed on a case-by-case basis. In Re T.W. (2017) 9 Cal. App. 5th 339; Dependency. Reunification services ordered for out-ofstate father. At six-month review, father appealed the court’s finding that that the agency had provided reasonable services. REVERSED! The Court of Appeals held that the initial case plan failed to identify any service providers, there was a lengthy delay in providing a revised case plan with information about services, the belated case plan failed to address the father's need for substance abuse treatment or whether his housing was appropriate, and the services included in the case plan were insufficiently described. Moreover, the father was afforded only 19 one telephone visit despite his requests for more visitation and the case plan's provision for weekly calls. Although the father's location out of state made the department's provision of services more difficult and the record did not show that the father had actively sought services, the father was nonetheless entitled to reasonable services. 13. Services for Incarcerated Parent Earl L. v Superior Court of Orange County 199 Cal.App.4th 1490 (2011) TPR - Affirmed. The agency did not provide reasonable services to an incarcerated father for some of the 18 months, but that was not a sufficient reason to extend services beyond 18 months because of father’s lack of effort. In re Brittany S., 17 Cal. App. 4th 1399, 22 Cal. Reporter 2d 50 (1993) – The court terminated reunification services. A writ was taken by the mother. Writ granted. The appellate court held that the agency failed to provide a tailored service plan for an incarcerated mother. The agency failed to monitor the mother’s progress in prison programs or to ask someone at the Department of Corrections about a community treatment program in which the mother sought to participate. Services for mother were unreasonable. No visitation was established even though the mother was incarcerated only 40 miles from where child lived. In re Maria S. (2000), 82 Cal. App. 4th 1032 - TPR - Reversed. The mother was incarcerated and then deported to Mexico upon release. The appellate court held that there was no evidence of services available in prison, and she was deported before she could show compliance with services. Incarcerated parents must be provided with reasonable services that take into account their individual situation. There was no evidence that the agency investigated to determine what services might be provided to the incarcerated mother (about to be deported). Mother was cooperative. In re Ronell A. (1996) 44 Cal. App. 4th 1352 - TPR – Affirmed. The appellate court held that the incarcerated mother received reasonable services. The visitation was limited because the foster parents lived a great distance from the prison (not the agency’s fault), mother canceled some visits, and she did not show great interest in reunification. She was also provided with parenting classes and drug rehabilitation and the agency made regular efforts to insure the incarcerated mother was attending classes. Mark N. v Superior Court of Los Angeles County (1998) 60 Cal. App. 4th 996, 1011, 70 Cal. Reporter 2d 603 - Termination of services challenged on a writ. Writ granted. The father was incarcerated and the agency did nothing to provide services stating that the father put himself in jail through no fault of the agency. Termination of services finding reversed per appellate 20 court on a writ from the father. “With respect to an incarcerated parent, there is a statutory requirement that reunification services be provided ‘unless the court determines, by clear and convincing evidence, those services would be detrimental to the minor.’” The father was not required to complain about the lack of reunification services – it was the agency’s duty to provide them. In re Dino E. (1992) 6 Cal. App. 4th 1768; TPR – Reversed. An incarcerated father received inadequate services and no reunification plan. Services should be extended past 18-month time limit since the father received inadequate services. In re Monica C., (1995) 31 Cal. App. 4th 296; - The appellate court held that the incarcerated mother did not receive adequate reunification services. There was no plan for visitation and the social worker required mother to identify services in prison. In re Precious J., (1996) 42 Cal. App. 4th 1463. TPR - Reversed. After the court ordered visitation between child and incarcerated mother, the agency did not arrange even one visit. Moreover, the service plan failed to address mother’s main issue – her pattern of engaging in petty thefts. The case plan should have included counseling, vocational training, and other services to overcome this problem. Failure to do these things was a failure of reasonable efforts. In re Dylan T. (1998) 65 Cal. App. 4th 765; Visitation with an incarcerated parent cannot be denied without clear and convincing evidence that such visits would be detrimental to the child. The child’s young age alone is insufficient. In re Monica C., 31 Cal. App. 4th 296 (1995) TPR – Reversed. The appellate court held that the reunification plan did not provide for visits with the incarcerated mother. The trial court ruling of reasonable efforts was reversed. Moreover, the appellate court held that it is unreasonable to delegate to the parent the responsibility for determining what services were available in prison. The county has an affirmative obligation to provide services and the service plan should attempt to maintain the relationship between the parent and child. Robin V. v Superior Court, 33 Cal. App. 4th 1158 (1995) – The trial court terminated reunification services. Writ by the father - granted by the appellate court for lack of reasonable services. The court held that the social worker had an obligation to review the service plan with the incarcerated father and to give him advice on what he should be doing to secure his parental rights. Also, it was the obligation of the social worker to maintain reasonable contact with the father. 21 In re Jonathan M., 53 Cal. App. 5th 1234 (1997) - Termination of services. Writ by parents - granted by the appellate court. The parents were incarcerated 250 miles away from their child. The agency had a policy of no visits beyond 50 miles. The court of appeals reversed the trial court’s finding of reasonable efforts stating: “A detriment finding cannot be based on geography alone.” The appellate court informed the agency to be more creative. In re Sabrina N., 70 Cal. Reporter 2d 603 (Cal. Ct. App. 1998) – TPR – Reversed. The father was incarcerated for most of the reunification period. The agency failed to contact the prison to determine the availability of services for him, concluding that there was no hope for services. Held: The incarcerated father did not receive reasonable efforts during the reunification period due to the agency’s inaction. In re Regina V., 22 Cal. App. 4th 711 (1994) – TPR – Reversed. While appellant father was incarcerated in a Texas prison, his parental rights were terminated. Appellant sought review of the termination decision, contending that he was denied the effective assistance of counsel during pre-termination proceedings. During the pendency of the appeal, the child's foster parents adopted her. The court reversed the termination order because appellant was denied the assistance of counsel at critical stages of the pre-termination proceedings in violation of Cal. Welfare & Institutions Code § 317(b), (d), and there was nothing in the record indicating that the trial court had good cause to relieve appellant's appointed counsel of his duties. The court also concluded that the trial court erred by determining by a preponderance of the evidence that appellee, the Los Angeles County Department of Children's Services, made reasonable efforts to reunite appellant and the child because Cal. Welfare & Institutions Code 366.21(g)(1) required such a finding to be made by clear and convincing evidence and appellee made only cursory efforts to locate appellant prior to termination. In Re T.W. (2017) 9 Cal. App. 5th 339 -- The Father appeals from the juvenile court’s findings at the six-month review that reasonable efforts were provided to him and that active efforts were made to prevent the breakup of the Indian family. The father who was living in Florida was provided and was incarcerated for part of the reunification period. He was given only one telephone call during the 6 month of reunification services. REVERSED. This was unreasonable contact between the child and father. 14. Did the Services Match the Problems that Brought the Child Into Care? In re J.E., 3 Cal.App.5th 557, (2016) The child was 14 years old when she was removed from her mother because she was constantly running away, was engaging in self-injurious behaviors, and had molested her younger sister. 22 Mother told the agency that she could not control the child and did not feel she could keep the child’s younger sister safe with the child in the house. Jurisdiction sustained and Mother began engaging in services. Services were found to be reasonable at the 6- and 12- month review hearings. At the 18- month review hearing, the agency recommended termination of reunification services because the child’s younger sister was still afraid of the child and therefore, the child could not return home. The juvenile court expressed concern that the child had not received a thorough psychological assessment and had not received any therapy specifically targeted to address her molestation of her sister. Mother was engaging in all services and attended family therapy sessions even when the child was not present. The juvenile court found that the services provided were not reasonably sufficient and that there was a substantial probability that the child could be returned within the period of extended services. The juvenile court extended services to 24 months. The agency appealed. The court of appeal affirmed the juvenile court’s order extending services to 24 months. Pursuant to WIC §352, the court has the discretion to continue reunification services to 24 months if there is good cause to do so. The court concluded reasonable services were not provided, that there was a likelihood of success with additional services, the child’s need for prompt resolution of dependency and the benefit of further reunification, and any other relevant factors the parties raise. The amendments to WIC §§ 361.5 and 366.22 specifying circumstances in which services may be extended to 24 months do not abrogate the court’s discretion to extend services to 24 months. Here, the evidence supported the finding that reasonable reunification services were not provided. The agency must make an effort to provide reasonable services that are tailored to each family’s unique needs. In this case, the child did not receive a psychological evaluation despite engaging in self-injurious behaviors. Moreover, the child and her family were not offered specialized counseling to address sexual acting out even though everyone involved agreed that the child’s molestation of her younger sister had to be resolved before the minor could go home. The juvenile court did not abuse its discretion. The juvenile court orders affirmed. In re Kristin W., (1990) 222 Cal.App.3d 234 – Reunification services for father and his 3 children were terminated. Father filed a writ. Granted. The children were removed due to school attendance problems, poor hygiene, and dirty house. Mother’s whereabouts were unknown. The children were placed with their grandmother. When she died, the children were placed with neighbor and father was given a new service plan. Father refused to sign plan and filed a writ. The appellate court granted the writ stating that it is unfair to give father a new service plan on issues that would not support a jurisdictional finding. Father’s unemployment was not a proper reason to terminate services. The fact that children were happy in the foster home was not a relevant factor either. Dependency should not “drift” into prolonged attempts to resolve parental shortcomings that are not jurisdictional. 23 In re Venita L., 191 Cal. App. 2d 1229, 236 Cal. Reporter 859 (1987) – Services Terminated – Writ filed and granted – The mother was confined to a mental hospital and the child was removed. The mother recovered, but services were terminated because the father was not involved in Alcoholics Anonymous. The appellate court granted the writ stating that father’s issue was not the reason for the dependency action and would not have supported dependency by itself. The mother had completed her case plan. 15. Parents cannot be Located In re T.G., (2010) 188 Cal. App. 4th 687. Reasonable efforts are not required when a parent does not inform social worker of his whereabouts. The father was incarcerated after the dispositional hearing. He did not inform the social worker where he was and by the time he did, it was too late to develop a service plan. 16. Parents waited too long Armando L. v Superior Court, (1995) 36 Cal. App. 4th 549 The appellate court held there was no failure of reasonable efforts where the father waited 13 months before engaging in services. In re V.C. (2010) 188 Cal. App. 4th 521; There was no violation of reasonable efforts when father was incarcerated 14 out of 18 months during the reunification period and when, before incarceration, he did not engage in services. 17. ICWA In re H.E., 169 Cal.App.4th 710 (Cal. App.2009) – Reasonable Efforts can be offered by the tribe and that can satisfy the state agency’s legal obligation. The parents received support and assistance from tribal social worker including parenting classes, crisis counseling, and therapy with the children. The efforts by the tribe were credited to agency. “…[P]ossible lacuna of five weeks in three months of ongoing efforts to secure a psychological evaluation. Given the total efforts made to prevent removal of the children, a lacuna of that length does not render the overall finding of reasonable efforts unsupported.” The appellate court held that reasonable efforts were expended to prevent removal of the children. In re K.B., 173 Cal. App. 4th 1275, 93 Cal. Reporter 3d 751 (4th Dist. 2009) TPR – Affirmed. The court did not place the child with the mother because she permitted the father to have contact with the child and he had molested her. Active efforts found. The appellate court held the following to be a useful guideline: "Passive efforts are where a plan is drawn and the client 24 must develop his or her own resources towards bringing it to fruition. Active efforts . . . is where the state caseworker takes the client through the steps of the plan rather than requiring that the plan be performed on its own." In re Michael G., 63 Cal. App. 4th 700, 74 Cal. Reporter 2d 642 (4th Dist.,1998) - the court held that the active efforts requirement under § 102(d) of the ICWA (25 U.S.C.A. § 1912(d)) is essentially identical to reunification services under California law. Nevertheless, the court advised, two separate findings are required: (1) under state law, that reasonable reunification efforts were made; and (2) under § 1912(d), that active efforts involving Indian resources were made. Letitia V. v. Superior Court, 81 Cal. App. 4th 1009, 97 Cal. Reporter 2d 303 (4th Dist. 2000) – No reunification services ordered – Affirmed. The court noted that the mother had a long history of substance abuse and had received services for another child. Held that the active efforts provision of § 102(d) of the ICWA (25 U.S.C.A. § 1912(d)) seemed to require only that timely and affirmative steps are taken to achieve the goal of preventing the breakup of an Indian family. In re Riva M., 235 C.A.3d 403 (1991) – TPR – Affirmed. The father was a non-Indian, and the mother was Indian. The appeal alleged that the court did not follow the ICWA, that proof beyond a reasonable doubt was not produced and there was no expert Indian testimony. The appellate court ruled that all those issues were waived because no objections were made during the trial. In re A.A., 167 Cal. App. 4th 1292 (Cal. App.2008) – TPR –Affirmed. The court also held that sufficient evidence supported a finding that the agency provided active efforts for remedial services and rehabilitative programs designed to prevent the breakup of an Indian family, despite a delay in placing the children with their relatives. In re K.B., 173 Cal. App. 4th 1275 (Cal. Ct. App. 2009) – TPR – Affirmed. Active efforts were not required for the father since he was a sexual abuser. The agency offered active efforts to the mother, but she refused to leave the father. Adoption of Hannah S., 142 Cal. App. 4th 988 (Cal. App. 2006) – TPR of Father’s parental rights denied at trial court. Reversed on appeal. Because the trial court failed to apply the proper standard in determining whether the mother had complied with the requirement of 25 U.S.C. § 1912(d) to show active efforts and did not consider all the evidence when determining whether continued custody would damage the minor, reversal was required. The mother had not given 25 up on the father, an alcoholic, until he relapsed twice and committed serious crimes against her. The mother could not be expected to be responsible for further attempts to alleviate the father's alcohol abuse and violence or to foster a parent-child relationship between the minor and the father when the father, despite the mother's prior support and understanding, perpetrated a vicious attack upon her that resulted in his incarceration and a lifetime restraining order. The father's acts demonstrated his inability to provide a healthy parent-child relationship with the minor. In re A.L. 243 Cal. App. 4th 628 (12/21/15) –– Mother challenged the agency’s failure to provide active efforts at the final review hearing. The court held mother was foreclosed from raising the issue since she did not do so by extraordinary writ earlier in the case. However the language of W & I §366.26(c)(2)(b)(i) states that the active efforts issue must be raised at the permanency planning hearing. The trial court prevented counsel for the mother to explore this issue at the hearing and that was error. The error, however, was harmless and the TPR is affirmed. In Re T.W. (2017) 9 Cal. App. 5th 339 -- The Father appeals from the juvenile court’s findings at the six-month review that reasonable efforts were provided to him and that active efforts were made to prevent the breakup of the Indian family. The father who was living in Florida was provided only one telephone call during the 6 month of reunification services. REVERSED. This was unreasonable contact between the child and father. Nor did the agency provide Active efforts. NB: the court described active efforts as the same as reasonable efforts and did not mention the federal guidelines. 18. Counseling In re M.F. (2019) 32 Cal.App.5th 1 – At the 12-month review, the court found that the agency had not provided adequate therapy and made a “no reasonable efforts” finding. The minor appealed, but the appellate court affirmed the trial court’s findings. The issue was whether the court could extend services beyond the 18-month review. The appellate court stated that without a finding of reasonable efforts, the court must give the father additional services and ordered the department to provide therapy immediately. In re J.E., 3 Cal. App. 5th 557 (2016) The child was 14 years old when she was removed from her mother because she was constantly running away, was engaging in self-injurious behaviors, and had molested her younger sister. Mother told the agency that she could not control the child and did not feel she could keep the child’s younger sister safe with the child in the house. Jurisdiction sustained and Mother began engaging in services. The court found that services 26 were reasonable at the 6- and 12-month review hearings. At the 18-month review hearing, the agency recommended termination of reunification services because the child’s younger sister was still afraid of the child and therefore, the child could not return home. The juvenile court expressed concern that the child had not received a thorough psychological assessment and had not received any therapy specifically targeted to address her molestation of her sister. Mother was engaging in all services and attended family therapy sessions even when the child was not present. The juvenile court found that the services provided were not reasonably sufficient and that there was a substantial probability that the child could be returned within the period of extended services. The juvenile court extended services to 24 months. The agency appealed. The court of appeal affirmed the juvenile court’s order extending services to 24 months. Pursuant to WIC §352, the court has the discretion to continue reunification services to 24 months if there is good cause to do so. The court concluded reasonable services were not provided, that there was a likelihood of success with additional services, the child’s need for prompt resolution of dependency and the benefit of further reunification, and any other relevant factors the parties raise. The amendments to WIC §§ 361.5 and 366.22 specifying circumstances in which services may be extended to 24 months do not abrogate the court’s discretion to extend services to 24 months. Here, the evidence supported the finding that the agency did not provide reasonable reunification services. The agency must make an effort to provide reasonable services that are tailored to each family’s unique needs. In this case, the child did not receive a psychological evaluation despite engaging in self-injurious behaviors. Moreover, the child and her family were not offered specialized counseling to address sexual acting out even though everyone involved agreed that the child’s molestation of her younger sister had to be resolved before the minor could go home. The juvenile court did not abuse its discretion. The juvenile court orders affirmed. In re Alvin R., 108 Cal.App.4th 962 (2003) – Appeal of finding that reasonable services had been provided. Reversed. The appellate court stated that the key to the original reunification plan was that father and Alvin participate in conjoint counseling so that visitation could take place, but only after Alvin had received eight sessions of individual counseling. The Department did not arrange for those sessions. Thus, the Department effectively abdicated its responsibility to effectuate timely individual counseling for Alvin, which precluded father from participating in conjoint counseling with Alvin. The juvenile court became aware of the delay and ordered that conjoint counseling proceed, when appropriate, even if Alvin had not completed eight individual counseling sessions. The Department again failed to take timely steps necessary to have father and Alvin begin conjoint counseling. The resulting delay effectively precluded any meaningful visitation between father and Alvin while the statutory time periods contemplated for completion of the reunification process were running. “The remedy for a failure to provide 27 reasonable reunification services is an order for the continued provision of services, even beyond the 18-month review hearing.” (at 975). In re Laura F., 33 Cal. 2d 826, 6622 P.2d 922, 191 Cal. Rptr. 464 (1983) – TPR – affirmed. The court found that the agency provided reasonable efforts by counseling the parent on the changes required to regain custody of the child. 19. Reunification Plan In re Michael S., 188 Cal.App.3d 1448 (1987) – Appeal from an order terminating services and ordering no further services. Reversed. The appellate court ruled that further reunification services were appropriate. Absent aggravated circumstances a reunification plan must be ordered by the court after a child is removed from parental custody. 20. Standard of Proof In re Monica C., 31 Cal. App. 4th 296, 306 (1995) - Any finding that reasonable services have been offered must be supported by clear and convincing evidence. 21. Reasonable Efforts and Termination of Parental Rights Armando L., Sr. v. Superior Court of Los Angeles County, 36 Cal. App. 4th 549 (1995) - The state cannot initiate termination of parental rights unless the court finds reasonable services have been made or offered. 22. Good Faith Effort In re John B., 159 Cal. App. 3d 268 (1984) – Services to prevent removal and provide reunification support were not offered. Reversed. Appellant mother had an extensive history of psychiatric problems and her other three children were declared dependents and permanently placed in non-maternal custody after reunification efforts failed due to appellant's deteriorating mental state. After the birth of the subject child, the trial court declared him dependent, referred him for permanent placement, and ordered monthly, supervised visitation. The court reversed the decision because the trial court did not comply with the mandatory family reunification objective. A good faith effort to develop and implement a family reunification plan is required. 23. Failure to State Facts Supporting a Reasonable Efforts Finding In re Ashly F., 225 Cal.App.4th 803 (2014) – Removal of children – Reversed. The mother seriously beat one of her children using an extension cord. Other incidents of physical abuse had occurred. The court removed the children at the detention hearing. The trial court found that “reasonable efforts have been made to prevent or eliminate need for [the children’s] 28 removal from home.” The trial court did not identify or describe those “reasonable efforts” were, nor did the court inquire into the availability of services “that would prevent or eliminate the need to detain the child or that would permit the child to return home” as required by California Rules of Court, rule 5.678(c)(2). W & I §361(d) requires the court to make a determination whether reasonable efforts were made to prevent or eliminate the need for removal of the minor from his or her home and that the court “shall state the facts on which the decision to remove is based.” The court did not do this, thus making the finding “merely a hollow formula designed to achieve the result the agency seeks.” “A finding of parental abuse is not sufficient by itself to justify removing the child from the home.” In re D.P., 44 Cal. App. 5th 1058 (2020) – Dependency removal – Reversed. The judge sustained a dependency petition which involved the mother’s violence towards the father, her substance abuse, and mental health difficulties. At the dispositional hearing the judge removed the child from the mother’s care and placed the child with the father. The court referred to Dependency Court Order 415 (apparently a local court order created to encompass findings for federal and state law purposes). However, the judge did not comply with W & I §361(e) by failing to state the facts supporting the removal. Moreover, the judge did not state the reasonable efforts supplied by the agency in support of the removal, citing In re Ashly F. 24. Aggravated Circumstances In re Lana S., 207 Cal. App. 4th 94 (Cal. App. 2012) – TPR and bypass of reunification services appealed. Trial court findings affirmed. The appellate court found that the fact that the mother had lost three older children to termination, that she had a lengthy history of drug abuse, denied having a drug problem, refused to voluntarily test, refused to enter a drug treatment program, that drug paraphernalia was found near the children, and that her live-in boyfriend was a heroin addict comprised sufficient grounds to deny her reunification services and terminate her parental rights. In re T.M., (2009), 175 Cal. App.4th 1166 - TPR – Reversed. The mother’s whereabouts were initially unknown. When she was located, no plan was developed because mother was in a psychiatric facility. The appellate court stated that the trial court neither offered services nor found statutory support for a waiver of services, the case was remanded and the trial court was limited to a permanent plan of guardianship or long term foster care. In re Rebecca H., 227 Cal.App.3d 825 (Cal. App. 1991) – Denial of Reunification Services – Reversed. The agency petitioned the court to deny reunification services to the father because of his mental disability. Two doctors testified that father had a mental disability, but was motivated and needed time (a year) to be able to care for his child. The appellate court 29 reversed the trial court finding that the mental disability did not make the father incapable of using reunification services and that a year was a reasonable time. 25. Services for a Parent in a Foreign Country In re A.G., 12 Cal. App. 5th 994 (2017) – The Father was deported to Mexico for assaulting the mother. The children were removed from the mother, then returned to her, then removed again. The father was offered reunification services. At the 12-month hearing, the court found that the agency offered reasonable services to the father. The court found that the father was deported because of his conduct and services were not available in Mexico. REVERSED. There is no “Go to Mexico, lose your child” rule in California. Parenting education classes were available in Mexico, frequent visitation was an option, and the agency did not assist the father in identifying services in Mexico as required by WILC §361.5(e)(1)(E). 26. Extending Services Beyond the 18 Month Limit In re M.F., 32 Cal.App.5th 1 (2019) – At the 12-month review the trial court found that the agency had not provided reasonable efforts to facilitate reunification. In particular, the court found that the agency had not provided counseling and therapy for the father. The minor appealed and the appellate court affirmed the “no reasonable efforts” finding and further held that without reasonable services, the proceedings must be continued so that the father would receive those services. In re Michael. G. 69 Cal. App. 5th 1133 (2021) – At the 18-month review the trial court found that the agency had not provided reasonable efforts to the father to reunify with his daughter. However, the trial court also found that the time for services had run and concluded that the law did not permit services to continue further. The court terminated services and set a hearing pursuant to Welfare and Institutions Code section 366.26. The father appealed and the court of appeals affirmed the trial court’s orders terminating services. The case is currently (2022) on appeal to the California Supreme Court which has granted a hearing. C. REASONABLE EFFORTS TO FINALIZE A PERMANENCY PLAN 1. Delays in the Adoption Process In re Daniel G., 25 Cal. App. 4th 1205 (1994): If the department of children’s services felt services should not have been provided, it should have brought the matter to the court’s 30 attention at disposition hearing. Otherwise, it had a duty to make good faith effort to provide services. (at 1216). 2. Adequacy of Services In re Christian K., 21 Cal. App. 5th 620 (2018) A permanent plan of adoption had been ordered by the juvenile court. The proposed adopting family lived overseas. The attorney for the child argued that the child needed additional therapy, alleging inadequacy of services for the child. The court permitted the child to join the adopting family. HELD: No abuse of discretion and no failure to provide reasonable services to complete the adoption. Citing WIC §366.3(e)(6), the appellate court found that the trial court had the discretion to issue any appropriate order to protect a child’s stability and to expedite the child’s permanent placement – which may or may not include further services – regardless of whether services are found to have been wanting. COMMENTARY “California courts regularly make appropriate reasonable efforts findings” Table 3.24 “Summary of Title IV-E Findings and Orders: Judicial Review & Technical Assistance Project Database 2002-2004,” California Juvenile Dependency Court Improvement Program Reassessment: Executive Summary, California Administrative Office of the Courts, Center for Fam ilies, Children & the Courts, San Francisco, June, 2005, at p. 8. ________________________________________________ “I have been on the bench for 15 years and I think it has been raised less than ten times. I have never made a finding about a lack of reasonable efforts. If there was an issue all parties stipulated to continue services and set for further hearing.” (email to author from a California juvenile court judge). ______________________________________________________________________________ “As for your question: Sadly, the attorneys seldom addressed reasonable efforts. I wish they would. My take is that Reasonable Efforts, like “Active Efforts” in the ICWA context, is relegated to meaningless verbiage for the judge to recite like an incantation primarily to preserve funding. I tried to make it my practice to bring it up on my own, especially as it is uniformly part of the report’s recommended findings. I consider it the heart of the Court’s continuing authority to interfere in family decisions. In my own simple minded way, I think the Title IV requirement deserves much more than the dismissive treatment it usually gets. Unless there is robust parent 31 advocacy, it falls to the court alone to ask 1. Why is removal necessary?,2. What was done to prevent removal? What will be done to make it possible to return the child to the parents? It seems to fall to the Court also to know what is available in terms of services in the community, and in assessment tools, to identify appropriate measures. I also struggle with the conclusory declaration of risk, e.g. “The child is at risk . . . due to mothers drug addiction.” It is difficult to articulate specific risk of specific harm, and much more difficult to articulate how a specific service or intervention will address the specific risk. At the initial hearing, counsel are seldom armed with informed parent clients, and agency staff may have only the barest of emergency response reports. When the Court makes pre-removal services important, it becomes easier to articulate whether there is a true risk of harm, that only removal can relieve. There is no excuse for not addressing the same analysis at juris and surely at disposition, and every review thereafter.” Email from Judge Juan Ulloa, Superior Court, Imperial County, California ___________________________________________________ “When I was in (Lancaster) I made about 50 no reasonable efforts findings (4 in one week on the same worker). They were all during the reunification process. One was appealed and the court of appeal denied it with a lengthy 40 page opinion. One was done as a rehearing and granted, but it took 6 months to do the hearing. In Monterey Park (main L.A. courthouse) reasonable efforts are litigated at least 2-3 times/month. I find no reasonable efforts about 2-3 times during a 4-6 month period. I rarely make these findings at dispo. or detention. I think there will be more findings because as the lawyers become more familiar the social workers they will realize who the poor social workers are.” Email to author from a Los Angeles County juvenile court judge. __________________________ “I probably get a ‘no reasonable efforts’ argument once a week. Often with respect to services for incarcerated parents.” (Email to author from a California juvenile court judge) __________________________________ “WIC 319 is instructive with respect to the initial hearing. WIC 319(d)(1) states: "The court shall also make a determination on the record, referencing the social worker's report or other evidence relied upon, as to whether reasonable efforts were made to prevent or eliminate the need for removal of the child from his or her home,.... and whether there are available services that would prevent or eliminate the need for further detention. Services to be considered for purposes of making this determination are case management, counseling, emergency shelter care, emergency in-home caretakers, out of home respite care, teaching and demonstrating homemakers, parenting training, transportation, and other child welfare services authorized by 32 the State Department of Social Services. The court shall also review whether the social worker has considered whether a referral to public assistance would have eliminated the need to take temporary custody of the child or would prevent the need for further detention." “In other words, are there any services that would allow the child to safely remain in the home? We must force DCFS to answer this question in each and every case. There are obviously many cases where the answer is clear and the child needs to be removed. However, there are a significant number where these questions need to be carefully considered and documented. It is up to our judicial officers, hopefully with some advocacy from the lawyers to make sure these questions are considered and answered in a meaningful way. If there are services that will allow the child to safely remain in the home, we must make sure they are offered. Hopefully, fewer children will be removed and the life of the case will be shorter or fewer cases will be filed. the bottom line here is that we must try to ensure good social work practice so that the dept maximizes its efforts to safely divert families from the system so that the court resources can be utilized in those cases of serious abuse and/or neglect which clearly require court intervention and those cases where appropriate services have actually been provided or offered and have not been accepted or worked. “Previous efforts have shown that this kind of consistent effort on the part of our courts have helped. I reference each of you to the NCJFCJ Benchcard (attached) and the power point which referenced its positive impact. What I am suggesting here will not fix everything. But it can help set the proper tone in our court's which can push this system more in the direction of where it needs to go.” Memo from Judge Michael Nash, Presiding Judge of the Los Angeles County Juvenile Court, to the bench officers in the Los Angeles Juvenile Dependency Court, May 29, 2013. A copy is available from the author. “Courts must oversee the quality and timeliness of the provision of services to prevent removal, maintain and reunify families, and finalize a permanent plan, and must enter appropriate ‘reasonable efforts’ findings. It is recommended that, to improve the quality of these services, the Judicial Council encourage courts to make informed findings regarding reasonable efforts.” California Juvenile Dependency Court Improvement Program Reassessment: Executive Summary, California Administrative Office of the Courts, Center for Families, Children & the Courts, San Francisco, June 2005, at p. 8. 33 “They can argue reasonable efforts both at the initial detention hearing as well as at the dispositional hearing. Interestingly enough, in my first year here in dependency, I have not yet see one challenge to reasonable efforts at detention or disposition. But plenty of reasonable services challenges at the six and twelve month review hearings!” Email to author from Judge L. Michael Clark, Superior Court, Santa Clara County. 

11/13. ____________________________________________________________________________ Reasonable Efforts in dependency cases. “Do you ask about them on your own or wait for the attorneys to ask?” “I ask about what efforts were made to handle the case informally if it is a neglect petition (drugs, incarceration of parent, clear poverty related issues and mental health). For the shaken babies, battered babies and sex cases (less than 20 percent) I do not generally probe this way. I want to see that informal services were offered if there is no significant criminal or CPS history.” “Do you ask about "reasonable efforts to prevent removal? “ “Yes- see above. “ “Do you have interim hearings to check to see that the service plan is working?” “We have a 45 day interim hearing after we dispo the case to make sure that the SW has made all referrals and that the parent has been given full opportunity to engage. Sometimes the parent needs a bus pass or funding to get services so we problem solve at the 45 day review. We also inquire as to whether a 90 day review should be set in order to consider return. I also ask about concurrent planning at the 45 day review if that was not intact at the dispo. That child should be in a concurrent home by the 45 day review if not sooner. “ “Will you adjust if it is not?” “We adjust to meet the needs of the case. I will set more interim hearings as necessary. Sometimes the Department requests that I allow an oral report if it is a quick turnaround. I do.“ “How do you use the CCC benchcards?” “I use the CCC Benchcard just like the Resource Guidelines, at each hearing to make sure that I am covering all of the areas that can assist in early resolution of the case with the least restrictive placements. The elimination of bias is the goal, as well as a thorough initial hearing that fully considers all possible alternatives to removal. I also recommend distributing the CCC 34 Benchcard to all stakeholders so that they can be prepared to answer the court's questions and can be on board with using a bias-free lens at all points of the case.” “Yes. We often spoke about services. You have to recall we had the model court so we had to commit to three improvements per year. We were always talking about how to improve outcomes for our families.” Two emails from Judge Katherine Lucero, Superior Court, Santa Clara County, California. “Lawyers often fail to raise reasonable efforts issues, even when courts may be predisposed to make such findings. The following reasons are the most common: 1) Return is not an option: For some lawyers, the concepts of return vs. lack of reasonable efforts are difficult to distinguish. And when a child cannot be returned, whether the reasons why are known to everyone or only the parent's attorney, focusing upon the reasonable efforts finding can actually be counter-productive. Lawyers do not like to upset their judicial officer by raising issues that will have no practical impact on the result of a hearing, especially when calendars are crowded, and other critical issues need to be argued and decided at the hearing (such as visitation, particular service referrals, and relative assessments). 2) Federal funding: Some lawyers fear that the agency will lose federal funding if a lack of reasonable efforts finding is entered, especially at the initial detention hearing. While this is not necessarily the case (especially if the child is not eligible for IV-E reimbursement), lawyers - especially those representing children - often believe it's better to allow the court to make this finding in order to ensure necessary funding will be available for their clients in the future. These myths are rarely dispelled by the agency (after all, they have a lack of incentive to do so), and training and technical assistance on this issue is rare throughout the country. 3) Lawyers don't know what they don't know, and they believe what they are told: There are no baseline standards in this country that define reasonable efforts. This was a deliberate decision made at the federal level in order to allow judges in each community to define what is reasonable in his or her jurisdiction. In addition, unlike child welfare workers, lawyers receive no specialized training in how services impact risk and safety. Child welfare agencies are funded and charged with the responsibility of finding appropriate service providers and making reasonable efforts. When they report that they have offered what is available in the community and cite a lack of fiscal resources to do more, lawyers are 35 rarely in a position to question those assertions. This is especially true at the hearings themselves, where the agency representative present is never the one with the decision-making authority over how agencies expend funds or contract with providers. And while courts and judicial officers are sometimes able to obtain answers to questions relating to fiscal expenditures and resource allocation, agency representatives have no incentive to share that information with an attorney for a parent or child. Finally, without statutory or appellate guidance regarding what actually constitutes a lack of reasonable efforts, lawyers are left to argue common sense notions based upon anecdotal experiences, which may or may not carry weight with a judicial decision-maker. For example, while some courts will order agencies to make in-home/unannounced visits to ensure proper supervision or dangerfree homes, other courts believe such orders are outside the scope of their authority.” Email to author from David Meyers and John Passalacqua, attorneys who specialize in the representation of parents in child protection cases - dated 12/6/13. . ______________________________________________________________________ “As minor’s counsel I usually don’t raise the reasonable efforts to prevent removal issue, although sometimes I have agreed with parent’s counsel who have raised it during detention. I seem to recall one case where the parents were very poor, and there might have been alternative housing available. I believe they are usually raised during “dirty home” cases, where the parents are impoverished, and finding alternative housing might be a possibility. It is, I think, a neglected provision which could be very effective if utilized in a contested detention proceeding. “I have never seen a judge raise the reasonable efforts to prevent removal issue sua sponte, although I do remember Judge Harry Elias (County of San Diego, North County Regional Center), raising it on occasion. “I have however, used and litigated the reasonable services\reasonable efforts issue related to reunification services. In fact we had a rather extensive trial on one where I actually litigated the fact that the minor had not received reasonable reunification services because of the delay in treatment. We fought it out and the court ultimately ruled that there had been an “appalling” breakdown in communication, but that the services were reasonable.” Email from Kelly Ranasinghe, Minor’s counsel in Imperial County, California. _____________________________________________________________________________

