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I. Scope and Use of Benchguide 
 
 
 This Benchguide provides an overview of the California laws and procedures for 
handling Indian child custody proceedings subject to the Indian Child Welfare Act (the “ICWA” 
or “Act”).1  It should be noted at the very outset that the Act applies to proceedings involving an 
Indian child regardless of whether the tribe exercises any of its rights under the Act (which are 
described in detail herein), or is even involved in the case.  If an “Indian child” is before the 
court in a “child custody proceeding,” the Act applies. 

 
Under its definition of “child custody proceeding,” the Act specifies the types of custody 

cases to which it does and does not apply.  The focus is not on what a proceeding is called, or 
whether it is a private action or an action brought by a public agency, but on whether the 
proceeding meets a definition set forth in the Act.2  The Act covers any temporary placement 
where the child need not be returned upon demand, and includes placement in a foster home or 
institution or the home of a guardian or Indian custodian.  The Act also covers any proceeding 
resulting in adoption or termination of parental rights.  This would generally include juvenile, 
family court and probate guardianship actions.   

 
However, by its terms, the Act does not apply to all custody cases.  The Act itself does 

not extend to custody disputes between parents in divorce proceedings, or to placements based 
on acts that would be criminal if committed by adults.3  Recent California laws further clarify the 
divorce exemption to include any custody dispute between parents not resulting in adoption or 
termination of parental rights.4  
 

Readers familiar with California Indian Legal Services’ 2000 edition of the Benchguide 
will note our new format and updated law summaries.  This revised edition attempts to focus 
upon the areas of greatest concern and interest for our readers.  This Benchguide includes a 
summary of the relevant law and procedure, resource information, and appendices which include 
the text of the Act, the Bureau of Indian Affairs’ (“BIA”) Guidelines for State Courts: Indian 
Child Welfare Act (the “BIA Guidelines”), California All County Letters/All County Information 
Notices pertaining to the ICWA, and the text of Senate Bill 678 (SB 678), a 2006 law that 
brought significant changes to California dependency, family, and probate guardianship law with 
respect to Indian children.  Some information is also provided specific to the ICWA’s application 
in particular types of proceedings.5   
 

                                                 
1 25 U.S.C. § 1901 et seq. 
2 25 U.S.C. § 1903(1).   
3 Ibid.  Note, however, that the ICWA expressly allows states to adopt higher standards of protection should they 

choose; for a discussion of California law regarding the ICWA’s application in delinquency proceedings, see § XII 
of this Benchguide (“Delinquency”). 

4 See §§ IV(A) and IV(B) of this Benchguide (“Proceedings Covered by the Act” and “Proceedings Not Covered 
by the Act”). 

5 See §§ XI through XIV of this Benchguide regarding dependency, delinquency, probate guardianship, and family 
law proceedings. 
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In addition, the Benchguide incorporates recent California law allowing “tribal customary 
adoption” (TCA) to be selected as a permanent plan if identified by the tribe.6  TCA occurs under 
the laws of a child’s tribe and does not require termination of parental rights.7  This addition to 
California law, effective July 1, 2010, applies only in dependency cases and is specifically 
exempted from independent and agency adoptions.8  The TCA provisions will sunset on January 
1, 2014, unless legislation deletes or extends that date.9  The new statute was borne out of the 
tensions between tribal cultural norms, existing state law, the desire to have Indian children in 
permanent safe homes, and an aversion to the legal construct of a parental rights termination.  
Further adding to the need for TCA in California is the lack of robust tribal court systems.  The 
process of TCA is built around the existing dependency law process, but provides that the tribe 
will create the framework for the adoption and the state court will adopt the tribe's framework.   
 

This edition also attempts to better address the potential for collaboration between state 
courts and tribal courts.10  In a time of continuously shrinking resources, it is all the more 
important that courts not view the ICWA’s purpose as merely jurisdictional.  There is at least an 
equal focus on the provision of services to address behaviors that are placing children and 
families in peril. 

 
 

 
 
 

                                                 
6 Assem. Bill No. 1325 (2009-2010 Reg. Sess.); 2009 Cal. Stats., ch. 287; Welf. & Inst. Code § 366.24; see § 

XI(E) of this Benchguide (“Tribal Customary Adoption”); see also Appendix D of this Benchguide for the full text 
of AB 1325. 

7 Welf. & Inst. Code § 366.24(c)(10). 
8 Fam. Code § 8600.5. 
9 Welf. & Inst. Code §§ 16508, 316.5(j), and 366.21(n). 
10 See §§ III(A)(2)(b)(vii) and V of this Benchguide (“Concurrent Jurisdiction” and “Jurisdiction under the Act”). 
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II. Historical Context 
 
 
The ICWA significantly impacts proceedings involving the custody of Indian children.  

In most situations, the Act calls for the placement of Indian children within a specified order of 
preference, providing for higher evidentiary standards and mandating strict notice procedures.  
Child custody proceedings and other actions pursuant to state law can be invalidated for failure 
to follow the ICWA’s procedural requirements.  Understanding some basic principles of Indian 
law may help to place the ICWA within a legal context.  This section provides the reader with a 
brief background of general Indian law principles, and also several statistics which underscore 
the relevance of the Act in California.   

 
A. Basic Principles of Indian Law 

 
Described as “domestic dependent nations,” Indian tribes have a unique status in the 

American legal system.1  The leading Indian law treatise explains this concept well: “domestic 
because [Indian tribes] are within the United States and dependent because they are subject to 
federal power.  They are nations because they exercise sovereign power over people, property, 
and events within their borders.”2  Under the Indian Commerce Clause, Congress has the 
exclusive authority to regulate commerce with Indian tribes.3  In general, tribal sovereignty is 
limited by overriding federal authority only to the extent expressly declared by Congress, or 
where inconsistent with a tribe’s legal status.4  Consequently, states are preempted from 
exercising any authority over Indian tribes where doing so would clash with federal authority or 
policy.5   

 
In recent years the U.S. Supreme Court has somewhat narrowed the scope of tribal 

sovereignty with regard to a tribe’s ability to exercise power in “Indian country” over non-tribal 
members.6  Despite this trend, the federal government must still exercise its plenary power over 
Indian tribes consistent with certain federal obligations.  The relationship between the U.S. and 
tribes has been characterized as that between a guardian and ward, with the U.S. having trust 
responsibilities toward tribes.7  It is a political relationship between nations, and is not based on a 
racial classification of Native Americans.8  Because of this unique relationship, Congress can 
treat Native Americans differently from other racial or ethnic groups without running afoul of 
traditional equal protection rules.9  Indeed, tribes are “distinct… political communities.”10   
                                                 

1 Cherokee Nation v. Georgia (1831) 30 U.S. 1, 16-17.   
2 Felix S. Cohen, Cohen’s Handbook of Federal Indian Law 1 (Nell J. Newton et al. eds., LexisNexis 2005) 

(1941). 
3 U.S. Const., art. I, § 8, cl. 3.   
4 See generally New Mexico v. Mescalero Apache Tribe (1983) 462 U.S. 324; United States v. Wheeler (1978) 435 

U.S. 313; Montana v. United States (1981) 450 U.S. 544. 
5 Worcester v. Georgia (1832) 31 U.S. 515; Williams v. Lee (1959) 358 U.S. 217; New Mexico v. Mescalero 

Apache Tribe (1983) 462 U.S. 324. 
6 “Indian country” defined at 18 U.S.C. § 1151; Strate v. A-1 Contractors (1997) 520 U.S. 438; Nevada v. Hicks 

(2001) 533 U.S. 353; Plains Commerce Bank v. Long Family Land and Cattle Co. (2008) 554 U.S. 316. 
7 Cherokee Nation v. Georgia (1831) 30 U.S. 1, 17. 
8 Morton v. Mancari (1974) 417 U.S. 535, 553-555; U.S. v. Antelope (1977) 430 U.S. 641, 645-647. 
9 Ibid. 
10 Worcester v. Georgia (1832) 31 U.S. 515, 519.   
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As an incident to sovereignty, tribes have the inherent authority to regulate domestic 
relations among their members.11  Tribes also have the authority to regulate other important 
internal matters, such as tribal membership.12  In many ways, the ICWA is simply the 
codification of a tribe’s legal rights as they existed before its passage.   
 

In 2006, the California Legislature adopted Senate Bill 678, codifying the ICWA and 
many provisions of the BIA Guidelines into state law.13  The clarification of the state’s role in 
ICWA proceedings marked a significant step forward in California’s application of the Act.  To 
further clarify application of the Act, the California Rules of Court were expanded to provide 
practitioners with a more detailed interpretation of the Act’s substantive and procedural 
requirements.14  
 

B. Native Americans in California 
 
 California tribes are numerous and diverse, reflecting a rich past.  All California tribes 
have been extensively impacted by various colonialism and expansion activities.  Among the 
most commonly documented are the spread of Spanish missions, the Gold Rush, the federal 
government’s secret refusal to ratify 18 signed treaties with California tribes in 1852, militias 
paid by the state to hunt Indians, the advent of rancherias, and the Indian boarding school 
system.15  While it might help state actors to better appreciate the wrongs that Indian people 
suffered, and by extension the underlying problems that a remedial statute like the ICWA was 
enacted to address,16 cataloguing the long history of atrocities against the Native population is 
too voluminous a task for this publication.  One example, however – one that involved both the 
judicial and legislative bodies of the state – may help to illustrate the basis for the widespread 
distrust of government by many Indian persons today.  
 
 In 1850, California passed the “Act for the Government and Protection of Indians.”17  
The actual provisions of the statute stood in stark contrast to its benevolent title.  In addition to 
permitting Indians to be flogged and punished for vagrancy, it permitted any person to go before 
a state justice of the peace and ask that an Indian who had been convicted and punished by fine 
to be indentured to that person, for so long as the court felt was called for in order to pay off the 
fine.18  Indentured servitude being tantamount to slavery, practices akin to slavery soon sprung 
up, including auctions at which indentured servants were sold to the highest bidder, as well as 
persons bailing Indian convicts out of jail in order to acquire their “services.” 

 
                                                 

11 See, e.g., Fisher v. District Court (1976) 424 U.S. 382 (authority to grant on-reservation adoption); Nofire v. 
United States (1897) 164 U.S. 657 (authority to grant marriage license); Conroy v. Conroy (8th Cir. 1978) 575 F.2d 
175 (authority to divide marital property).   

12 Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49. 
13 Sen. Bill No. 678 (2005-2006 Reg. Sess.); 2006 Cal. Stats., ch. 838; see Appendix C of this Benchguide. 
14 Cal. Rules of Court, Title 5, Div. 2, Ch. 2. 
15 See, Professor Edward D. Castillo (1998) California Native American Heritage Commission, Short Overview of 

California Indian History, http://ceres.ca.gov/nahc/califindian.html (last visited on May 15, 2012).   
16 BIA Guidelines §A; Rich v. Maples (Cal. 1867) 33 Cal. 102, 105 (“A remedial statute is one which provides a 

means for the enforcement of a right or the redress of a wrong”). 
17 Stats. 1850, ch. 133 (April 22, 1850); see also, Kimberly Johnston-Dodds, Early California Laws and Policies 

Related to California Indians (California Research Bureau, California State Library 2002). 
18 Stats. 1850, ch. 133, § 14. 
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 Another provision allowed the courts to authorize the indenture of Indian children, 
ostensibly under the guise of “apprenticeship.”19  The practical effect of this law was to support 
the wide-scale kidnapping and sale of Indians, especially young women and children (some as 
young as three or four).20  Women and girls were sold for labor or as sexual partners.  Children 
were divided into categories by age and strength and were used for stock management and 
agriculture, or were trained to act as domestic servants.  Reports of the times indicated children 
for sale were often acquired by the expedient practice of killing their parents, which had the 
additional benefit of absolving the seller from the need to acquire the permission of a parent for 
the “apprenticeship.”21 
 
 It has been estimated that as many as 10,000 California Indians were indentured or sold 
pursuant to this law.22  These actions and similar, along with illness and starvation, a multitude 
of local raids, regional conflicts, and wars, have molded a history of attrition from which tribes 
are still emerging.  It is estimated that from the arrival of the Spanish missionaries to the end of 
the 19th century, the Indian population went from approximately 300,000 to 30,000 – a 90% 
decline.23 
 
 The BIA currently recognizes 110 California tribes.24  Some of these tribes are among the 
most sophisticated in the United States.  However, of the federally-recognized tribes, a 
significant number also represent formerly terminated tribes which have only been restored in 
recent years via litigation or legislation.  Termination was the process by which Congress ceased 
to recognize a tribe’s government, distributed tribal assets and terminated the federal 
government’s trust relationship with a tribe.  Between 1954 and 1966, Congress terminated over 
100 tribes and bands, most of them in Oregon and California.25  A shift in federal policy ended 
the “termination era” and ushered in a period of critical examination of the termination process, 
which in turn resulted in a number of lawsuits seeking to restore recognition to terminated tribes.   
 
 An example of such a restoration lawsuit involving California tribes is the Tillie 
Hardwick class action.26  This litigation, settled in the 1980s, reinstated the federal recognition of 
17 terminated California tribes.27  Since the 1980s, a number of California tribes have also been 
restored either through litigation or legislative acts.  However, since tribal operations and 
governing structures had been interrupted for twenty to forty years or more, it is not uncommon 
to encounter restored tribes that are in various stages of organization.28   
 

                                                 
19 Stats. 1850, ch. 133, § 3. 
20 Kimberly Johnston-Dodds, Early California Laws and Policies Related to California Indians 10-12 (California 

Research Bureau, California State Library 2002). 
21 Ibid. 
22 Robert F. Heizer, The Destruction of California Indians 219 (University of Nebraska Press 1993). 
23 Sherburne F. Cook, Historical Demography in Handbook of North American Indians, Volume 8 (California) 91 

(R. F. Heizer vol. ed., W. C. Sturtevant gen. ed., Smithsonian Institution 1978). 
24 74 Fed. Reg. 40218. 
25 American Indian Policy Review Commission, U.S. Congress, Final Report Submitted to Congress May 17, 1977 

447-453 (U.S. Gov’t Printing Office, 1977). 
26 Hardwick, et al. v. United States, et al., No. C-79-1710 (N.D. Cal., December 22, 1983). 
27 Ibid.    
28 See § IV(C)(4) of this Benchguide for a discussion of federal recognition. 
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  Although the federal government currently recognizes 110 California tribes, there are 
many more tribes in the state.  California is home to many unrecognized tribes as well as tribes 
terminated in the 1950s and 1960s who were never restored to recognition.29  Today, Indian 
reservations and rancherias encompass approximately over 450,000 acres in California, but a 
number of federally-recognized California tribes have no lands at all.  Tribes which do not have 
reservation lands or any land holdings are known as “landless” tribes.  Membership rolls for 
California tribes range from under 25 people for the very smallest tribes to the Yurok Tribe with 
over 5,700 members.30   

 
In addition, many Native Americans in California belong to out-of-state tribes.  When 

termination and assimilation were regarded as proper federal policies during the 1950s and 
1960s, many Indian families were moved to California via a “voluntary” program.31  The Urban 
Indian Relocation Program transported thousands away from reservations to designated 
relocation cities, such as Los Angeles, San Francisco, Oakland and San Jose.  In an ironic twist, 
the program was headed by Dillon S. Myer, who had previously overseen the program under 
which Japanese-Americans were moved to internment camps during World War II.  According 
to the 2010 Census, 362,801 individuals in California identified as being American Indian or 
Alaskan Native alone, and an additional 360,424 individuals identified as being American 
Indian/Alaskan Native in combination with at least one other race.32  The majority of the state’s 
current Indian population represents Indian people from out-of-state tribes who were relocated.33  
At the 2000 Census, California had the highest American Indian/Alaskan Native population of 
any state in the nation,34 and Los Angeles had the largest American Indian/Alaskan Native 
population of any city in the country with 150,000 reporting such heritage alone or in 
combination with another race.35   

 
Many myths have developed regarding the growth of Indian gaming in California.  There 

is a common misperception that all tribes have casinos and as a consequence all Indians are now 
wealthy.  In fact, out of the 110 federally-recognized tribes in California, just over half of them 
operate casinos.36  Furthermore, the profitability of these economic enterprises varies widely 
                                                 

29 See Advisory Council on California Indian Policy, Final Reports and Recommendations to the Congress of the 
United States Pursuant to Public Law 102-416, “Executive Summary,” p. 16  (September 1997).     

30 California Indian Assistance Program, 2004 Field Directory of the California Indian Community, Dep’t of Hous. 
& Comty. Dev. (2004); email from E. C. Jackson, Enrollment Director, Yurok Tribe to CILS (March 2, 2012). 

31 See Advisory Council on California Indian Policy, Final Reports and Recommendations to the Congress of the 
United States Pursuant to Public Law 102-416, “The ACCIP Historical Overview Report: The Special 
Circumstances of California Indians,” p. 15 (September 1997). 

32 U.S. Census Bureau, The American Indian and Alaska Native Population: 2010 (C2010BR-10), Table 2 
(January 2012). 

33 Stella Ogunwole, We the People: American Indians and Alaska Natives in the United States, U.S. Census 
Bureau (February 2006) http://www.census.gov/prod/2006pubs/censr-28.pdf (last visited May 15, 2012), and U.S. 
Census Bureau, Census 2000 PHC-T-18: American Indian and Alaska Native Tribes in California: 2000 (June 
2004) http://www.census.gov/population/www/cen2000/briefs/phc-t18/tables/tab019.pdf (last visited May 15, 
2012). 

34 U.S. Census Bureau, (ST-99-46) States Ranked by American Indian and Alaska Native Population, July 1, 1999 
(August 30, 2000) Population Estimates Program, Population Division, U.S. Census Bureau, Washington, DC 
20233,  http://www.census.gov/population/estimates/state/rank/aiea.txt (last visited May 15, 2012). 

35 U.S. Census Bureau, More Than 300 Counties Now “Majority-Minority, U.S. Census Bureau News (August 9, 
2007). 

36 National Indian Gaming Commission, U.S. Dept. of the Interior, Gaming Tribe Report (July 6, 2011). 
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depending primarily on location.  A recent national study indicates that while economic 
indicators improved for on-reservation Indians in the decade between 1990 and 2000, and more 
significantly for gaming tribes than non-gaming tribes, Indians on reservations are still 
economically disadvantaged in comparison to the United States’ population as a whole.  For 
example, the average household income for Indians is still less than half that of the general 
population, the Indian family poverty rate is three times higher than the national average, the 
unemployment rate is twice as high for Indians, and Indians have half the college graduation rate 
of the general population.37   
 

 BEST PRACTICE: A federally-recognized tribe is a tribe for all purposes of the ICWA, 
whether located in California or in another state.  Under California law, a court may allow a 
non-federally-recognized tribe to participate in a dependency proceeding involving a child who 
would otherwise be an Indian child under Section 1903(4) of the ICWA.38   

   
 
 

                                                 
37 See, Jonathan B. Taylor and Joseph P. Kalt, American Indians on Reservations: A Databook of Socioeconomic 

Change Between the 1990 and 2000 Censuses, The Harvard Project on American Indian Economic Development 
(Harvard University 2005). 

38 Fam. Code § 185; Welf. & Inst. Code § 306.6. 
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III. Overview of the Indian Child Welfare Act 
 
 

A. ICWA Policy and Legislative History 
 

Congress passed the ICWA to counteract widespread misuse of state child protection 
powers with regard to Indian children, which had resulted in wrongful removal of such children 
from their Indian families and subsequent placement with non-Indian families.1  The ICWA 
helps to fulfill an important aspect of the federal government’s trust responsibility to tribes by 
protecting the bond between Indian children and their tribes, which is by definition in the “best 
interest” of those children.2  In doing so, the ICWA ultimately serves both the best interests of 
Indian children and the stability and security of Indian tribes and families.3   

 
Because the Act protects the best interests of Indian children as well as the rights of 

parents, Indian custodians, and Indian tribes, the Act applies regardless of whether a child’s tribe 
exercises any of its rights under the Act, or is even involved in the case.     

 
1. The Problem Leading to the Passage of the ICWA 
 
Congressional hearings in the mid-1970s revealed a pattern of wholesale public and 

private removal of Indian children from their homes, undermining Indian families and 
threatening the survival of Indian tribes and tribal cultures.4  At the national level, studies in the 
years leading up to the passage of the ICWA found that: 

• Indian children were approximately six to seven times as likely as non-Indian 
children to be placed in foster care or adoptive homes;5 and, 

• Approximately 25-35% of all Indian children were removed from their homes and 
placed in foster care or adoptive homes, or institutions such as boarding schools.6   

In California specifically: 

• Indian children were more than eight times as likely as non-Indian children to 
be placed in adoptive homes;   

• Over 90% of California Indian children subject to adoption were placed in 
non-Indian homes; and, 

• 1 of every 124 Indian children in California was in a foster care home, 
compared to a rate of 1 in 367 for non-Indian children.7 

                                                 
1 25 U.S.C. § 1901. 
2 Ibid. 
3 25 U.S.C. § 1902. 
4 Indian Child Welfare Program: Hearings Before the Subcommittee on Indian Affairs of the Senate Committee on 

Interior and Insular Affairs (1974) 93rd Cong., 2d Sess. 3 (statement of William Byler) 
(http://narf.org/icwa/federal/lh/hear040874/, last visited May 15, 2012).   

5 Sherwin Broadhead et al., Report on Federal, State, and Tribal Jurisdiction: Final Report to the American Indian 
Policy Review Commission 81-85 (U.S. Gov’t Printing Office 1976). 

6 H.R. Rep. 95-1386, 1978 U.S.C.C.A.N. 7530, 7531.   
7 Sherwin Broadhead et al., Report on Federal, State, and Tribal Jurisdiction: Final Report to the American Indian 
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Congress determined that Indian children who are placed for adoption into non-Indian 
homes frequently encounter problems in adjusting to cultural environments much different than 
their own.8  Such problems include being stereotyped into social and cultural identities which 
they know little about, and a corresponding lack of acceptance into non-Indian society.9  Due in 
large part to states’ failures to recognize the different cultural standards of Indian tribes and the 
tribal relations of Indian people, Congress concluded that the Indian child welfare crisis was of 
massive proportions and that Indian families face vastly greater risks of involuntary separation 
than are typical for our society as a whole.10  These involuntary separations created social chaos 
within tribal communities.  The emotional problems embedded in Indian children hampered their 
ability as adults to positively contribute to tribal communities, and left families in extended 
mourning mode, significantly impairing their ability to meet their tribal citizenship 
responsibilities. 

 
2. California’s Implementation of the ICWA via Senate Bill 678 and Other Laws 

 
a. Policy and Purpose in Applying the ICWA through State Statute 

 
Prior to the adoption of Senate Bill 678 in 2006, many California tribes struggled to 

convince courts, county social workers, and attorneys that the ICWA was not just a rote 
procedural hurdle, but rather that they should embrace the spirit and purpose of the ICWA.  
Despite the enactment of the Act in 1978, there arose in the years leading up to SB 678 a 
widespread perception of institutional resistance and a belief that the Act’s application had often 
been inconsistent and perfunctory.  For example, essential requirements such as proving the 
detriment of returning a child to his or her Indian family, a requirement that can be satisfied only 
with expert testimony, were frequently met with boilerplate declarations ratifying state agencies’ 
actions.  Some attempts to transfer cases to tribal court were resisted by counties due to a 
perception that tribal forums were inferior.  

 
When state courts considered permanent plans for tribal children, adoption was 

prioritized, rather than guardianship, in spite of the effect which the termination of parental rights 
often has on a child’s tribal membership and identity.  Prior to the passage of SB 678, if the 
parents did not comply with or complete a reunification plan, the range of permanence options 
narrowed and was weighted toward termination of the parent-child relationship – a concept that 
is alien and offensive to many Indian tribes due to the emotional harm associated with the 
disassociation of the child from his or her cultural transmitters, as well as the loss of benefits and 
rights available to tribal members. 

 
Procedurally, in order to avoid termination of parental rights, a recognized exception had 

to exist.  Such exceptions included consideration of a sibling bond, for example, but did not 
include any consideration of the effects that terminating parental rights would have on the child’s 
                                                                                                                                                             
Policy Review Commission 81-82 (U.S. Gov’t Printing Office 1976). 

8 See H.R. Rep. No. 95-1386, 1978 U.S.C.C.A.N. 7530, 7531-7532. 
9 Dr. Joseph Westermeyer, Cross-Racial Foster Home Placement Among Native American Psychiatric Patients, 

69 Journal of the Nat’l Medical Assoc. 231, 231-232 (1977); Indian Child Welfare Program: Hearings Before the 
Subcommittee on Indian Affairs of the Senate Committee on Interior and Insular Affairs, 93rd Cong., 2d Sess. 46-50 
(1974) (testimony of Dr. Westermeyer). 

10 See H.R. Rep. No. 95-1386, 1978 U.S.C.C.A.N. 7530, 7531-7532. 
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relationship to his or her tribal community and culture.  Once adoption was identified as the 
permanent plan, there was no provision for an enforceable post-adoption agreement allowing the 
child a way to maintain contact with extended family and the tribal community.  

 
 Before SB 678 took effect, the Act had generally been applied through the California 
Rules of Court, case law, and the BIA Guidelines, but had not been codified on a state level.  
This lack of codification led to inconsistent applications of the Act.11  SB 678 was intended to 
harmonize federal legislation and intent with California law.12  In a way, it was one of the most 
far-reaching state laws in the country; because California has such a large population of Indians 
from non-California tribes,13 and because any Indian child who falls under the jurisdiction of the 
dependency, delinquency, family and probate courts is within its scope, the provisions of SB 678 
could potentially affect hundreds of tribes across the country.  The final legislation was the 
culmination of efforts by State Senator Denise Moreno Ducheny (its sponsor), California Indian 
Legal Services, and a host of others. 
 

With the enactment of Assembly Bill 1325 (AB 1325) in 2009, California instituted 
“tribal customary adoption” as a new permanency option in dependency cases that does not 
include termination of parental rights (and the resulting severance of the cultural and social ties 
that the ICWA endeavors to protect).14  Credit for this legislation is due in large part to the 
Soboba Band of Luiseño Indians.  
 

b. Key Provisions 
  

A number of the ICWA’s and SB 678’s key provisions are briefly summarized below.  
More detailed coverage of each of these provisions appears in later sections of this Benchguide. 
  

i. Applicability 
 

The ICWA and complementary California law apply where Indian children are involved 
in foster care placements, guardianships, and conservatorships, if in any of these types of 
proceedings (whether voluntary or involuntary, temporary or long-term) the parent or Indian 
custodian does not retain the right to have the child returned upon demand;15 custody awards to a 
non-parent where a parent objects;16 terminations of parental rights (including a petition to 
declare an Indian child free from the custody or control of a parent);17 preadoptive and adoptive 
placements (including voluntary relinquishments);18 and, certain delinquency proceedings.19 
 
 

                                                 
11 See, e.g., § III(C) of this Benchguide (“Constitutionality and the ‘Existing Indian Family Exception’”). 
12 Ducheny, Denise M., Senate Daily Journal for the 2005-2006 Regular Session, pp. 5606–5607 (August 31, 

2006). 
13 See § II(B) of this Benchguide (“Native Americans in California”). 
14 See § XI(E) of this Benchguide (“Tribal Customary Adoption”) and Appendix D. 
15 25 U.S.C. § 1903(1)(i); Fam. Code § 170(c). 
16 Fam. Code §§ 170(c), 3041(e). 
17 25 U.S.C. § 1903(1)(ii); Fam. Code §§ 170(c), 7822(e), 7892.5. 
18 25 U.S.C. § 1903(1)(iii) and (iv); Fam. Code § 8620. 
19 See § XII of this Benchguide (“Delinquency Proceedings”). 
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ii. Notice 
 

One of the most crucial requirements of the ICWA, and yet one of the most frequent 
areas of noncompliance,20 is the provision of notice whenever “it is known or there is reason to 
know that an Indian child is involved” in a proceeding.21  Lack of proper notice may result in a 
parent, Indian custodian, or tribe being unaware of the very existence of a proceeding, and thus 
prejudicially denied the chance to exercise legal rights under the Act in a timely manner.22 

 
Notice must be sent to the child’s parents or legal guardian, Indian custodian (if any), and 

to all federally-recognized tribes of which the child is or may be a member (or in some 
circumstances, the BIA).23  Notice must provide certain details in order to allow the tribe(s) to 
confirm membership or eligibility for membership and to advise the parties of their rights.  For 
the purposes of providing proper notice, any party who knowingly and willfully misrepresents or 
conceals a fact regarding whether a child is an Indian child is subject to sanctions by the court.24 

 
iii. Duty to Inquire  

 
 SB 678 imposed an affirmative and continuing duty to inquire whether a child is or may 
be an Indian child.25  The continuing nature of this duty means, for example, that a duty to 
provide notice will be triggered even in the midst of a case if information comes to light that was 
not previously available suggesting that the child is or may be Indian.26  This duty applies to all 
of the following: the courts, court-connected investigators, county welfare departments, 
probation departments, licensed adoption agencies, adoption service providers, investigators, 
petitioners, appointed guardians or conservators, and appointed fiduciaries.27   
 

iv. Active Efforts 
 

The ICWA requires that any party seeking a foster care placement or a termination of 
parental rights must first show that “active efforts” have been made by that party “to provide 
remedial services and rehabilitative programs designed to prevent the breakup of the Indian 
family and that these efforts have proved unsuccessful.”28  SB 678 incorporated this requirement 
into the Family Code, Probate Code, and Welfare & Institutions Code.29 

                                                 
20 In re I.G. (2005) 133 Cal.App.4th 1246, 1254-1255. 
21 25 U.S.C. § 1912(a); see Fam. Code § 180(c), Prob. Code § 1460.2(a); Welf. & Inst. Code § 224.2(b); Cal. 

Rules of Court, rule 5.481(b); see § VI of this Benchguide (“Notice”).  
22 25 U.S.C. § 1914; In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1424-1426; In re Marinna J. (2001) 90 

Cal.App.4th 731, 739. 
23 25 U.S.C. § 1912(a); Fam. Code, § 180; Prob. Code § 1460.2; Welf. & Inst. Code § 224.2; Cal. Rules of Court, 

rule 5.481(b). 
24 Welf. & Inst. Code § 224.2(e). 
25 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a); In re Desiree F. (2000) 83 Cal.App.4th 460, 

470; see § VI(A) of this Benchguide (“When Notice and Inquiry are Required”). 
26 Welf. & Inst. Code § 224.3(f); In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1424; In re Junious M. (1983) 144 

Cal.App.3d 786 (notice required even though Indian heritage raised for first time in midst of hearing to have minor 
declared free from parental custody and control, five (5) years after dependency was first established). 

27 Cal. Rules of Court, rule 5.481(a). 
28 25 U.S.C. § 1912(d). 
29 Fam. Code §§ 177(a), 3041(e), and 7892.5; Prob. Code § 1459.5(b); Welf. & Inst. Code §§ 224.6(b), 361(d), 
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 The ICWA does not define active efforts.  While SB 678 did not define the term either, it 
set forth several provisions to assist courts and responsible parties in ensuring that active efforts 
are truly made.  Specific active efforts will necessarily vary on a case-by-case basis,30 as they 
must be designed “to accomplish the goal which Congress has set: to avoid the breakup of Indian 
families whenever possible” by addressing the underlying problems which threaten a particular 
family.31  In a proceeding involving an Indian child, active efforts must take into account the 
prevailing social and cultural values of the Indian child's tribe.32  Furthermore, any resources 
available through the child’s “extended family, tribe, tribal and other Indian social service 
agencies, and individual Indian caregiver service providers” must be utilized when making active 
efforts.33  The party responsible for making active efforts must prove to the court that they were 
made, and were unsuccessful, by clear and convincing evidence.34 
 

SB 678 also created additional “active efforts” requirements not related to the provision 
of remedial and rehabilitative services.  These include making (and documenting in the record) 
active efforts to comply with the ICWA’s placement preferences,35 and, if there is no preferred 
placement available, making active efforts to place the child “with a family committed to 
enabling the child to have extended family visitation and participation in the cultural and 
ceremonial events of the child's tribe.”36   

 
Updates to the California Rules of Court in 2008 further provide that “active efforts” 

shall include the responsible party taking any necessary steps towards enrolling a child in a tribe 
if the child is eligible for membership in that tribe.37 
 

 BEST PRACTICE: Strong judicial oversight of the enrollment status of an Indian child is 
important.  The court should determine a child’s enrollment status as early in the case as 
possible, and if the child is eligible for membership but not enrolled, should ensure that the party 
responsible for making active efforts does everything necessary, in consultation with tribal 
officials, to enroll the child as soon as possible.38  No matter where an Indian child is ultimately 
placed, failure to enroll can jeopardize a myriad of benefits that are assuredly in the child’s best 
interest, including (but not necessarily limited to) inheritance rights, tribal land assignments, per 
capita payments, health care benefits, school enrollment, educational support services, housing, 
hunting and fishing rights, the right to gather other natural resources, employment training 
services, and priority hiring rights. 
 
 
 

                                                                                                                                                             
361.7, and 366.26(c)(2)(B); see also, § VIII of this Benchguide (“Evidentiary Requirements”). 

30 Welf. & Inst. Code § 361.7(b). 
31 Letitia V. v. Superior Court (2000) 81 Cal.App.4th 1009, 1016. 
32 Welf. & Inst. Code § 361.7(b). 
33 Ibid. 
34 In re Michael G. (1998) 63 Cal.App.4th 700, 712. 
35 Welf. & Inst. Code § 361.31(k). 
36 Welf. & Inst. Code § 361.31(i). 
37 Cal. Rules of Court, rules 5.482(c) and 5.484(c).  
38 Whether a child qualifies for membership, and what documentation or other evidence is required for enrollment, 

are decisions left exclusively to the child’s tribe. Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49. 
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v. Qualified Expert Witness  
 
 Prior to a foster care placement (as defined by the Act) or a termination of parental rights, 
the ICWA requires that a “qualified expert witness” testify that a parent’s or Indian custodian’s 
continued custody of a child would be likely to result in serious physical or emotional harm.39  
SB 678 addressed this subject in two significant ways – one, by providing examples of certain 
persons likely to qualify as expert witnesses and the probable characteristics thereof, and two, by 
prohibiting the use of an employee of the person or party seeking a foster care placement or 
termination of parental rights.40  The most common effect of the latter provision is to prevent a 
county social worker from acting as an expert witness in a case where the county is seeking 
foster care placement or termination of parental rights. 
 

A further limitation on the testimony of the qualified expert witness applies to the use of 
a declaration or affidavit in lieu of actual testimony.  Over the course of time, social services 
agencies and attorneys, when confronted with the expert witness requirement, would instead 
submit a written declaration to support the necessary findings.  Despite the fact that the ICWA 
specified the need for expert testimony, the practice became widespread.  The changes made by 
SB 678 now require a stipulation in writing by the parties in order to prove a case by declaration, 
as well as the court’s satisfaction that the stipulation was “knowingly, intelligently and 
voluntarily” entered into.41   

 
vi. Transfer of Case  

 
 An Indian child’s tribe can petition the court to transfer a child custody proceeding 
involving a child who is not domiciled or residing on a reservation to tribal court at any time.42  
The only specific limitations are where a parent objects to the transfer or the court finds good 
cause to deny the transfer.43  The good cause standard for a court to disallow a transfer was not 
defined in the ICWA.  SB 678 defined a good cause standard and specifically provided that 
“[s]ocioeconomic conditions and the perceived adequacy of tribal social services or judicial 
systems may not be considered in a determination that good cause exists.”44  Many tribal courts 
operate informally on tribal custom and tradition, which the ICWA itself permits.45  
 

In California, a reunification plan might last as long as 18 months.  SB 678 established 
that it is not an unreasonable delay in filing a petition for a transfer to tribal court to wait until 
reunification efforts have failed and services have been terminated.46  Simply put, good cause to 
deny a transfer does not exist solely by virtue of the fact that a tribe chooses to afford a parent 

                                                 
39 25 U.S.C. § 1912(e) and (f); see § VIII(B)(1) of this Benchguide (“Selection of an Expert Witness”). 
40 Welf. & Inst. Code § 224.6; Fam. Code § 177(a); Prob. Code § 1459.5(b); Cal. Rules of Court, rule 5.484(a). 
41 Welf. & Inst. Code § 224.6(e); Cal. Rules of Court, rule 5.484(a)(2); see Fam. Code § 177(a), Prob. Code § 

1459.5(b). 
42 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(b); Cal. Rules of Court, rule 5.483(b); see Fam. Code § 177(a), 

Prob. Code § 1459.5(b); see also § V of this Benchguide (“Jurisdiction under the Act”). 
43 Ibid. 
44 Welf. & Inst. Code § 305.5(c). 
45 25 U.S.C. § 1903(12). 
46 Welf. & Inst. Code § 305.5(c)(2)(B); Cal. Rules of Court, rule 5.483(d)(2)(B); see Fam. Code § 177(a), Prob. 

Code § 1459.5(b). 
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time to comply with court-ordered services before seeking a transfer.  SB 678 also provided that 
the burden of establishing good cause to deny a transfer to tribal court rests on the party 
objecting to the transfer.47 
 
 Normally, when a child is to be placed out of state, the Interstate Compact on Placement 
of Children (ICPC) applies.48  SB 678 added Family Code section 7907.3 to clarify that the ICPC 
does not apply to “any placement, sending, or bringing of an Indian child into another state 
pursuant to a transfer of jurisdiction to a tribal court under Section 1911 of the [ICWA].”49 
 

vii. Concurrent Jurisdiction 
 
 The ICWA provides for both state court and tribal court jurisdiction over an Indian 
child.50  In California, jurisdiction is a somewhat complicated matter due to the interaction 
between the ICWA and Public Law 83-280,51 but it is safe to say that Indian tribes and the state 
generally share concurrent jurisdiction over Indian child custody proceedings. 
 
 The potential benefits of state and tribal cooperation within this jurisdictional framework 
are many.  Tribes often have access to resources that a state court may not (or at least may be 
unaware of), such as: inpatient rehabilitation services; drug testing; transportation to court, 
visitations, and court-ordered services; visitation supervision; job training and placement 
programs; re-entry services; educational placement and scholarships; housing; cultural support 
services, such as language classes; summer camps/programs for minors; and, placement options 
with supportive services.  Out-of-state tribes offer similar services, or contract to provide them in 
California (e.g., the Friendship House Association of American Indians, Inc., in San Francisco).  
Many of these services are specifically oriented towards Native American values and beliefs, and 
thus may be more likely to reach a successful outcome than those of non-Indian orientation. 
 
 Unfortunately, the potential benefits of concurrent jurisdiction are largely unrealized.  
Often tribes and state courts/agencies are considered adversaries.  At best, there may be limited 
cooperation long after a case has been initiated – long after cooperation and tribal services could 
have been most effective.  While the California Tribal Court/State Court Forum has recently 
made some advancement toward better collaborative efforts, there appears to be a long way to go 
before wise use of concurrent jurisdiction becomes the norm rather than the exception.52  
 

viii. Appointment of Counsel 
 

The ICWA requires appointment of counsel for indigent parents “in any removal, 
placement, or termination proceeding.”53  SB 678 codified this requirement into various sections 
                                                 

47 Welf. & Inst. Code § 305.5(c)(4); see Fam. Code § 177(a), Prob. Code § 1459.5(b). 
48 Fam. Code § 7901. 
49 Fam. Code § 7907.3. 
50 25 U.S.C. § 1911. 
51 See § V of this Benchguide (“Jurisdiction under the Act”). 
52 More information on the Tribal Court/State Court Forum, including legislative and rule proposals, is available at 

the Judicial Council of California/Administrative Office of the Courts website at www.courts.ca.gov/3065.htm (last 
visited May 15, 2012). 

53 25 U.S.C. § 1912(b). 



 III.  Overview of the Act ~ 15 ~ 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

of the Welfare & Institutions Code, Family Code, and Probate Code.54  These sections clarify 
that, in addition to dependency and delinquency matters, a parent or Indian custodian who cannot 
afford an attorney is entitled to have one appointed in a guardianship, conservatorship, or petition 
to declare an Indian child free from the custody and control of a parent.   
 

ix. Placement Preferences  
 

Indian children in child custody proceedings must be placed within a mandatory order of 
preference for placements, absent good cause to the contrary, in order to protect the best interests 
of the Indian child and the child’s tribe by ensuring a culturally-appropriate placement.55  
According to the U.S. Supreme Court, these placement preferences are “[t]he most important 
substantive requirement imposed on state courts” by the ICWA.56   

 
SB 678 codified these placement preferences into state law.57  The legislation declared 

that California has an interest in “protecting the essential tribal relations and best interest of an 
Indian child by… placing the child, whenever possible, in a placement that reflects the unique 
values of the child's tribal culture and is best able to assist the child in establishing, developing, 
and maintaining a political, cultural, and social relationship with the child's tribe and tribal 
community.”58  Thankfully, SB 678 made it plain that adhering to the ICWA’s placement 
mandate, and encouraging and protecting an Indian child’s tribal membership and connection to 
his or her tribe, is in the best interest of that child.59 
 

x. Exceptions to Terminating Parental Rights 
 
 Perhaps the most significant change made by SB 678 was the new exception to 
termination of parental rights.  The new exception applies where termination of parental rights 
would be detrimental to an Indian child, including but not limited to cases where: (1) termination 
would substantially interfere with the child’s connection to his or her tribal community or the 
child’s tribal membership rights; or, (2) the child’s tribe identifies guardianship, long term foster 
care with a fit and willing relative, tribal customary adoption or another permanent plan.60  
 
 Severing the legal relationship of a parent and child is not a concept that is culturally 
recognized by most Indian tribes.  A child’s membership or eligibility for membership is 
typically predicated on proving the membership or eligibility of lineal ancestors.  When the 
parent-child relationship is severed, an Indian child often loses his or her right to membership.  
This may result in a tremendous impact on the child – cultural (loss of access to the tribal 
community, cultural knowledge/teachings, and cultural events), political (loss of voting 

                                                 
54 Welf. & Inst. Code § 317; Fam. Code § 180(b)(5)(G)(v); Prob. Code §§ 1460.2(b)(5)(G)(v) and 1474. 
55 25 U.S.C. § 1915; see § IX of this Benchguide (“Placement”). 
56 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36. 
57 Welf. & Inst. Code § 361.31. 
58 Fam. Code § 175(a); Prob. Code §1459(a); Welf. & Inst. Code §§ 224(a). 
59 Ibid. 
60 Welf. & Inst. Code § 366.26(c)(1)(B)(vi).  Note that SB 678 did not include tribal customary adoption in the 

second scenario listed – tribal customary adoption was added to that scenario by AB 1325 (2009) which went into 
effect July 1, 2010 (see § XI(E) of this Benchguide for more on tribal customary adoption). 
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rights/ability to participate in tribal government), and economic (loss of benefits conditioned 
upon tribal membership).   
 

The exceptions added by SB 678 are important because they allow alternative plans for 
Indian children and should reorient social service agencies away from the narrow view that 
conventional adoption is always the best placement for a child.61  Tribal customary adoption was 
intended to further limit terminations of parental rights and is yet another reason why courts and 
social services do not have to fall back on conventional adoption as a permanent plan.  
 

B. Protecting Indian Children: the “Best Interest” Standard 
 

The ICWA revolutionized the “best interest of the child” standard as applied to Indian 
children by providing a specific definition for the best interest of an Indian child.62  Most states 
use a “best interest” standard in child custody proceedings.  Generally, the best interest of a child 
is deemed to be a stable placement with an adult who becomes the psychological parent.63  In 
passing the ICWA, Congress was concerned that states were applying a subjective best interest 
standard to the detriment of Indian children by overlooking essential aspects of tribal social and 
cultural standards.64   

 
To solve this problem, Congress declared that the best interest of an Indian child (not just 

the child’s tribe) would be served by protecting “the rights of the Indian child as an Indian and 
the rights of the Indian community and tribe in retaining its children in its society.”65  This policy 
is carried out by following the four objectives: 
 

• Jurisdictional provisions and intervention rights designed to enhance tribal control 
and involvement in Indian child custody cases; 

• Adoption of minimum standards for removal of Indian children from their families; 

• Culturally-appropriate placement of Indian children in Indian homes; and, 

• Support of tribal child and family service programs.66 
 

Cultural considerations (e.g., Indian child-rearing norms and practices) and concern for 
tribal heritage are relevant to proper application of the Act.  Assessment, treatment and 
placement standards require adherence to cultural dictates.67  However, the Act is not simply an 
effort to strengthen Indian culture.  The Act acknowledges a special relationship between tribes 
and the federal government as well as between tribes and their members, which are founded on 
more than cultural considerations.  Indians as members of tribes are not simply separate racial or 
cultural groups, but also separate political groups.68  Indian tribes stand in a government-to-

                                                 
61 Welf. & Inst. Code § 366.26(b). 
62 25 U.S.C. § 1902. 
63 See, e.g., J. Goldstein, et al., Beyond the Best Interests of the Child (1979)  p. 53. 
64 H.R. Rep. No. 95-1386, 2d Sess. p. 19 (1978), 1978 U.S.C.C.A.N. 7530, p. 7541; see 25 U.S.C. § 1901(5).  
65 H.R. Rep. No. 95-1386, 2d Sess. p. 23 (1978), 1978 U.S.C.C.A.N. 7530, p. 7546; see 25 U.S.C. §§ 1901-1902.   
66 25 U.S.C. §§ 1901-18. 
67 See 25 U.S.C. §§ 1912, 1915; see also, Welf. & Inst. Code § 361.7(b). 
68 Morton v. Mancari (1974) 417 U.S. 535, 553 n.24 (membership in federally-recognized tribe is political, rather 
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government relationship with the United States.69  An Indian child is a “citizen” of a tribe and 
entitled to the incidents of that status as determined both by the laws of the federal government 
and the tribe.   

 
As discussed elsewhere in this section, California has enacted its own laws reinforcing 

the definition of an Indian child’s best interest.70  A state court may not justify the breakup of 
Indian families and tribes simply by casting its ruling in subjective terms of “best interest.”  As a 
matter of federal and state law, the ICWA’s provisions must be met in order to truly guard the 
best interests of Indian children.   
 

C. Constitutionality and the “Existing Indian Family Doctrine” 
 

The ICWA has survived numerous constitutional challenges by parties claiming that the 
Act constitutes disparate treatment based on race.71  Prior to SB 678, there was a split in the 
California Courts of Appeal regarding a judicially-created exception to application of the ICWA 
known as the “existing Indian family doctrine,” which viewed an existing and significant social 
or cultural connection to an Indian tribe or community as a prerequisite necessary to render an 
application of the ICWA constitutional.72   

 
 The doctrine received mixed treatment in California; surprisingly, some favorable 
treatment occurred even after Assembly Bill 65 in 1999, which was enacted with the specific 
intent of halting use of the doctrine and abrogating previous supportive holdings.73  The 
California Legislature returned to the issue with SB 678 in an effort to more clearly require 
application of the ICWA according to the plain language of the federal law.  Two particular 
provisions of SB 678 illustrate the Legislature’s intent: 
 

• “It is in the interest of an Indian child that the child's membership in the child's Indian 
tribe and connection to the tribal community be encouraged and protected, regardless of 
whether the child is in the physical custody of an Indian parent or Indian custodian at the  
commencement of a child custody proceeding, the parental rights of the child's parents 
have been terminated, or where the child has resided or been domiciled.”74   
 
 

                                                                                                                                                             
than racial, distinction). 

69 Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe (1991) 489 U.S. 505, 509. 
70 See §§ III(A)(2)(b)(ix) and § III(C) of this Benchguide (“Placement Preferences” and “Constitutionality and the 

‘Existing Indian Family Doctrine’”). 
71 See, e.g., In re Marcus S. (Me. 1994) 638 A.2d 1158; In re Guardianship of D.L.L. (S.D. 1980) 291 N.W.2d 

278; In re Appeal Pima County Juvenile Action (Ariz. Ct. App. 1981) 635 P.2d 187, cert. denied, (1982) 455 U.S. 
1007; In re Miller (Mich. Ct. App. 1990) 451 N.W.2d 576; State ex rel. Children Services Div. v. Graves (Or. Ct. 
App. 1993) 848 P.2d 133.  

72 See, e.g., In re Bridget R. (1996) 41 Cal.App.4th 1483, 1491-1492; In re Alexandria Y. (1996) 45 Cal.App.4th 
1483, 1493-1494. 

73 Assem. Com. on Judiciary, Analysis of Assem. Bill No. 65 (1999–2000 Reg. Sess.) as amended Apr. 27, 1999, 
p. 1; In re Vincent M. (2007) 150 Cal.App.4th 1247, 1264 (discussing use of the doctrine in In re Santos Y. (2001) 
92 Cal.App.4th 1274); see also All County Information Notice I-122-00 in Appendix E (re: elimination of doctrine). 

74 Welf. & Inst. Code § 224(a)(2) (emphasis added); accord Fam. Code § 175(a)(2) (emphasis added); Prob. Code 
§ 1459(a)(2) (emphasis added); see Cal. Rules of Court, rule 5.485(b). 
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 And, 
 

• “A determination by an Indian tribe that an unmarried person, who is under the age of 18 
years, is either (1) a member of an Indian tribe or (2) eligible for membership in an Indian 
tribe and a biological child of a member of an Indian tribe shall constitute a significant 
political affiliation with the tribe and shall require the application of the federal Indian 
Child Welfare Act to the proceedings.”75 

 
The only two cases addressing the existing Indian family doctrine since the passage of SB 

678 have both rejected it.76  At this time, there should be no doubt that the application of the 
existing Indian family doctrine is no longer permissible in California.   

 
 BEST PRACTICE: Because of the history of a split in California courts regarding the 

application of the existing Indian family doctrine, there may still be some confusion by persons 
appearing before the court.  Any argument referring to the doctrine can be extinguished simply 
by referring to SB 678 and subsequent case law.   
 
 
 

                                                 
75 Welf. & Inst. Code § 224(c) (emphasis added). 
76 In re Adoption of Hannah S. (2006) 142 Cal.App.4th 988; In re Vincent M. (2007) 150 Cal.App.4th 1247. 
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IV. General Application of the Act 
 
 

A. Proceedings Covered by the Act 
 

Indian child custody proceedings to which the ICWA and supplementary California laws 
apply include foster care placements, guardianships, and conservatorships, if in any of these 
types of proceedings (whether voluntary or involuntary, temporary or long-term) the parent or 
Indian custodian does not retain the right to have the child returned upon demand; custody 
awards to non-parents where parents object; terminations of parental rights; preadoptive and 
adoptive placements (including voluntary relinquishments); and, certain delinquency 
proceedings.1  An important detail sometimes overlooked is that the determination of whether the 
ICWA applies to a particular proceeding is the responsibility of the court, and not of any state or 
county department or agency involved with the case.2     

 
B. Proceedings Not Covered by the Act 

 
1. Divorce Proceedings 

 
The ICWA expressly does not apply to “an award, in a divorce proceeding, of custody to 

one of the parents.”3  The ICWA does not define “divorce,” however, and attention must be paid 
to what is occurring in a proceeding.  The fact that two parents are involved or that the matter is 
a family law action does not necessarily eliminate the proceeding from the Act’s coverage.  For 
example, an action by one parent to terminate parental rights of the other parent is clearly 
covered by the Act.4     
 

2. Educational Placements 
 

The Act excludes any placement situation where the parent or Indian custodian is not 
deprived of the right to regain custody of the Indian child upon demand.5  The most common 
situation is a parent placing the child in a school or religious education program. 
 

C. Interested Parties 
 

1. Indian Child 
 

The ICWA applies only to proceedings which involve an “Indian child.”  The Act defines 
an Indian child as any unmarried person who is under eighteen and is either: (a) a member of an 

                                                 
1 25 U.S.C. §§ 1903(1); Fam. Code §§ 170(c); Prob. Code § 1459.5; Welf. & Inst. Code § 224(b); Cal. Rules of 

Court, Rule 5.480; see § XII of this Benchguide (“Delinquency Proceedings”). 
2 Fam. Code § 177(a); Prob. Code § 1459.5(b); see Welf. & Inst. Code § 224.3(e)(3); see Cal. Rules of Court, Rule 

5.482(d). 
3 25 U.S.C. § 1903(1); accord BIA Guidelines § B.3(b).   
4 In re Crystal K. (1990) 226 Cal.App.3d 655, cert. denied (1991) 502 U.S. 862; Adoption of Lindsay C. (1991) 

229 Cal.App.3d 404; In re Suzanna L. (2002) 104 Cal.App.4th 223. 
5 BIA Guidelines § B.3 Commentary.   
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Indian tribe, or (b) eligible for membership in an Indian tribe and is the biological child of a 
member of an Indian tribe.6   
 

Determining whether a child is an Indian child may potentially be complicated by the 
rules and processes of the child’s tribe.  Some tribes have sophisticated enrollment systems with 
specific membership criteria and presumptions.  Others do not have formal enrollment processes 
and make membership determinations based on their own factors.  Of course, the determination 
of whether a child is Indian is not a racial question, but rather a question of political status.7  
Tribal membership is an exclusively tribal question.8  A tribe's determination that a child is an 
Indian child is conclusive.9  The role of tribes in membership determinations absolutely requires 
that tribes be consulted, and the final answer in an Indian status determination may vary 
depending upon the law of the tribe(s) involved. 

 
a. Multiple Definitions of “Indian” 

 
The ICWA defines an “Indian” as any member of an “Indian tribe,” which is in turn 

defined as “any Indian tribe, band, nation, or other organized group or community of Indians 
recognized as eligible for the services provided to Indians by the Secretary [of the Interior] 
because of their status as Indians.”10  A similar definition applies to Alaskan Natives.11 

 
 However, the above is not the only definition of “Indian” in the ICWA.  The other 

applies only to Title II of the Act, governing grants and funds for on- and off-reservation child 
and family service programs.12  Section 1934 specifies that for the purposes of Sections 1932 and 
1933, the term Indian is defined in 25 U.S.C. section 1603(c).13  Section 1603(c) sets forth the 
broader Indian Health Care Improvement Act definition, which, for health-related services, is 
any person who: 

 
[1] …irrespective of whether he or she lives on or near a reservation, is a member of a 

tribe, band, or other organized group of Indians, including those tribes, bands, or 
groups terminated since 1940 and those recognized now or in the future by the State 
in which they reside, or who is a descendant, in the first or second degree, of any such 
member, or  

[2]  is an Eskimo or Aleut or other Alaska Native, or  

[3]  is considered by the Secretary of the Interior to be an Indian for any purpose, or  

[4]  is determined to be an Indian under regulations promulgated by the Secretary.14   

                                                 
6 25 U.S.C. § 1903(4); see Welf. & Inst. Code § 224.1(a). 
7 Morton v. Mancari (1974) 417 U.S. 535, 553 n.24.   
8 Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49, 72, fn 32; United States v. Bruce (2005) 394 F.3d 1215, 

1225 (“[O]ne of an Indian tribe’s most basic powers is the authority to determine its own membership”).    
9 In re Junious M. (1983) 144 Cal.App.3d 786, 793, quoting BIA Guidelines § B.1(b)(i); see Welf. & Inst. Code §§ 

224(c) and 224.3(e)(1).  
10 25 U.S.C. § 1903(3), (8). 
11 Ibid.; see 43 U.S.C. §§ 1602 and 1606. 
12 25 U.S.C. §§ 1932 and 1933.   
13 25 U.S.C. § 1934. 
14 25 U.S.C. § 1603(13). 
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The issue of defining Indians in California is even more complex.  The Indian Health 
Care Improvement Act contains a special eligibility definition for California Indians, again 
regarding health-related services, which includes:  

 
(1)  Any member of a federally recognized Indian tribe.  

(2)  Any descendant of an Indian who was residing in California on June 1, 1852, but only 
if such descendant--  

(A) is a member of the Indian community served by a local program of the Service, 
and  

(B) is regarded as an Indian by the community in which such descendant lives. 

(3) Any Indian who holds trust interests in public domain, national forest, or reservation 
allotments in California. 

(4) Any Indian of California who is listed on the plans for distribution of the assets of 
rancherias and reservations located within the State of California under the Act of 
August 18, 1958 (72 Stat. 619), and any descendant of such an Indian.15  

 
 BEST PRACTICE: Because of the broad definition applicable to Indian child and family 

programs funded under the Act, a tribal program may provide services to Indians and Indian 
children that are not members of their tribe.  Consequently, a representative may be present in 
court on an Indian child’s case as a service provider, instead of as a representative of an Indian 
child’s tribe.  The status of such representatives should not simply be assumed.  Clarify the 
capacity and authority of all participants in a proceeding.16   
 

b. Membership and Federal Recognition 
 

As previously mentioned, an “Indian child” must either be: (1) a member of an Indian 
tribe, or (2) eligible for membership in an Indian tribe and the biological child of a member of an 
Indian tribe.17  One common mistake in interpreting that membership language is equating 
membership with formal enrollment.  An individual does not necessarily need to be formally 
enrolled in a tribe to be a member.18  Additionally, if there is knowledge or reason to know that a 
child is Indian, there is an affirmative duty on the court to treat the child as an Indian child and to 
order active efforts be made to secure tribal membership for the child.19   

                                                 
15 25 U.S.C. § 1679(a). 
16 See Cal. Rules of Court, Rule 5.534(i)(1). 
17 25 U.S.C. § 1903(4). 
18 In re Junious M. (1983) 144 Cal. App. 3d 786, 796 (appellate court reversed trial court’s decision that the ICWA 

did not apply because neither the child nor his Indian mother were enrolled members of the tribe); In re Jack C., III 
(2011) 192 Cal.App. 4th 967, 978-982 (determining membership and eligibility for membership is the “sole 
province” of the tribe; where neither children or father were formally enrolled in tribe, but where tribe determined 
that children and father would be enrolled once certain “bureaucratic requirements” were met, trial court should 
have proceeded as though the children were Indian children). 

19 Cal. Rules of Court, rules 5.482(c) and 5.484(c); Welf. & Inst. Code § 361.7; see Fam. Code § 177(a) and Prob. 
Code § 1459.5(b). 
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Membership may be verified by either the tribe or the BIA.20  The tribe’s determination is 
always conclusive, while the BIA’s determination is conclusive absent a contrary determination 
by the tribe.21  

  
2. Parent 
 
“Parent” means “any biological parent or parents of an Indian child or any Indian person 

who has lawfully adopted an Indian child, including adoptions carried out under tribal law or 
custom.”22  However, “an unwed father whose paternity has not been acknowledged or 
established” is not a parent under the Act.23  Conversely, “acknowledgment” is sufficient to 
establish paternity for purposes of applicability of the ICWA.   

 
Other states have grappled with a situation where an unwed Indian father seeks to 

establish paternity in order to bring the case within the Act.24  In In re Baby Boy Doe, the court 
held that evidence, including a father's membership application to a tribe on the child's behalf 
and the filing of paternity affidavit with the state and tribe, was sufficient to support the trial 
court's finding that the father, an Indian, was one of the “Indian child's” natural parents; thus, the 
trial court's decision that the ICWA did not apply to the parental rights termination and adoption 
proceedings was not harmless error.25   
 

3. Indian Custodian and Extended Family 
 

a. Indian Custodian 
 

An “Indian custodian” is defined as “any Indian person who has legal custody of an 
Indian child under tribal law or custom or under State law or to whom temporary physical care, 
custody, and control has been transferred by the parent” of an Indian child.26  Indian custodians 
have many of the same rights as parents under the Act.27  However, recent California case law 
indicates some willingness by courts to curtail these rights for some custodians.28  Until recently, 
no California case had addressed the mechanics of establishing Indian custodian status.  The 
court in In re G.L. not only recognized that an Indian custodian can be created with or without a 
written instrument, but also that the court need not consider the nature, frequency, and duration 
of contact between an Indian child and his or her Indian custodian in order for status as an Indian 
custodian to be valid.29 
                                                 

20 BIA Guidelines § B.1.   
21 Welf. & Inst. Code § 224(c); BIA Guidelines § B.1(b)(I). 
22 25 U.S.C. § 1903(9).   
23 25 U.S.C. § 1903(9); In re Daniel M. (2003) 110 Cal.App.4th 703, 708-709.   
24 See In re Appeal in Maricopa County Juvenile Action No. A-25525 (Ariz. 1983) 667 P.2d 228 (Arizona court 

found that an affidavit by the unwed father was sufficient to establish paternity and bring the case within the Act).   
25 Matter of Baby Boy Doe (Idaho 1993) 849 P.2d 925, 932, cert. denied (1993) 510 U.S. 860. 
26 25 U.S.C. § 1903(6); Welf. & Inst. Code § 224.1(a).   
27 See generally 25 U.S.C. § 1901 et seq. 
28 In re G.L. (2009) 177 Cal.App.4th 683, 694-695 (failure to notify Indian custodian grandmother of her right to 

intervene and to appointed counsel did not violate the ICWA, since Indian custodian status was revoked soon after 
court and county learned of status, and from time status was discovered to time status was revoked, no hearing 
occurred that had an adverse impact on grandmother's rights as an Indian custodian.) 

29 Id. at 693. 
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The rights of an Indian custodian include:  
 
• Section 1911(b) and (c) - the right to request a transfer of proceedings and the right to 

intervene in state court;   

• Section 1912(a) and (b) - the right to notice and appointment of counsel where the 
proceedings involve foster care or termination of parental rights; 

• Section 1912(c) - the right to access information; 

• Section 1912(d) and (f) - the right to an active efforts showing and heightened 
evidentiary standards established by the Act, including expert testimony; and, 

• Section 1913 - the right to give consent to voluntary adoptive placements and the 
right to withdraw consent to foster placement. 

 
 BEST PRACTICE: The Act does not require a writing to create an Indian custodial 

placement.  Reliance on Indian custodial status and a writing to evidence the Indian custodial 
status (either a form executed by a parent or a document, such as a resolution, evidencing a 
tribal act) can be a useful tool for achieving an appropriate outcome for a child.  This approach 
has been used with success to essentially “back a child out of a case” and allow dismissal where 
an appropriate placement exists or is available but otherwise applicable rules make 
accomplishing the placement difficult.  Examples include early placement with an Indian relative 
where absence of parties prevents stipulation, and simplifying interstate placement of children 
where a tribe has an Indian custodial placement available on their reservation.    
 

b. Extended Family 
 

An “extended family member” may be defined either: (1) “by the law or custom of the 
Indian child’s tribe;” or, (2) “in the absence of such law or custom, as a person who has reached 
the age of eighteen and who is the Indian child’s grandparent, aunt or uncle, brother or sister, 
brother-in-law or sister-in-law, niece or nephew, first or second cousin, or stepparent.”30  
Extended family members are afforded certain rights, as Congress realized that states had all too 
often failed to recognize that in Indian communities, people outside of the nuclear family 
commonly share in child care responsibilities.  Through the interplay of state and federal law, 
extended family members are also given certain rights to social service funding.31    

 
4. Tribe 
 
The ICWA redefines the parties who have a right to participate in Indian child custody 

proceedings which are subject to the Act.  The ICWA acknowledges that tribes have an interest 
in their children “which is distinct from, but on a parity with the interests of the parents.”32     

                                                 
30 25 U.S.C. § 1903(2); accord Welf. & Inst. Code § 224.1(c).  
31 See All County Letter No. 95-07 located in the Appendices of this Benchguide and Welf. & Inst. Code § 11401 

(the Aid to Families with Dependent Children - Foster Care program is available to fund extended families, where 
Indian children have been placed with them). 

32 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 52, quoting In re Adoption of Halloway 
(Utah 1986) 732 P.2d 962, 969. 
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This relationship between Indian tribes and their children finds no parallel in other ethnic 
groups in the United States because of the unique legal status of tribes.33  One purpose behind 
giving tribes more influence in the fate of their children is to promote tribal self-determination.  
In other words, determining who will have the care and custody of tribal children is a 
fundamentally important way to preserve tribal identity and culture.  Thus, the fate of Indian 
children is a matter of tribal sovereignty. 

 
The ICWA gives tribes a number of procedural rights.  Tribes have an absolute right to 

intervene in state child custody proceedings involving their children.34  Also, tribal courts are 
designated as the preferred forum for determining custody and adoption matters involving Indian 
children.35  The court cannot ignore the tribe’s interests in an Indian child involved in a custody 
proceeding, even if those interests conflict with the parents’ interests or desires.  Ultimately, a 
proceeding may be invalidated if the court ignores a tribe’s interests in its children. 
 

It is worth repeating that an Indian tribe under the Act is any Indian tribe, band, nation or 
other organized group or community of Indians recognized as eligible for the services provided 
to Indians by the Secretary because of their status as Indians, including any Alaska Native village 
as defined in 43 U.S.C. section 1602(c).36  Note that such a definition does not include Canadian, 
Mexican or other foreign indigenous tribes.37       

 
a. Unrecognized Tribes in California 

  
 Under California law, even a non-federally-recognized tribe may participate in 
dependency proceedings involving a child who would otherwise be an “Indian child” under the 
act, but for the tribe’s unrecognized status.38  It should be noted, however, that petitions by 
members of unrecognized tribes do not formally trigger the ICWA notice requirements.39 
The court may allow an unrecognized tribe to participate in the following ways, upon request by 
the tribe: 
 

1. Be present at the hearing; 
2. Address the court; 
3. Request and receive notice of hearings; 
4. Request to examine court documents relating to the proceeding; 
5. Present information to the court that is relevant to the proceeding; 
6. Submit written reports and recommendations to the court; and 
7. Perform other duties and responsibilities as requested or approved by the court.40 

                                                 
33 Ibid. 
34 25 U.S.C. § 1911(c); see § VII of this Benchguide (“Intervention”).   
35 25 U.S.C. § 1911; Welf. & Inst. Code § 305.5; Cal. Rules of Court, Rule 5.483; see § V of this Benchguide 

(“Jurisdiction under the Act”). 
36 25 U.S.C. § 1903(8); Welf. & Inst. Code § 224.1(a). 
37 Ibid. 
38 Welf. & Inst. Code § 306.6(a).   
39 In re K.P. (2009) 175 Cal.App.4th 1, 6 (when mother was a member of non-recognized tribe, the ICWA did not 

give rise to obligation to notice).   
40 Welf. & Inst. Code § 306.6(b). 
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b. Eligibility for Multiple Memberships 
 
The Act defines an “Indian child's tribe” as “(a) the Indian tribe in which an Indian child 

is a member or eligible for membership or (b), in the case of an Indian child who is a member or 
eligible for membership in more than one tribe, the Indian tribe with which the Indian child has 
the more significant contacts.”41  Factors to consider in addressing the question of “more 
significant contacts” may include: 
 

• The length of residence on or near the reservation of each tribe and frequency of 
contacts with each tribe; 

• The child’s participation in activities of each tribe; 

• The child’s fluency in the language of each tribe; 

• Whether there has been a previous adjudication with respect to the child by a court of 
one of the tribes; 

• Residence on or near one of the tribes’ reservation by the child’s relatives; 

• Tribal membership of custodial parent or Indian custodian; 

• Interest asserted by a tribe; and, 

• The child’s self-identification.42 
 
If an Indian child is a member or eligible for membership in more than one tribe, the BIA 

Guidelines suggest it may be appropriate to allow all tribes which the child is affiliated with to 
intervene in the proceeding.43  

                                                 
41 25 U.S.C. § 1903(5).   
42 Welf. & Inst. Code § 224.1(e)(2)(A)-(H); see BIA Guidelines § B.2. 
43 Commentary to section B.2 of the BIA Guidelines includes the following discussion: 

 

We have received several recommendations that “Indian child’s tribe” status be accorded to all tribes in which a 
child is eligible for membership.  The fact that Congress, in the definition of “Indian child’s tribe,” provided a 
criterion for determining which is the Indian child's tribe, is a clear indication of legislative intent that there be 
only one such tribe for each child.  For purposes of transfer of jurisdiction, there obviously can be only one tribe 
to adjudicate the case.  To give more than one tribe “Indian child’s tribe” status for purposes of the placement 
preferences would dilute the preference accorded by Congress to the tribe with which the child has the more 
significant contacts. 
 
A right of intervention could be accorded a tribe with which a child has less significant contacts without 
undermining the right of the other tribe.  A state court can, if it wishes and state law permits, permit intervention 
by more than one tribe.  It could also give a second tribe preference in placement after attempts to place a child 
with a member of the first tribe or in a home or institution designated by the first tribe has proved unsuccessful.  
So long as the special rights of the Indian child's tribe are respected, giving special status to the tribe with the 
less significant contacts is not prohibited by the Act and may, in many instances, be a good way to comply with 
the spirit of the Act. 
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V. Jurisdiction under the Act 
 
 

The ICWA is a powerful jurisdictional statute.  The U.S. Supreme Court has held that the 
jurisdictional provisions of the ICWA are at the very heart of the law.1  In fact, the ICWA has 
been deemed one of the most complex jurisdictional statutes ever enacted.  On a national level, 
the overall scheme of the ICWA is that tribes have primary jurisdiction over custody 
proceedings, while state court jurisdiction over such matters is narrowly prescribed.  However, in 
California, this scheme is altered by application of other federal law, as discussed below.  The 
general rule in California is that tribes and the state share concurrent jurisdiction over child 
custody proceedings.  
 

When an Indian child is involved in a state court child custody proceeding, the court must 
first determine whether it has jurisdiction over the child.  In the context of the ICWA, the 
question of jurisdiction involves two factors: (1) the jurisdictional status of the tribe; and (2) the 
jurisdictional status of the child.  Tribes in many states retain exclusive jurisdiction over child 
custody proceedings involving Indian children.  However, tribes in some states (including 
California) were divested of this exclusive authority because those tribes are subject to limited 
state civil jurisdiction under 28 U.S.C. section 1360 (enacted as part of what is commonly known 
as P.L. 280).2  For the most part, the child’s jurisdictional status is determined by his or her 
residence or domicile.   
 

A. Exclusive versus Non-Exclusive  
 

Unless otherwise vested in the state, an Indian tribe has exclusive jurisdiction over child 
custody proceedings involving an Indian child who resides or is domiciled on the reservation, or 
who is a ward of the tribal court, regardless of domicile.3  In such cases where the tribe has 
exclusive jurisdiction, the state court has no jurisdiction to hear custody proceedings involving 
the Indian child and must transfer the proceeding to tribal court.4  Moreover, individual Indians 
who are exclusively within the tribe’s jurisdiction cannot waive that jurisdiction and may not 
initiate in state court a child custody proceeding involving Indian children.5  

    
There are two noted exceptions to exclusive tribal jurisdiction afforded under the ICWA.  

First, in an emergency removal situation, a state can exercise jurisdiction over a child 
temporarily located off the reservation in order to prevent imminent physical damage or harm to 
the child.  State courts may only use this authority for temporary emergency removals, and the 
state must ensure that the placement is terminated as soon as it is no longer necessary to prevent 
imminent harm to the child.6  Further, the state “shall expeditiously initiate an Indian child 

                                                 
1 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36.   
2 See Pub. L. No. 83-280 (August 15, 1953).  28 U.S.C. § 1360 addresses states’ limited civil jurisdiction, while 18 

U.S.C. § 1162 addresses criminal jurisdiction. 
3 25 U.S.C. § 1911(a). 
4 See Welf. & Inst. Code § 305.5(a); Cal. Rules of Court, Rule 5.483(a).   
5 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30. 
6 25 U.S.C. § 1922; Welf. & Inst. Code § 305.5(f).   
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custody proceeding. . ., transfer the child to the jurisdiction of the Indian child’s tribe, or restore 
the child to the parent or Indian custodian, as may be appropriate.”7   

 
The second exception is that states can validly exercise concurrent jurisdiction over 

Indian children residing or domiciled on a reservation where the federal government has 
delegated limited civil jurisdiction to the state in which the tribe is located.8  The Ninth Circuit 
Court of Appeals has held that tribes located in a P.L. 280 state were divested of exclusive 
jurisdiction by the ICWA’s incorporation of P.L. 280.9  Under P.L. 280, Congress delegated to 
the states civil jurisdiction over private causes of actions involving Indians in “Indian country.”10   

 
The effect of P.L. 280 is to create concurrent jurisdiction between the state and the Indian 

child’s tribe.11  In these states, even if a child is domiciled or resides on the reservation, the state 
may acquire valid initial jurisdiction.12  However, the state shall transfer the proceeding to the 
jurisdiction of the child’s tribe, upon the petition by either parent, the Indian custodian, or the 
child’s tribe, unless the court finds that good cause exists not to transfer jurisdiction.13  This has 
also been called “referral” jurisdiction or “concurrent but presumptively tribal” jurisdiction.14  If 
the tribal court declines to accept transfer of the proceeding, the state court retains jurisdiction.15   

 
Tribes from California and other P.L. 280 states may petition to reassume exclusive 

jurisdiction pursuant to 25 U.S.C. section 1918.16  Where a tribe has reassumed jurisdiction (or 
where the tribe is not located in a P.L. 280 state and has exclusive jurisdiction already), and an 
Indian child residing or domiciled within that tribe’s reservation is removed by state authorities, 
California law requires notice to the tribe no later than the next business day, and transfer of the 
proceedings to tribal court within 24 hours of receipt of a written notice from the tribe that the 
child is Indian.17  It is important for state courts to make an individualized jurisdictional 
determination for each custody proceeding involving an Indian child, as California houses a 
significant population of Indians from non-California tribes.  In addition, several California 
tribes have either reassumed jurisdiction (e.g., the Washoe Tribe of Nevada and California, 
located primarily in Nevada, has reassumed exclusive jurisdiction over its territory in Alpine 
County, California), or exercise concurrent jurisdiction such that a child may already be a ward 
of a tribal court (e.g., the Hoopa Valley Tribe in Humboldt County).   

                                                 
7 25 U.S.C. § 1922; see Welf. & Inst. Code § 305.5(f).   
8 25 U.S.C. § 1911(a).   
9 Doe v. Mann (9th Cir. 2005) 415 F.3d 1038, 1061. 
10 28 U.S.C. § 1360; see 18 U.S.C. § 1151 for definition of “Indian country.”   
11 Native Village of Venetie I.R.A. Council v. Alaska (9th Cir. 1991) 944 F.2d 548, 561-562; In re M.A. (2006) 137 

Cal.App.4th 567, 574. 
12 25 U.S.C. § 1911(a).   
13 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(b); Cal. Rules of Court, rule 5.483(b); see Fam. Code § 177(a) 

and Prob. Code § 1459.5; see also, subsection (D) below regarding transfers to tribal court. 
14 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30; In re M.A. (2006) 137 Cal.App.4th 567; 

In re M.M. (2007) 154 Cal.App.4th 897, 907; In re Jack C., III (2011) 192 Cal.App.4th 967, 982. 
15 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(c)(1)(C). 
16 See Doe v. Mann (9th Cir. 2005) 415 F.3d 1038, 1064 (“[T]he explicit references to Public Law 280 in ICWA… 

demonstrate that Congress intended Public Law 280 states to have jurisdiction over Indian child dependency 
proceedings unless tribes availed themselves of Section 1918 in order to obtain exclusive jurisdiction”).   

17 Welf. & Inst. Code § 305.5(a); see Cal. Rules of Court, rule 5.483(a).  
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If the state court determines that the Indian child resides or is domiciled on a reservation 
on which the tribe has exclusive jurisdiction, or if the child is a ward of a tribal court, the state 
court has no jurisdiction to hear the case in non-emergency situations.18   

 
Additionally, under 25 U.S.C. section 1919 and Welfare and Institutions Code section 

10553.1, Indian tribes are authorized to enter into agreements with states respecting care and 
custody of Indian children and jurisdiction over child custody proceedings, including agreements 
which may provide for orderly transfer of jurisdiction on a case-by-case basis and agreements 
which provide for concurrent jurisdiction between states and Indian tribes.19   

 
 BEST PRACTICE: While California tribes do not have primary jurisdiction over custody 

proceedings, it is important to bear in mind that an Indian child has an interest in his or her life 
as a tribal citizen that Congress has specifically sought to protect.  Interests asserted by a tribe 
are not interests that compete with what is best for the child – instead, they are calculated to 
protect what is best for an Indian child.  The provisions of the ICWA do not demonstrate that a 
tribe’s interest in child custody proceedings diminishes as the family’s connections to the tribe 
diminishes.  Rather, they reflect an attempt to bolster the ability of tribes to impact cases 
involving tribal children, even when those cases are heard in distant forums.  However, the 
tribe’s governmental authority to exert control over Indian child custody cases is impacted by 
standard rules of jurisdictional analysis applicable to any government.   
 

B. Improper Removal of an Indian Child 
 

Where a petitioner in an Indian child custody proceeding has improperly removed the 
child from the custody of a parent or Indian custodian, or has improperly retained custody after a 
visit or other temporary relinquishment of custody, the court shall decline jurisdiction over the 
petition and shall immediately return the child to the parent or Indian guardian, unless the child 
would be subject to substantial and immediate danger or threat of danger.20  These provisions 
usually arise where adoptive parents refuse to return a child to a parent who has validly revoked 
consent after the adoption. 
 

 BEST PRACTICE: Section 1922 of the Act authorizes emergency removal of an Indian child 
in certain circumstances.  Both 25 U.S.C. section 1922 and Welfare and Institutions Code 
section 305.5(f) refer to emergency removal of an Indian child who is a resident or is domiciled 
on a reservation, but who is temporarily located off the reservation.  There is no similar 
provision allowing emergency custody of an Indian child who is not a resident of or domiciled on 
a reservation.  However, the language in Section 1922 addresses what would otherwise be a 
jurisdictional impediment to a state court making an emergency custody order.  No such 
impediment exists as to an off-reservation Indian child.  Hence, a state court may remove such a 
child on an emergency basis relying on its inherent judicial authority, and look to the standards 
set forth in Section 1922 and accompanying authority when making emergency orders involving 
an off-reservation Indian child.21  

                                                 
18 25 U.S.C. § 1911(a); see 25 U.S.C. § 1922.   
19 25 U.S.C. § 1919; Welf. & Inst. Code § 10553.1 
20 25 U.S.C. § 1920; Welf. & Inst. Code § 305.5(e).   
21 See, e.g., In re Desiree F. (2000) 83 Cal.App.4th 460, 476. 
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If the court has reason to believe that the child has been improperly removed or detained, 
the court should stay the proceeding until it can make a determination on the issue.22  Since a 
finding of improper removal would affect the state court’s jurisdiction over the matter, the court 
should decide the issue before moving to the merits.23  The tribe, Indian child, parent or Indian 
custodian has standing to seek invalidation of a foster care placement (as defined by the Act) or 
termination of parental rights involving a child improperly removed from the custody of a parent 
or Indian custodian.24 
 

C. Domicile and Residence 
 
 Under the ICWA, the tribe’s exclusive jurisdiction over Indian children is determined by 
the domicile or residence of the child (unless the child is a ward of the tribal court, in which case 
residence or domicile is irrelevant).25  Although the ICWA does not define “residence” or 
“domicile,” the U.S. Supreme Court has ruled that the determination of domicile is a matter of 
federal law.26  In Mississippi Band of Choctaw Indians, the Court indicated that a minor’s 
domicile is determined by that of his or her parents, or his or her mother where the parents are 
not married.27  Furthermore, the Court concluded that any interpretation of state law on domicile 
that conflicts with an assertion of tribal jurisdiction over tribal children undermines the ICWA’s 
operative scheme.  Therefore, the ICWA preempts any such inconsistent construction of state 
law.28  The ICWA also prevents parents from circumventing tribal jurisdiction by placing 
children off the reservation shortly after birth.29  Applying these rules, the Court concluded that 
the Mississippi Choctaw Tribe had exclusive jurisdiction over newborn twins who had never 
been on the reservation but whose parents were tribal members domiciled on the reservation.  
This finding was made even though the parents had gone to great lengths to give birth off the 
reservation so that they could place their children with a non-Indian couple.30   
 

The ICWA broadly defines “reservation” to mean “Indian country.”31  Indian country 
includes: (a) all land within the limits of any Indian reservation, including fee land and trust land, 
(b) all dependent Indian communities, and (c) all Indian allotments, including rights-of-way 
running through those allotments.32  A discussion of the complex body of law further defining 
Indian country is beyond the scope of this Benchguide. 
 
 
 

                                                 
22 BIA Guidelines § B.8.   
23 Ibid.; but see In re Bridget R. (1996) 41 Cal.App.4th 1483, 1517 (the statutory lack of jurisdiction does not 

foreclose a custody hearing to protect the child’s due process rights).   
24 25 U.S.C. § 1914; see § X of this Benchguide (“Invalidation”). 
25 25 U.S.C. § 1911(a).   
26 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30.   
27 Id. at 48; see Welf. & Inst. Code § 305.5(d) (Indian child's domicile or residence determined by that of parent, 

guardian, or Indian custodian with whom child maintained primary place of abode at start of proceedings). 
28 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 51-52.   
29 Id. at 51.   
30 Ibid. 
31 25 U.S.C. § 1903(10). 
32 25 U.S.C. § 1903(10); 18 U.S.C. § 1151.   
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D. Transfer of Jurisdiction 
 

While a state court may have valid initial jurisdiction over an Indian child custody 
proceeding, the ICWA expresses a preference for tribal jurisdiction in matters concerning 
custody of the tribe’s children.33  Thus, upon petition by the tribe, either parent or the Indian 
custodian, the state court shall transfer the proceeding to the tribal court unless either parent 
objects or there is good cause not to transfer.34  Of course, the tribal court may decline to 
exercise jurisdiction, and the state would then maintain jurisdiction.35  The ICWA’s sections on 
transfer of jurisdiction apply to both involuntary and voluntary proceedings.36   
 

A petition to transfer jurisdiction may be submitted at any time during the proceeding.  
However, the petition may be denied for good cause if not timely made.37  Including the granting 
of time extensions, child custody proceedings are usually commenced thirty days after the child’s 
parents, Indian custodian or tribe are notified of the pending action.38  Obviously, lack of proper 
notice to a parent, tribe or Indian custodian can seriously affect the timing of a petition to 
transfer.  If the parties are not notified of an Indian child custody proceeding until it has already 
progressed to a late stage, the transfer petition should be granted if made within a “reasonable 
time” after receipt of valid notice.39  Furthermore, SB 678 specifically provided that “[i]t shall 
not, in and of itself, be considered an unreasonable delay for a party to wait until reunification 
efforts have failed and reunification services have been terminated before filing a petition to 
transfer.”40   
 

After a transfer petition is received, the state should hold a hearing to determine whether 
to grant the petition.  Note that there is no need for adversary proceedings on a transfer petition if 
either parent or the tribal court opposes it, since both have the power to veto transfers of 
jurisdiction.41  The state court must hold a hearing if the court believes or another party asserts 
that good cause exists not to transfer the proceeding to tribal court.42  The California Rules of 
Court state that “[i]f the court believes, or any party asserts, that good cause to deny the request 
exists, the reasons for that belief or assertion must be stated in writing, in advance of the hearing, 
and made available to all parties who are requesting the transfer, and the petitioner must have the 
opportunity to provide information or evidence in rebuttal of the belief or assertion.”43   

 

                                                 
33 In re M.M. (2007) 154 Cal.App.4th 897, 907; In re Jack C., III (2011) 192 Cal.App.4th 967, 982.    
34 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(b); Cal. Rules of Court, rule 5.483(b).   
35 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(c)(1)(C); Cal. Rules of Court, rule 5.483(d)(1)(C).   
36 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36. 
37 Welf. & Inst. Code § 305.5(c); Cal. Rules of Court, rule 5.483(d); In re Robert T. (1988) 200 Cal.App.3d 657 

(good cause found to deny request to transfer jurisdiction from state court due to 16-month delay between 
permanency planning hearing and tribe's first expression of intent to intervene; note that this was a pre-SB 678 case, 
and tribe argued that waiting to see results of reunification was appropriate).   

38 25 U.S.C. § 1912(a); see Cal. Rules of Court, rule 5.482(a); see Welf. & Inst. Code § 224.2(d). 
39 Welf. & Inst. Code § 305.5(c)(2)(B); see also, Cal. Rules of Court, rule 5.483(d)(2)(B). 
40 Ibid. 
41 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(c)(1)(A) or (C); BIA Guidelines § C.2 Commentary.  
42 Cal. Rules of Court, rule 5.483(d)(3).   
43 Cal. Rules of Court, rule 5.483(f)(2). 
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The burden of establishing good cause is on the party opposing the transfer.44  The ICWA 
does not set forth an express standard of proof by which good cause must be proved.45  Since the 
jurisdictional scheme of the ICWA in California is “concurrent but presumptively tribal”,46 there 
is a strong argument that the appropriate standard of proof is at least clear and convincing 
evidence, rather than merely a preponderance of the evidence.  The choice between state court 
and tribal court is not a choice between two equally-preferred venues, since the ICWA favors 
tribal court jurisdiction.  A preponderance of the evidence may be enough to justify a permissive 
transfer from one county to another in a non-ICWA case,47 but that same standard should not be 
held sufficient to overcome a specific statutory preference for tribal court jurisdiction.  
 

The Act does not define good cause to deny transfer petitions.  However, California has 
enacted Welfare and Institutions Code section 305.5, which lists reasons that either shall or may 
constitute good cause to deny a transfer petition: 

  
(1) If a petition to transfer proceedings as described in subdivision (b) is filed, 

the court shall find good cause to deny the petition if one or more of the 
following circumstances are shown to exist: 

(A) One or both the parents object to the transfer. 

(B) The child’s tribe does not have a “tribal court”.48 

(C) The tribal court of the child’s tribe declines the transfer. 

(2) Good cause not to transfer the proceeding may exist if: 

(A) The evidence necessary to decide the case cannot be presented in 
tribal court without undue hardship to the parties or the witnesses, and 
the tribal court is unable to mitigate the hardship by making 
arrangements to receive and consider the evidence or testimony by 
use of remote communication, by hearing the evidence or testimony at 
a location convenient to the parties or witnesses, or by use of other 
means permitted in the tribal court’s rules of evidence or discovery. 

(B) The proceeding was at an advanced stage when the petition to transfer 
was received and the petitioner did not file the petition within a 
reasonable time after receiving notice of the proceeding, provided the 
notice complied with Section 224.2.  It shall not, in and of itself, be 

                                                 
44 Welf. & Inst. Code § 305.5(c)(4); see Cal. Rules of Court, rule 5.483(f)(1). 
45 25 U.S.C. § 1911(b). 
46 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30; In re M.A. (2006) 137 Cal.App.4th 567; 

In re M.M. (2007) 154 Cal.App.4th 897, 907; In re Jack C., III (2011) 192 Cal.App.4th 967, 982. 
47 See, e.g., Welf. & Inst. Code § 375; In re Jon N. (1986) 179 Cal.App.3d 156, 158 (fn. 2).  It should be noted that 

in such permissive transfer situations, the best interest of the child must be considered when determining which 
county is appropriate. (In re J.C. (2002) 104 Cal.App.4th 984, 992.)  In an ICWA case, the best interest of an Indian 
child is protected by application of the ICWA, including the provisions for transfer to tribal court. (25 U.S.C. §§ 
1901(5), 1902.) 

48 Note that the ICWA’s definition of “tribal court” is very broad and will include almost any tribal entity having 
authority over child custody proceedings, including those operating under tribal custom. (25 U.S.C. § 1903(12).)  
Also note that state law prohibits consideration of “the perceived adequacy of tribal… judicial systems” in making a 
good cause finding. (Welf. & Inst. Code § 305.5(c)(3).)  



~ 32 ~ V.  Jurisdiction Under the Act  
  
 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

considered an unreasonable delay for a party to wait until 
reunification efforts have failed and reunification services have been 
terminated before filing a petition to transfer. 

(C) The Indian child is over 12 years of age and objects to the transfer. 

(D) The parents of the child over 5 years of age are not available and the 
child has little or no contact with the child’s tribe or members of the 
child’s tribe.    

(3) Socioeconomic conditions and the perceived adequacy of tribal social 
services or judicial systems may not be considered in a determination that 
good cause exists. 

(4) The burden of establishing good cause to the contrary shall be on the party 
opposing transfer.  If the court believes, or any party asserts, that good 
cause to the contrary exists, the reasons for that belief or assertion shall be 
stated in writing and made available to all parties who are petitioning for the 
transfer, and the petitioner shall have the opportunity to provide information 
or evidence in rebuttal of the belief or assertion. 

(5) Nothing in this section or Section 1911 or 1918 of Title 25 of the United 
States Code shall be construed as requiring a tribe to petition the Secretary 
of the Interior to reassume exclusive jurisdiction pursuant to Section 1918 
of Title 25 of the United States Code prior to exercising jurisdiction over a 
proceeding transferred under subdivision (b).49 

 
In 1988, a California appellate court held that transfer may be denied if not in the child’s 

best interests.50  In that case, the transfer petition was filed 16 months after dependency was 
declared and the child had bonded with his foster family.51  Subsequently, the U.S. Supreme 
Court ruled that bonding of an Indian child to non-Indian custodians is not a sufficient reason to 
avoid application of the ICWA and does not outweigh the tribe’s interests in making the 
custodial decision.52  Similarly, in 2000, a California appellate court held that failure to give the 
tribe proper notice requires invalidation of a juvenile dependency proceeding, even though 
parental rights had been terminated.  The court ruled that, on remand, if the tribe elects not to 
assume jurisdiction, the juvenile court must comply with the ICWA, and factors flowing from a 
placement made “in flagrant violation of the ICWA, including but not limited to bonding with 
[the child’s] current foster family and the trauma which may occur in terminating that placement, 
shall not be considered in determining whether good cause exists to deviate from the placement 
preferences” of the ICWA.53   
 

A recent case illustrates changes that SB 678 made to state law on the subject.  The issues 
in In re Jack C., III included the timing of the petition to transfer and what constitutes good 
cause to deny a petition to transfer.  Regarding the former, the Fourth District Court of Appeal 

                                                 
49 Welf. & Inst. Code § 305.5(c)(1)-(5); see Cal. Rules of Court, rule 5.483(d). 
50 In re Robert T. (1988) 200 Cal.App.3d 657, 667.   
51 Ibid. 
52 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 53.   
53 In re Desiree F. (2000) 83 Cal.App.4th 460, 475-76. 
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held that “a determination based merely on the passage of time would impermissibly contravene 
an express statutory provision to the contrary” (referring to Welfare and Institutions Code section 
305.5(c)(2)(B).54  Regarding the latter, the appellate court held that the trial court’s failure to 
hold an evidentiary hearing on whether the tribal court could mitigate hardships posed by the 
geographical distance between the tribal court (northern Minnesota) and most of the parties and 
witnesses (San Diego) meant that good cause to deny the transfer had not been proved.55  To 
remedy this jurisdictional error, the appellate court ordered the case transferred to the tribe.56 

 
If the state court transfers the proceeding, it should make an order transferring the 

physical custody of the child to a designated tribal court representative.57  Moreover, once the 
state court transfers the proceeding, it does not retain concurrent jurisdiction over the case.58  In 
In re M.M., the juvenile court transferred a dependency proceeding to tribal court.59  Minor’s 
counsel did not request a stay of the transfer order.  The court ordered the clerk to complete the 
transfer and the tribal court accepted jurisdiction.60  Subsequently, minor’s counsel filed a notice 
of appeal from the juvenile court’s transfer order.  The appellate court determined “that the 
transfer of Minor’s case to the courts of a wholly separate sovereign has deprived the California 
courts of jurisdiction over this case.”61  The court relied on the only published case that directly 
addressed how an ICWA transfer order affects the jurisdiction of the transferor court.62  The 
court also analogized the issue to removal from state court to federal court, stating “when an 
action is removed from state court to federal court, the state court loses jurisdiction to proceed 
further with the matter.”63  Therefore, the court dismissed the appeal for lack of jurisdiction.64   
 

 BEST PRACTICE: California Rules of Court, rule 5.843(h) lays out the procedure for the 
court to follow after transferring the case to tribal court.  The court must utilize Form ICWA-050 
(Notice of Petition and Petition to Transfer Case Involving Indian Child to Tribal Jurisdiction) 
and Form ICWA-060 (Order on Petition to Transfer Case Involving an Indian Child to Tribal 
Jurisdiction).  
 

E. Declination of Jurisdiction by Tribal Court 
 

A tribal court may decline to accept a transfer of jurisdiction over an Indian child custody 
proceeding from a state court.65  If a state court receives a transfer petition, it should give the 
tribal court written notice stating how much time the tribal court has to respond, providing a 
minimum of twenty days from receipt of the notice.66  The state court must receive proof of 

                                                 
54 In re Jack C., III (2011) 192 Cal.App.4th 967, 985. 
55 Id. at 986-987. 
56 Id. at 987-988. 
57 Cal. Rules of Court, rule 5.483(h).   
58 See In re M.M. (2007) 154 Cal.App.4th 897.   
59 Id. at 901.   
60 Id. at 905.   
61 Id. at 906.   
62 Id. at 911-912. 
63 Id. at 912. 
64 Id. at 917. 
65 25 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(c)(1)(C); Cal. Rules of Court, rule 5.483(d)(1)(C).   
66 BIA Guidelines § C.4(b).   
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acceptance by the tribal court before dismissing the proceeding or terminating jurisdiction.67  The 
law does not specify whether this proof may be written or oral; the BIA Guidelines allow 
either.68  Since tribal courts must take affirmative action to decline a transfer of jurisdiction, state 
courts should not assume that a tribal court has declined jurisdiction merely because the tribal 
court has not responded.69  The BIA Guidelines recommend that tribal courts hear any arguments 
from the parties on whether the tribal court should accept or decline the transfer of jurisdiction.70   
 

F. Full Faith and Credit 
 

The federal government and states must give full faith and credit to a tribe’s “public acts, 
records, and judicial proceedings” applicable to Indian child custody proceedings.71  While tribes 
must give full faith and credit to other tribes in such cases, there is no requirement that tribes 
give the same deference to state decisions.72  To be entitled to full faith and credit, a state court 
must find that the public act, record or judicial order is related to an Indian child custody 
proceeding.  In addition, state courts are permitted to look beyond a tribal order to examine the 
jurisdictional basis for the tribal court’s entry of the order.73  Of course, a state court may also 
require that the proper evidentiary foundation be laid for admitting a document or court order 
into evidence.74  Most tribal records are admissible under the public records or business records 
exception to the hearsay rule. 
 

The full faith and credit provision of the ICWA does not require a state court to apply a 
tribe’s law in violation of the state’s own legitimate policy, nor does it empower a tribe to control 
the outcome of the state court proceeding.  While the Constitution requires each state to give 
effect to official acts of other states, the deference owed to another state’s judgments vs. statutes 
may differ.  An obligation is exacting as to judgments, provided there is jurisdiction over the 
parties and subject matter.  The same rule does not necessarily apply to statutes – full faith and 
credit does not compel a state either to substitute another state’s statutes for its own dealing with 
a subject matter which it is competent to legislate, or to apply another state’s (or tribe’s) statutory 
law in violation of its own legitimate public policy.75   
 
 

                                                 
67 Welf. & Inst. Code § 305.5(b). 
68 BIA Guidelines § C.4(b).   
69 BIA Guidelines § C.4 Commentary.   
70 BIA Guidelines § C.4(c). 
71 25 U.S.C. § 1911(d); Welf. & Inst. Code § 224.5.   
72 25 U.S.C. § 1911(d). 
73 See, e.g., Application of DeFender (S.D. 1989) 435 N.W.2d 717 (state court may evaluate whether tribe had 

personal jurisdiction over mother before granting comity to tribal court custody order); In re Welfare of R.I. (Minn. 
Ct. App. 1987) 402 N.W.2d 173 (state court not required to defer to tribal court order where tribal court had no 
jurisdiction to make child ward of court).   

74 See, e.g., Quinn v. Walters (OR 1994) 881 P.2d 795.   
75 In re Laura F. (2000) 83 Cal.App.4th 583; cert. denied (2001) 532 U.S. 979 (tribal resolution opposing adoption 

was a public act or record entitled to judicial notice, but not a judgment entitled to full faith and credit). 
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VI. Notice 
 
 

Notice and inquiry are crucial components serving the Congressional goal of preserving 
tribes and Indian families.  Notice ensures that tribes will be afforded the chance to assert their 
rights under the ICWA, and thus notice is mandatory.1  “Because ‘failure to give proper notice of 
a dependency proceeding to a tribe with which the dependent child may be affiliated forecloses 
participation by the tribe, [ICWA] notice requirements are strictly construed.’  The notice sent to 
the Indian tribes must contain enough identifying information to be meaningful.  A social worker 
has ‘a duty to inquire about and obtain, if possible, all of the information about a child's family 
history’ required under regulations promulgated to enforce ICWA.”2   

 
The Act also requires notice to parents and Indian custodians to help protect their 

procedural rights.  Notice serves two purposes: “(1) it enables the tribe to investigate and 
determine whether the minor is an Indian child; and (2) it advises the tribe of the pending 
proceedings and its right to intervene or assume tribal jurisdiction.”3  Proceedings which take 
place without proper notice may violate the ICWA, and any action taken therein is subject to 
invalidation.4 
 

A. When Notice and Inquiry are Required 
 

Notice must be sent to the parents or Indian custodian and the tribe in any involuntary 
proceeding, where the court “knows or has reason to know” that an Indian child is involved.5  
The party seeking the foster care placement or the termination of parental rights is responsible 
for sending notice.6  The court is ultimately responsible for ensuring that notice is provided.  
Notice requirements arise even where the child’s Indian status is not certain.7  A “minimal 
showing” that a child may be an Indian child triggers the notice requirement.8  Actual or 
constructive knowledge of the child’s Indian status triggers the notice provisions.9  California 
law requires notice of hearings be sent until it is determined that the Act does not apply.10 
 

There is an affirmative and continuing duty to inquire about a child’s Indian status.11  A 
failure to inquire may prevent sufficient notice from being provided.12  Whenever there is reason 

                                                 
1 In re Robert A. (2007) 147 Cal.App.4th 982, 989.   
2 Id. at 987 (internal citations omitted).   
3 In re Samuel P. (2002) 99 Cal.App.4th 1259, 1265, quoting In re Desiree F. (2000) 83 Cal.App.4th 460, 470. 
4 25 U.S.C. § 1914; In re Damian C. (2009) 178 Cal.App.4th 192, 199.   
5 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a); see Cal. Rules of Court, rule 5.481(b).     
6 Ibid.   
7 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1422; Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247, 

261.    
8 In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1407.  But see In re Jeremiah G. (2009) 172 Cal.App.4th 1514, 

1520-21; In re Z.N. (2009) 181 Cal.App.4th 282, 298; In re O.K. (2003) 106 Cal.App.4th 152, 157 (information may 
be too vague and speculative to trigger the notice requirement). 

9 H.R. Rep. 95-1386, at 21 (1978), reprinted in 1978 U.S.C.C.A.N. 7530, 7544. 
10 Welf. & Inst. Code § 224.2(b).    
11 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a); In re Desiree F. (2000) 83 Cal.App.4th 460, 

470.   
12 In re Noreen G. (2010) 181 Cal.App.4th 1359, 1385-1390 (no inquiry made, but no information about possible 
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to believe an Indian child may be involved, verification of the child’s membership status must be 
sought from the child’s family (including the child’s Indian custodian and extended family), the 
child’s tribe or the BIA.13     

 
California Rules of Court, rule 5.481(a)(5) sets out the following list of circumstances 

that may provide reason for the court to believe that a child is an Indian child: 
 

(A) The child or a person having an interest in the child, including an Indian tribe, an 
Indian organization, an officer of the court, a public or private agency, or a 
member of the child’s extended family, informs or otherwise provides 
information suggesting that the child is an Indian child to the court, the county 
welfare agency, the probation department, the licensed adoption agency or 
adoption service provider, the investigator, the petitioner, or any appointed 
guardian or conservator; 

(B) The residence or domicile of the child, the parents, or the Indian custodian is or 
was in a predominantly Indian community; or 

(C) The child or the child’s family has received services or benefits from a tribe or 
services that are available to Indians from tribes or the federal government, such 
as the U.S. Department of Health and Health Services, Indian Health Service, or 
Tribal Temporary Assistance to Needy Families benefits.14  

 
Even after custody proceedings have started, if the court discovers that the ICWA 

applies, notice must be provided.15  Lack of notice can also be raised for the first time on 
appeal.16  However, notice requirements do not apply to emergency removal actions carried out 
under Section 1922 of the Act.17   
 
 While the express terms of the ICWA require notice in state involuntary proceedings for 
foster care placement (as defined by the Act) or termination of parental rights,18 the U.S. 
Supreme Court has confirmed that tribes must be notified of voluntary adoption proceedings.19   
 
 

                                                                                                                                                             
Indian heritage provided at trial level; on appeal, offer of proof of Indian heritage necessitated remand with option to 
petition trial court for invalidation upon showing that ICWA should have been applied); In re A.G. (2012) 204 
Cal.App.4th 1390 (Department’s failure to investigate father’s claimed Indian heritage by interviewing known 
relatives of father led to deficient notice and remand). 

13 Welf. & Inst. Code § 224.3(c); Cal. Rules of Court, rule 5.481(a)(4); In re Kahlen W. (1991) 233 Cal.App.3d 
1414, 1425 (the burden to prove the child’s Indian status is not on the parents, and their silence does not waive the 
court’s affirmative duty to inquire); In re Junious M. (1983) 144 Cal.App.3d 786, 786 (tribes have sole authority to 
determine a child’s tribal membership status). 

14 Cal. Rules of Court, rule 5.481(a)(5). 
15 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1422; see Welf. & Inst. Code § 224.3(d); Cal. Rules of Court, rule 

5.481(b).   
16 In re B.R., 176 Cal. App. 4th 773, 779 (2009).    
17 In re Desiree F. (2000) 83 Cal.App.4th 460, 476; D.E.D. v. State (Alaska 1985) 704 P.2d 774, 779. 
18 25 U.S.C. § 1912(a) 
19 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 53; see Adoption of Lindsay C. (1991) 

229 Cal.App.3d 404, 415-16.   
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Additionally, Family Code section 8620 states:  
 

If a parent is seeking to relinquish a child pursuant to section 8700 or execute an 
adoption placement agreement pursuant to section 8801.3, the department, 
licensed adoption agency, or adoption service provider, as applicable shall ask the 
child and the child's parent or custodian whether the child is, or may be, a member 
of, or eligible for membership in an Indian tribe or whether the child has been 
identified as a member of an Indian organization.20 
 
If it is determined that the child is or may be an Indian child, the department must send 

notice, requesting confirmation of the child’s Indian status, to the child’s parent or custodian and 
to any tribe of which the child is or may be a member or eligible for membership.21 
 

B. Who Must Be Notified 
 

Notice of a pending Indian child custody proceeding must be sent to the parent or Indian 
custodian and the child’s tribe.22  California requires that notice to the tribe must be sent to the 
tribal chairperson, unless the tribe designates another agent.23  If the child is or may be eligible 
for membership in more than one tribe, notice must be sent to each tribe.24 

 
If the parents, Indian custodian or tribe cannot be determined or located, the notice must 

be sent to the BIA as the designated agent for the Secretary of the Interior.25  Under these 
circumstances, the BIA should be involved because it has better access to resources to discover 
such information.26  Addresses for the various BIA offices where notice may be sent are listed in 
25 C.F.R. section 23.11(c).    
 

 BEST PRACTICE: The Act requires service directly on the parent, Indian custodian and 
tribe when their identity and location is known.  Substitute service on the BIA is required only 
when identity or location is unknown.  The regulations, however, require that a copy of all 
notice(s) be sent to the BIA in all cases subject to the Act.27  Hence, service of notice on the BIA 
is both required by federal regulations and an appropriate step to take to eliminate the potential 
for problems resulting from inadvertent failure to serve any additional unidentified tribes the 
child may be eligible for membership in. 
 

                                                 
20 Fam. Code § 8620. 
21 Fam. Code §§ 180, 8620(a)(3)(A).   
22 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2; Fam. Code § 180; Prob. Code § 1460.2; Cal. Rules of Court, 

rule 5.481(b).   
23 Welf. & Inst. Code § 224.2(a)(2); Fam. Code § 180(b)(2); Prob. Code § 1460.2(b)(2); Cal. Rules of Court, rule 

5.481(b)(4); 25 C.F.R. § 23.12. 
24 Welf. & Inst. Code § 224.2(a)(3); Fam. Code § 180(b)(3); Prob. Code § 1460.2(b)(3); see Cal. Rules of Court, 

rule 5.481(b).   
25 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a)(4); Fam. Code § 180(b)(4); Prob. Code § 1460.2(b)(4);  Cal. 

Rules of Court, rule 5.481(b); In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1406 (notice to Secretary is 
accomplished by notice to BIA). 

26 See Welf. & Inst. Code § 224.3(c).   
27 25 C.F.R. § 23.11(a). 
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C. Form of Notice 
 

Under the ICWA, notice must be sent by registered mail with return receipt requested.28  
Although there is authority indicating that technical compliance with the ICWA’s notice 
provisions is not required if there is substantial compliance (e.g., certified instead of registered 
mail), in all cases, actual notice of the proceedings and the right to intervene is required.  Mere 
awareness of the proceedings is insufficient.29  A California court has held that the notice 
requirement is not satisfied unless there is strict adherence to the federal statute.30   
 

Notice must be sent directly to the parents, Indian custodians, and the child’s tribe, when 
their identity and location are known, with a copy to the BIA.31  Where the parents, Indian 
custodian, or tribe cannot be determined or located, notice must be sent to the appropriate BIA 
office by registered mail with return receipt requested.32  The notice must include the following 
information, if known:33 
 

(A) The name, birthdate, and birthplace of the Indian child; 

(B) The name of the Indian tribe(s) in which the child is a member or may be 
eligible for membership;  

(C)  All names known of the Indian child's biological parents, grandparents, 
and great-grandparents, or Indian custodians, including maiden, married 
and former names or aliases, as well as their current and former addresses, 
birthdates, places of birth and death, tribal enrollment numbers, and any 
other identifying information; 

(D)  A copy of the petition by which the proceeding was initiated. 

(E)  A copy of the child's birth certificate, if available. 

(F)  The location, mailing address, and telephone number of the court and all 
parties notified. 

(G)  A statement of the following: 

(i)  The absolute right of the child's parents, Indian custodians, and tribe 
to intervene in the proceeding. 

(ii)  The right of the child's parents, Indian custodians, and tribe to petition 
the court to transfer the proceeding to the tribal court of the Indian 
child's tribe, absent objection by either parent and subject to 
declination by the tribal court. 

                                                 
28 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a)(1); Fam. Code § 180(b)(1); Prob. Code § 1460.2(b)(1); Cal. 

Rules of Court, rule 5.481(b).   
29 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1421-22.   
30 In re Desiree F. (2000) 83 Cal.App.4th 460, 472. 
31 25 C.F.R. § 23.11(a).   
32 25 C.F.R. § 23.11(b), (c)(12).   
33 Welf. & Inst. Code § 224.2; Fam. Code §180; Prob. Code §1460.2; see 25 C.F.R. § 23.11(d); In re Kahlen W. 

(1991) 233 Cal.App.3d 1414, 1422-23; In re A.G. (2012) 204 Cal.App.4th 1390 (Department failed to investigate 
father’s claimed Indian heritage by interviewing known relatives of father, and thus information about biological 
relatives omitted from notice). 



 VI.  Notice ~ 39 ~ 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

(iii)  The right of the child's parents, Indian custodians, and tribe to, upon 
request, be granted up to an additional 20 days from the receipt of the 
notice to prepare for the proceeding. 

(iv)  The potential legal consequences of the proceedings on the future 
custodial and parental rights of the child's parents or Indian 
custodians. 

(v)  That if the parents or Indian custodians are unable to afford counsel, 
counsel will be appointed to represent the parents or Indian 
custodians pursuant to Section 1912 of the Indian Child Welfare Act 
(25 U.S.C. Sec. 1901 et seq.). 

(vi)  That the information contained in the notice, petition, pleading, and 
other court documents is confidential, so any person or entity notified 
shall maintain the confidentiality of the information contained in the 
notice concerning the particular proceeding and not reveal it to 
anyone who does not need the information in order to exercise the 
tribe's rights under the Indian Child Welfare Act (25 U.S.C. Sec. 1901 
et seq.).34 

 
If proper notice is not given, the trial court may lack jurisdiction over the child, and the 

proceedings may be invalidated under 25 U.S.C. section 1914.35  When a notice error is found on 
appeal, the most common approach appears to be a limited remand with an order to provide 
proper notice, and if the child is in fact an “Indian child”, with instructions to apply the ICWA 
and to inform the parties of their right to petition for invalidation.36  In addition, where a child 
has been affirmatively determined not to be an “Indian child” in spite of deficient notice, some 
courts have found such deficiencies to be harmless error.37    

 
On receiving the notice, the BIA must make reasonable documented efforts to locate and 

notify the parents or Indian custodian and tribe.  The BIA has 15 days to provide notice to the 
parents or Indian custodian and tribe or to notify the court that it needs additional time.38   
 

                                                 
34 Welf. & Inst. Code § 224.2(a)(5); Fam. Code § 180(b)(5); Prob. Code § 1460.2(b)(5). 
35 In re Junious M. (1983) 144 Cal.App.3d 786, 791; Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247, 

254; see Welf. & Inst. Code § 224(e), Fam. Code § 175(e), and Prob. Code § 1459(e); see also, § X of this 
Benchguide (“Invalidation”). 

36 In re Brooke C. (2005) 127 Cal.App.4th 377, 384-386; In re Veronica G. (2007) 157 Cal.App.4th 179; In re 
Damian C. (2009) 178 Cal.App.4th 192. 

37 In re I.W. (2009) 180 Cal.App.4th 1517, 1529-1530 (“[P]roper and effective ICWA notice is critically important 
in dependency cases… [but] [a] deficiency in notice may be harmless when it can be said that, if proper notice had 
been given, the child would not have been found to be an Indian child and the ICWA would not have applied”); In 
Re Melissa R. (2009) 177 Cal.App.4th 24, 33-34 (claim that county social services agency failed to comply with 
ICWA notice requirements was moot, as 20-year old woman would not be an “Indian child” subject to ICWA 
proceedings if the challenged orders were reversed); In Re E.W. (2009) 170 Cal.App.4th 396, 400-403 
(“Deficiencies in an ICWA notice are generally prejudicial but may be deemed harmless under some 
circumstances”; error in sending ICWA notices referencing only one of two siblings with same parents, and error in 
addressing notices to tribes rather than to designated agents for service of ICWA notice, were harmless errors since 
tribes responded with indication that children were not “Indian children”). 

38 25 U.S.C. § 1912(a); 25 C.F.R. § 23.11(f). 
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D. Effect of Notice on Pending Proceeding 
 

No foster care placement or termination of parental rights proceeding shall be held until 
at least 10 days after receipt of notice by the parent or Indian custodian and the tribe or BIA.39  
Proof of notice must be filed with the court in advance of the hearing.40  State courts have no 
jurisdiction to proceed with dependency proceedings involving a possible Indian child until a 
period of at least 10 days after the receipt of such notice by the tribe.41  If requested, the parent, 
Indian custodian or tribe must be granted up to 20 additional days to prepare.42  The ICWA sets 
minimum time limits, and the court may grant more time to prepare where state law permits.43   

 
A failure to comply with the notice requirement or deficient notice is usually prejudicial 

error requiring reversal and remand, unless the tribe participated in or indicated no interest in the 
proceeding.44  A failure to comply with the notice requirement is not “a mere technicality,”45 but 
creates “the strong likelihood of reversal on appeal.”46 

  
The issue of compliance with notice requirements may be raised for the first time on 

appeal.47  The ICWA protects the tribe’s rights independent of the other parties, and a parent or 
Indian custodian cannot waive the tribe’s rights.48  However, a parent may waive his or her own 
personal right to object to a failure to comply with the ICWA’s notice requirements.49   
 
 
 

                                                 
39 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(d); Fam. Code § 180(e); Prob. Code § 1460.2(e); Cal. Rules of 

Court, rule 5.482(a)(1).   
40 Welf. & Inst. Code § 224.2(c); Fam. Code § 180(d); Prob. Code § 1460.2(d); see Cal. Rules of Court, rule 

5.482(a)(1).   
41 In re Desiree F. (2000) 83 Cal.App.4th 460, 465.   
42 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(d); Fam. Code § 180(e); Prob. Code § 1460.2(e); Cal. Rules of 

Court, rule 5.482(a)(3).   
43 25 U.S.C. § 1921.   
44 In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1411; In re Samuel P. (2002) 99 Cal.App.4th 1259, 1265.   
45 In re Elizabeth W. (2004) 120 Cal.App.4th 900, 908.   
46 In re H.A. (2002) 103 Cal.App.4th 1206, 1214.   
47 In re B.R. (2009) 176 Cal.App.4th 773, 779; In re Suzanna L. (2002) 104 Cal.App.4th 223, 231–32.   
48 See In re Kahlen W. (1991) 233 Cal.App.3rd 1414, 1424-25 (the ICWA protects the right of the tribe 

independent of any rights held by either parent).   
49 In re S.B. (2005) 130 Cal.App.4th 1148, 1160 (where tribe was notified and did not object to prior actions, and 

where parent had appeared or waived appearance at every hearing prior to hearing at which parent asserted notice 
objection, parent’s failure to object earlier waived right to object on appeal.  Note, however, that this case was 
decided prior to SB 678 and the “affirmative and continuing duty to inquire” enacted by SB 678 at Welf. & Inst. 
Code § 224.3(a).  As such, the In re S.B. holding should be contrasted with post-SB 678 case law such as In re 
Noreen G. (2010) 181 Cal.App.4th 1359); In re Z.W. (2011) 194 Cal.App.4th 54, 63-67 (after case was appealed and 
remanded to trial court “for the purpose of curing ICWA notice defects”, and where parent was represented by 
counsel at post-remand ICWA compliance hearing and raised no objections to content of new notices being 
provided, parent forfeited right to object to sufficiency of new notices on second appeal). 
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VII. Intervention 
 

 
A. Right of Tribe and Indian Custodian to Intervene 

 
The ICWA and supplementary California laws revolutionized the right of interested 

parties to intervene in Indian child custody proceedings by giving both the child’s tribe and 
Indian custodian an absolute right to intervene at any point in any of the following proceedings:  

 
• Foster care placements, guardianships, and conservatorships, if in any of these 

types of proceedings (whether voluntary or involuntary, temporary or long-
term) the parent or Indian custodian does not retain the right to have the child 
returned upon demand; 

• Custody awards to non-parents over the objection of parents;  
• Termination of parental rights; 
• Preadoptive and adoptive placements (including voluntary relinquishments); and,  
• Certain delinquency proceedings.1, 2  
 
The right to intervene may be invoked at any time in a proceeding involving an Indian 

child, even if for the first time on appeal.3   
 

There are no federal guidelines on the mechanism for intervention.  The California Rules 
of Court provide that an intervention may be effected either orally or in writing, and may, but is 
not required to, utilize Form ICWA-040 (Notice of Designation of Tribal Representative and 
Notice of Intervention in a Court Proceeding Involving an Indian Child).4  However, if the tribe 
does not appear by counsel, but instead appears by other designated representative, some form of 
written authentication (e.g., tribal council resolution) must be provided to the court stating the 
representative’s name and verifying that the representative is authorized to appear pursuant to an 
official act of the tribe.5   

 
A tribe may choose not to formally intervene, but instead to seek the court’s permission 

to simply participate in the proceedings, including receiving notice of and attending hearings, 

                                                 
1 25 U.S.C. §§ 1903(1), 1911(c); Fam. Code §§ 170(c), 177(a), 180(b)(5)(G)(i), and 8620(a)(3)(B) and (c); Prob. 

Code § 1459.5; Welf. & Inst. Code §§ 224.1(c), 224.2(a)(5)(G)(i), and 224.4; Cal. Rules of Court, rule 5.482(e); see 
Stanley v. Illinois (1972) 405 U.S. 645, 657-658 (parents have a constitutional right to be a party in a child custody 
proceeding) and Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 52 (“the tribe has an interest 
in the child which is distinct from but on a parity with the interest of the parents”). 

2 See § XII of this Benchguide (“Delinquency Proceedings”). 
3 25 U.S.C. § 1911(c); Fam. Code § 177(a); Prob. Code § 1459.5(b); Welf. & Inst. Code § 224.4; Cal. Rules of 

Court, rule 5.482(e); In re Desiree F. (2000) 83 Cal.App.4th 460, 472 (the tribe may intervene at any point, 
including after parental rights have been terminated); Matter of Begay (N.M.App. 1988) 107 N.M. 810, 812-813 (the 
tribe may intervene on appeal even when it did not intervene in earlier proceedings). 

4 Cal. Rules of Court, rule 5.482(e); see, e.g., In re Alexandria Y. (1996) 45 Cal.App.4th 1483, 1485 (notice of 
intervention by letter); In re Crystal K. (1990) 226 Cal.App.3d 655, 658, cert. denied (1991) 502 U.S. 862 (notice by 
motion); People ex rel. J.I.H. (S.D. 2009) 768 N.W.2d 168, 170 (notice by oral motion).   

5 Cal. Rules of Court, rule 5.534(i)(1). 
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addressing the court, examining documents, submitting written reports and recommendations, 
and performing other activities requested or approved by the court.6  The request to participate 
may also be made by use of the aforementioned Form ICWA-040.  Of course, a tribe’s request to 
participate does not negate the right to formally intervene later in the proceedings.   

 
A non-federally-recognized tribe may seek the court’s permission to participate in what 

would be an Indian child custody proceeding if the child’s tribe were federally recognized.7   
 

 BEST PRACTICE: It can be useful to have the ICWA-040 form available in the court room.  
 

B. Extension of Time 
 

None of the proceedings listed above (except for the detention hearing in dependency and 
delinquency cases) may be held until at least 10 days after receipt of notice by the parent or 
Indian custodian and the tribe or Secretary of the Interior.8  If requested, the parent, Indian 
custodian or tribe must be granted up to 20 additional days to prepare for any such proceeding 
(except under the circumstances listed at California Rules of Court, rule 5.482(a)(3)).9     
 

Tribes routinely request the 20-day extension as a matter of course to prepare for 
proceedings.  The right to such an extension is a matter of both federal law and supplementary 
state law specifically intended to apply to the area of Indian child welfare, and in dependency 
cases will therefore prevail over other state law provisions of more general application which 
require showing of good cause for continuances.10  Given a defendant’s right to a speedy trial, 
the application of this extension in delinquency cases is as yet unclear.11   
 

C. Access to Court Documents and Records 
 

Every party to the proceedings listed above has the right to examine all reports or other 
documents filed with the court on which any decision regarding the action may be based.12  
Social services caseworkers typically file a report with the court before a hearing, summarizing 
case narratives, notes, activities, and any recommendations to the court on how to proceed.  A 
Court-Appointed Special Advocate (“CASA”) may also file a report.13  Parents, Indian 
custodians and tribes may find such reports useful in preparing for proceedings.  In addition, 
access to a caseworker’s actual notes may be critical when cross-examining for indications of 
potential cultural bias or inappropriate conclusions concerning Indian people or the requirements 
of the ICWA.  Although this raw data may not technically be “filed with the court,” courts have 
routinely ordered production of all relevant information when such issues have arisen.  

                                                 
6 Cal. Rules of Court, rule 5.534(i)(2).   
7 Fam. Code § 185; Welf. & Inst. Code § 306.6. 
8 25 U.S.C. § 1912(a); Fam. Code §§ 180(d), (e), and 8620(d); Prob. Code § 1460.2(d), (e); Welf. & Inst. Code § 

224.2(c), (d); Cal. Rules of Court, rule 5.482(a)(1), (a)(2). 
9 25 U.S.C. §1912(a); Fam. Code §180(e); Prob. Code § 1460.2(e); Welf. & Inst. Code § 224.2(d); Cal. Rules of 

Court, rule 5.482(a)(3). 
10 Fam. Code §§ 7668, 7871.   
11 Welf. & Inst. Code § 352; see § XII of this Benchguide (“Delinquency Proceedings”). 
12 25 U.S.C. § 1912(c). 
13 Welf. & Inst. Code §§ 102(c), 104. 
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VIII. Evidentiary Requirements 
 
 

A. Specific Evidence Required 
 

The ICWA established two specific evidentiary requirements for both involuntary foster 
care placements and actions terminating parental rights:  

 
(1) A finding that “the continued custody of the child by the parent or Indian 
custodian is likely to result in serious emotional or physical damage to the child,” 
supported by the testimony of a “qualified expert witness”; and,  
 
(2) Proof that “active efforts [were] made to provide remedial services and 
rehabilitative programs designed to prevent the breakup of the Indian family and 
that these efforts [were] unsuccessful.”1   
 
The ICWA does not define the phrase “continued custody.”  However, one California 

court has held that its meaning is broader than simply physical custody, and that the ICWA’s 
requirements must be met even if the parent has no physical custody of the Indian child and only 
occasional contact with the child.2   

 
The phrase “breakup of the Indian family” means “a situation in which the family is 

unable or unwilling to raise the child in a manner that is not likely to endanger the child’s 
emotional or physical health.”3   

 
The ICWA applies these two requirements to all actions within its definition of “foster 

care placement” (placements in foster care homes or institutions, guardianships, and 
conservatorships,” when the parent or Indian custodian cannot have the child returned upon 
demand) and all actions “resulting in the termination of the parent-child relationship.”4  The 
rights afforded to parents under the ICWA extend to “any biological parent or parents [whether 
Indian or non-Indian] of an Indian child or any Indian person who has lawfully adopted an Indian 
child, including adoptions under tribal law or custom.”5  

 
In order to ensure better compliance with the ICWA, California incorporated the above 

requirements for active efforts and expert witness testimony into state laws and Rules of Court 
addressing involuntary foster care placements, guardianships, custody awards to a non-parent 
when a parent objects, conservatorships and terminations of parental rights.6   

 
 

                                                 
1 25 U.S.C. §§ 1912(d)-(f).   
2 In re Crystal K. (1990) 226 Cal.App.3d 655, 667-668, cert denied (1991) 520 U.S. 862. 
3 BIA Guidelines § D.2 Commentary; see In re Crystal K. (1990) 226 Cal.App.3d 655, 667. 
4 25 U.S.C. § 1903(1). 
5 25 U.S.C. § 1903(9); In re Riva M. (1991) 235 Cal.App.3d 403, 411, n.6. 
6 Fam. Code §§ 177(a), 3041(e), and 7892.5; Prob. Code § 1459.5; Welf. & Inst. Code §§ 224.6(b), 361(d), 361.7, 

and 366.26(c)(2)(B); Cal. Rules of Court, rule 5.484(a). 



~ 44 ~ VIII.  Evidentiary Requirements  
  
 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

B. Likelihood of Serious Emotional or Physical Damage to Child 
 
1. Selection of an Expert Witness 
 
The ICWA itself does not establish precise qualifications for an expert witness.  

California law provides a list of non-exclusive examples of persons who may qualify as expert 
witnesses: “a social worker, sociologist, physician, psychologist, traditional tribal therapist and 
healer, tribal spiritual leader, tribal historian, or tribal elder.”7  Subsection (c) of the same section 
also provides a list of the characteristics of those most likely to qualify as expert witnesses:  

 
(1)  A member of the Indian child's tribe who is recognized by the tribal 

community as knowledgeable in tribal customs as they pertain to family 
organization and childrearing practices. 

(2)  Any expert witness having substantial experience in the delivery of child and 
family services to Indians, and extensive knowledge of prevailing social and 
cultural standards and childrearing practices within the Indian child's tribe. 

(3)  A professional person having substantial education and experience in the area 
of his or her specialty. 

 
The expert witness cannot be “an employee of the person or agency pursuing or 

recommending foster care placement or a termination of parental rights.”8  In other words, a 
county social worker is prohibited from acting as the expert witness.  If there is difficulty in 
locating a qualified expert witness, the court or party responsible for arranging for such 
testimony is encouraged to consult with the Indian child’s tribe or the BIA office which services 
that tribe.9  
 

 While the exact wording of the ICWA calls for “qualified expert witnesses,” implying 
testimony by multiple expert witnesses, California courts have held that only one expert witness 
is required under federal rules of construction.10  

 
Technically, the expert witness’ testimony is only required to address the question of 

whether “continued custody of the child by the parent or Indian custodian is likely to result in 
serious emotional or physical damage to the child.”11  Thus, some California courts have held 
that an expert witness does not necessarily need to possess special knowledge of or experience 
with the child’s Indian tribal customs and culture.12  
                                                 

7 Welf. & Inst. Code § 224.6(a).   
8 Welf. & Inst. Code § 224.6(a). 
9 Welf. & Inst. Code § 224.6(d); BIA Guidelines § D.4 and Commentary thereto. 
10 1 U.S.C. § 1 (“words importing the plural include the singular”); In re Riva M. (1991) 235 Cal.App.3d 403, 411; 

In re Brandon T. (2008)164 Cal.App.4th 1400, 1411-1412; BIA Guidelines § D.4. 
11 25 U.S.C. § 1912(e), (f); Welf. & Inst. Code §§ 224.6(b)(1), 361.7(c).   
12 In re Krystle D. (1994) 30 Cal.App.4th 1778, 1801-1803 (expert witness is not required to have “expertise in 

Indian matters.”  Note, however, that the appellate court also acknowledged that the trial court “had the benefit of 
testimony of experts in tribal customs and childrearing practices” from additional expert witnesses); In re M.B. 
(2010) 182 Cal.App.4th 1496, 1503-1505 (“The purpose of the Indian expert’s testimony is to offer a cultural 
perspective on a parent's conduct with his or her child, to prevent the unwarranted interference with the parent-child 
relationship due to cultural bias,” but such cultural perspective is not required where the parental behavior at issue 
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However, there are compelling reasons for the court to ensure that an expert witness does 
possess knowledge or experience specific to the Indian child’s tribe.  Foremost, perhaps, is the 
fact that an Indian child’s connection to his or her tribal community and culture is a relationship 
which the ICWA was intended to protect, and which the State of California has firmly declared 
its own commitment to protecting.13   

 
An Indian child’s membership in a tribe (or eligibility for membership) typically depends 

upon the membership of the child’s parent in that same tribe.  When the parent-child relationship 
is severed, an Indian child often loses his or her right to membership, which in turn leads to 
further losses: for example, the loss of regular contact with the tribal community, of the ability to 
take part in cultural events, of access to tribal sources of knowledge about the tribe’s history and 
traditions, of the right to vote in tribal elections, and of the right to participate in tribal 
government.  These are equally as important as (if not more important than) access to economic, 
educational, and/or health benefits that an Indian child’s tribe may provide to its members, which 
the child will also be at risk of losing with the loss of his or her right to membership.  

 
Such barriers to an Indian child’s ability to form a relationship with his or her tribe, and 

to understand and value his or her Indian heritage, are precisely why many Indian tribes prefer 
long-term foster care or guardianship to adoption.  They are also why California provides its 
courts with the discretion to determine that termination of parental rights may not be in an Indian 
child’s best interest if it would result in a substantial interference with the child’s connection to 
or membership in his or her tribe, or when the child’s tribe identifies guardianship, long-term 
foster care, or other permanent living arrangement as the preferred alternative to adoption.14  Use 
of an expert witness familiar with the Indian child’s tribe can provide the court with valuable 
knowledge about the workings of the tribe, and what present or future losses the child may 
sustain if parental rights are terminated.  
 

An expert witness with knowledge or experience specific to the Indian child’s tribe also 
allows the court to satisfy the requirement of considering evidence of “the prevailing social and 
cultural standards of the Indian child's tribe, including that tribe's family organization and child-
rearing practices,” which is mandatory in addition to the testimony of an expert witness.15  
 

There are decisions in other states suggesting that if cultural bias issues exist, an expert 
witness must have special knowledge regarding the placement of Indian children, and failure of 
the court to inquire about such special knowledge may result in a reversal of the proceeding.16   

 

                                                                                                                                                             
(father’s prior conviction for molestation of minor, and mother’s subsequent exposure of child to father in spite of 
risk of sexual abuse) does not need to be placed in a cultural context in order to find a risk of serious harm). 

13 25 U.S.C. §§ 1901, 1902; Fam. Code § 175(a), (b); Prob. Code § 1459(a), (b); Welf. & Inst. Code § 224(a), (b); 
see Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 37 quoting House Report, at 23, U.S.Code 
Cong. & Admin.News 1978, at 7546 (“The ICWA thus, in the words of the House Report accompanying it, ‘seeks 
to protect the rights of the Indian child as an Indian and the rights of the Indian community and tribe in retaining its 
children in its society”’). 

14 Welf. & Inst. Code § 366.26(c)(1)(B)(vi); Cal. Rules of Court, rule 5.485(b). 
15 Welf. & Inst. Code § 224.6(b)(2); Cal. Rules of Court, Rule 5.484(a).   
16 See, e.g., In re D.S. (Ind. 1991) 577 N.E.2d 572, 575-576; In re N.L. (Okla. 1988) 754 P.2d 863, 867-868.   
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Arguments against the requirement of a qualified expert witness with special knowledge 
of the Indian child’s tribe are often based on the presentation of behavioral deficiencies (such as 
personality disorders, poor judgment, neglectful living circumstances, poor understanding and 
awareness, high child abuse potential, or limited parenting skills) as personality or functional 
problems that have nothing to do with cultural heritage.  Similarly, a parent’s lack of motivation 
towards remedial/rehabilitative services and/or negative perception of such services may be 
identified as problems unrelated to cultural bias. 

 
However, it cannot be definitively said that characteristics such as personality disorder, 

poor judgment, neglectful living circumstances, lack of motivation, etc., have nothing to do with 
cultural heritage.  Indeed, these conclusions are often largely driven by the cultural heritage of 
both the evaluator and the client.17  Unfamiliarity with culture and community standards can 
result in misdiagnosis and tragic losses of Indian children from their Indian families and tribes.18   
 

The United States Supreme Court, quoting from testimony offered in support of the 
ICWA, has noted the following: 
 

One of the most serious failings of the present system is that Indian children are 
removed from the custody of their natural parents by nontribal government authorities 
who have no basis for intelligently evaluating the cultural and social premises 
underlying Indian home life and child rearing.  Many of the individuals who decide 
the fate of [Indian] children are at best ignorant of [tribal] cultural values, and at 
worst contemptful of the Indian way and convinced that removal, usually to a 
non-Indian household or institution, can only benefit an Indian child.19   

 
In the same vein, the BIA Guidelines state the following: 

 
The legislative history of the Act makes it pervasively clear that Congress attributes 
many unwarranted removals of Indian children to cultural bias on the part of the 
courts and social workers making the decisions.  In many cases children were 

                                                 
17 See, McGoldrick, Ethnicity and Family Therapy (6th ed. 1986), 6. (“Problems (whether physical or mental) can 

be neither diagnosed nor treated without understanding the frame of reference of the person seeking help as well as 
that of the helper.”).  See, Sue, Counseling the Culturally Diverse (1981), 27-28 (Relative to appellant's noted 
disinterest in insight and unreceptiveness to counseling referrals) “Racial or ethnic factors may act as impediments 
to counseling.  Misunderstandings that arise from cultural variations in communication may lead to alienation and/or 
inability to develop trust and rapport. . . .  This may result in early termination of therapy.”  Minorities, including 
Native Americans, have been documented to terminate counseling after only one session at a rate of 50% as 
compared to a 30% rate for Anglos.  “Counselors who believe that having clients obtain insight into their personality 
dynamics and who value verbal, emotional, and behavioral expressiveness as goals in counseling are transmitting 
their own cultural values.  This generic characteristic of counseling is not only antagonistic to lower-class values, 
but also to different cultural ones.”  Id. at 38.   

18 Jewelle Gibbs, Children of Color: Psychological Interventions with Culturally Diverse Youth,61 (2003) (Studies 
of American Indian children during diagnostic interviews have identified behaviors that may negatively affect 
assessment outcome: nonassertive, non-spontaneous, and soft-spoken verbal interaction; limited eye contact; 
discomfort and decreased performance on timed tasks; and, selective performance of only those skills that contribute 
to the betterment of the group). 

19 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 34-35, quoting Hearings on S. 1214 
before the Subcommittee on Indian Affairs and Public Lands of the House Committee on Interior and Insular 
Affairs, 95th Cong., 2d Sess. (1978). 
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removed merely because the family did not conform to the decision-maker's 
stereotype of what a proper family should be – without any testing of the implicit 
assumption that only a family that conformed to the stereotype could successfully 
raise children.  Subsection (c) makes it clear that mere non-conformance with such 
stereotypes or the existence of other behavior or conditions that are considered bad 
does not justify a placement or termination under the standards imposed by Congress. 

[K]nowledge of tribal culture and child rearing practices will frequently be very 
valuable to the court. Determining the likelihood of future harm frequently involves  
predicting future behavior – which is influenced to a large degree by culture.  Specific 
behavior patterns will often need to be placed in the context of the total culture to 
determine whether they are likely to cause serious emotional harm.20 

 
 If personal appearance by an expert witness having knowledge of or experience with the 
Indian child’s tribe is difficult, note that the court may also accept a declaration or affidavit from 
the witness in place of testimony, so long as all parties stipulate to such in writing, and so long as 
the court determines that the stipulations were made knowingly, intelligently, and voluntarily.21  
 

While the expert witness requirement is not constitutionally compelled and therefore may 
be waived expressly or by failure to object at the trial court level, a stipulation or failure to object 
constitutes a waiver only if the court is satisfied that the party has been fully advised of the 
requirements of the ICWA, and has knowingly, intelligently and voluntarily waived them.22  
Parents cannot waive the tribe’s right to expert witness testimony, and the tribe cannot waive the 
parents’ rights to the same.23  Thus, where multiple parties are involved in an ICWA case, the 
requirement for expert witness testimony will remain unless all parties entitled thereto each make 
a knowing, intelligent, and voluntary waiver. 

 
2. Two Standards of Proof  

 
In support of a finding “that the continued custody of the child by the parent or Indian 

custodian is likely to result in serious emotional or physical damage to the child,” the Act 
requires that there must be clear and convincing evidence.24  For all actions which result in 
termination of the parent-child relationship, the Act’s standard of proof in support of the same 
determination is elevated to evidence beyond a reasonable doubt.25   

 
  Again, California has incorporated these same standards into state laws addressing 
involuntary foster care placements, guardianships, conservatorships, custody placements with a 
non-parent over the objections of a parent, freeing a child from the custody and control of one or 
both parents, terminations of parental rights, and adoptive placements.26  
                                                 

20 BIA Guidelines §§ D.3 and D.4, Commentary. 
21 Welf. & Inst. Code § 224.6(e). 
22 Welf. & Inst. Code § 361(c)(6)(A); Cal. Rules of Court, rule 5.484(a)(2); In re Jennifer A. (2002) 103 

Cal.App.4th 692, 707-708. 
23 In re Jennifer A. (2002) 103 Cal.App.4th 692, 706-707. 
24 25 U.S.C. § 1912(e). 
25 25 U.S.C. §§ 1903(1), 1912(f). 
26 Fam. Code §§ 177, 3041(e), and 7892.5(b); Prob. Code § 1459.5; Welf. & Inst. Code §§ 361(c), 361.7(c), and 

366.26(c)(2)(B)(ii); Cal. Rules of Court, rules 5.480, 5.484, 5.485. 
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The BIA Guidelines strongly suggest that the evidence justifying the removal of Indian 
children from their families must not be based on socio-economic conditions.  Cognizant of the 
rationale and historical basis for the ICWA, the BIA Guidelines explain that evidence of 
“community or family poverty, crowded or inadequate housing, alcohol abuse or non-
conforming social behavior” is insufficient to support foster care placement or termination of 
parental rights.27  
  

The ICWA provides that, where a state or federal law applicable to child custody 
proceedings applies “a higher standard of protection to the rights of the parent or Indian 
custodian of an Indian child” than the ICWA itself, courts shall apply that higher standard.28  
California law both echoes this provision and extends it further, applying any higher federal or 
state standard of protection not only to a child’s parent or Indian custodian, but also to the child’s 
tribe.29  This addition demonstrates yet again the Legislature’s intent to protect the connection 
between an Indian child and his or her tribe. 

 
C. Active Efforts 

 
1. What Constitutes Active Efforts 

 
The ICWA does not provide a definition of “active efforts.”30  California law states that 

“active efforts shall be assessed on a case-by-case basis… active efforts shall be made in a 
manner that takes into account the prevailing social and cultural values, conditions, and way of 
life of the Indian child's tribe... [and] shall utilize the available resources of the Indian child's 
extended family, tribe, tribal and other Indian social service agencies, and individual Indian 
caregiver service providers.”31  The California Rules of Court, in addition to the above, also state 
that “[e]fforts to provide services must include pursuit of any steps necessary to secure tribal 
membership for a child if the child is eligible for membership in a given tribe.”32  

 
California cases have made the following characterizations: 
 
[T]imely and affirmative steps… taken to accomplish the goal which Congress 
has set: to avoid the breakup of Indian families whenever possible by providing 
services designed to remedy problems which might lead to severance of the 
parent-child relationship.33  

And, 

“Passive efforts are where a plan is drawn up and the client must develop his or 
her own resources towards bringing it to fruition.  Active efforts ...  [are] where 
the state caseworker takes the client through the steps of the plan rather than 

                                                 
27 BIA Guidelines § D.3(c).   
28 25 U.S.C. § 1921.   
29 Fam. Code § 175(d); Prob. Code § 1459(d); Welf. & Inst. Code § 224(d).   
30 25 U.S.C. §§ 1903, 1912(d). 
31 Welf. & Inst. Code § 361.7(b); see Cal. Rules of Court, Rule 5.484(c); see BIA Guidelines § D.2. 
32 Cal. Rules of Court, Rule 5.484(c)(2). 
33 Letitia V. v. Superior Court (2000) 81 Cal.App.4th 1009, 1016. 
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requiring that the plan be performed on its own.  For instance, rather than 
requiring that a client find a job, acquire new housing, and terminate a 
relationship with what is perceived to be a boyfriend who is a bad influence, the 
Indian Child Welfare Act would require that the caseworker help the client 
develop job and parenting skills necessary to retain custody of her child.”34  

 
 One could reasonably believe that the “active efforts” required by the ICWA are to some 
degree above and beyond the standard “reasonable services” offered in non-ICWA cases.35  In 
passing the Act, Congress seemed to recognize that a higher level of services was called for, 
citing the “massive proportions” of the “Indian child welfare crisis” and the “cultural 
disorientation… sense of powerlessness, [and] loss of self-esteem” contributing to the crisis, 
arising largely from “long-established federal policy and from arbitrary acts of government.”36 
 
 However, some recent California cases state that active efforts and reasonable services 
are effectively equivalent.37  These cases trace back to a 1998 case, In re Michael G., in which 
the court remarked that the two terms were “essentially undifferentiable” due to the importance 
that reunification services hold in the dependency system as a whole.38  It should be remembered 
that Michael G. was decided long before SB 678, at a time when (as the Michael G. court 
acknowledged) “active efforts” did not mandatorily include application of the tribe’s social and 
cultural standards, nor the use of the tribe’s and extended family’s extended services.39  At the 
time, those actions were merely advisory; as of 2006, they are now required by state law,40 and 
the position that there is no difference between active efforts and reasonable services would seem 
to overlook that fact. 
 
 There is also a broader argument that active efforts should exceed reasonable services.  
Active efforts must be targeted at the underlying threat to the stability of the Indian family.  It is 
well known that Indian tribes and families were subjected to hundreds of years of attempted 
genocide and assimilative practices such as boarding schools and forced relocations.  Less well 
known are the ongoing effects of that systematic cultural destruction passed from one generation 
to the next.  Some scholars have termed this “historical trauma” or “intergenerational trauma,” 
positing that “children [who] were bereft of culturally integrated behaviors that led to positive 
self-esteem, a sense of belonging to family and community and a solid American Indian 
identity… were ill-prepared for raising their own children” when they became adults.41  Put 
another way, the repeated harm to generation after generation of Indian families created a void 
that will require generations of healthy family practices to fill again.  Congress appears to have 
                                                 

34 In re K.B. (2009) 173 Cal.App.4th 1275, 1287, quoting A.A. v. State (Alaska 1999) 982 P.2d 256, 261 (emphasis 
added). 

35 See, e.g., All County Information Notice I-43-04 (p. 7) and All County Letter 08-02 (pp. 10-11) in Appendix E 
(noting a difference between active efforts and reasonable efforts). 

36 H.R. Rep. 95-1386, 1978 U.S.C.C.A.N. 7530, 7531 and 7534. 
37 In re S.B. (2005) 130 Cal.App.4th 1148; In re Adoption of Hannah S. (2006) 142 Cal.App.4th 988; In re C.B. 

(2010) 190 Cal.App.4th 102. 
38 In re Michael G. (1998) 63 Cal.App.4th 700, 714.  The case was not decided upon these grounds. 
39 Ibid. 
40 Welf. & Inst. Code § 361.7(b). 
41 Maria Yellow Horse Brave Heart, Ph.D. and Lemyra M. DeBruyn, Ph.D., The American Indian Holocaust: 

Healing Historical Unresolved Grief, 8 (n. 2) American Indian and Alaska Native Mental Health Research 60, 63-64 
(1998). 
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acknowledged this at least to some extent when enacting the ICWA, finding that “federal 
boarding school and dormitory programs contribute to the destruction of Indian family and 
community life.”42 

  
2. Use of Tribal Services 

 
Some cases state that the use of services available through a tribe or through Indian social 

service agencies would not have been any more successful than standard services in addressing 
the problems that led to the breakup of the Indian family.43  However, courts should be aware of 
two things.  The first is that the use of such services (where available) is now a mandatory 
component of proving that active efforts were made.44  The second is that tribes often have 
access to services specifically oriented towards Indian cultural values and beliefs, which may be 
much more likely to reach a successful outcome than similar non-Indian services.  After all, isn’t 
it reasonable to believe that sending a Christian person to a Christian-oriented rehabilitative 
program has a better chance of success than sending that person to a Buddhist-oriented program?   

 
3. Standard of Proof 

 
 As the Act is silent on the particular standard of proof required for finding that active 
remedial and rehabilitative efforts were made and were unsuccessful, the standard is simply that 
of clear and convincing evidence, even in terminations of parental rights.45   

 
4. Other Active Efforts Requirements 
 
SB 678 specified additional “active efforts” unrelated to the provision of remedial and 

rehabilitative services.  These requirements include making (and documenting in the record) 
active efforts to comply with the ICWA’s placement preferences,46 and, if there is no preferred 
placement available, making active efforts to place the child “with a family committed to 
enabling the child to have extended family visitation and participation in the cultural and 
ceremonial events of the child's tribe.”47   

 
Amendments to the California Rules of Court in 2008 further provide that “active efforts” 

require the party responsible for making those efforts to take all necessary steps towards 
enrolling a child in a tribe if the child is eligible for membership in that tribe.48 

 
5. Where Active Efforts Might Not Be Required 
 
Active efforts must be made “[n]otwithstanding Section 361.5 [of the Welfare and 

Institutions Code].”49  However, in certain extreme situations, some courts have ruled that active 
                                                 

42 H.R. Rep. 95-1386, 1978 U.S.C.C.A.N. 7530, 7531. 
43 See, e.g., In re S.B. (2005) 130 Cal.App.4th 1148, 1165. 
44 Welf. & Inst. Code § 361.7(b). 
45 Cal. Rules of Court, Rule 5.485(a)(1); In re Michael G. (1998) 63 Cal.App.4th 700, 709-712. 
46 Welf. & Inst. Code § 361.31(k). 
47 Welf. & Inst. Code § 361.31(i). 
48 Cal. Rules of Court, rules 5.482(c) and 5.484(c).  
49 Welf. & Inst. Code § 361.7(a).   
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efforts may not be required where a parent’s behavior has clearly demonstrated that remedial 
services or rehabilitation would be fruitless.  In one such case, the mother’s extensive history of 
drug abuse and failure to correct her behavior despite substantial active efforts being provided 
during the prior dependencies of several of her children meant that further active efforts in the 
current case of another child “would be nothing but an idle act” not required by law.50   

 
In another such case, the father had a previous conviction for lewd and lascivious acts on 

a child.  The mother had been provided with reunification services relating to drug abuse and 
parenting skills during a prior dependency case involving her four children, and had also been 
provided services regarding prevention of sexual abuse during the current case involving three of 
those same children.  In spite of those services, in spite of the risk of further sexual abuse by the 
father, and in violation of the conditions of his parole, the mother allowed the father to move 
back in with the family.  The father was then alleged to have molested the mother’s 14-year-old 
daughter, and the mother, while denying that the abuse had occurred, apparently told her 
daughter to “‘forget about’ the abuse or to ‘get over it and move on.’”51  The court found that 
“[the father’s] history clearly demonstrate[d] the futility of offering reunification services,”52 and 
that the mother had failed to benefit from the active efforts made during the prior and current 
dependency proceedings.53  

 
Former California Rules of Court, rule 1439 provided conditions for a waiver of the 

active efforts requirement.54  However, that rule (renumbered to 5.664 effective January 1, 2007) 
was repealed effective January 1, 2008.  Neither the ICWA nor any current California law 
provides for a waiver of the active efforts requirement. 

 
 
 
 

                                                 
50 Letitia V. v. Superior Court (2000) 81 Cal.App.4th 1009, 1016 (emphasis in original). 
51 In re K.B. (2009) 173 Cal.App.4th 1275, 1285. 
52 Id. at 1284. 
53 Id. at 1288. 
54 In re Jennifer A. (2002) 103 Cal.App.4th 692, 708. 
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IX. Placement 
 
 

A. Tribal Social and Cultural Standards 
 
 The ICWA sets forth certain placement preferences for all actions within its definition of 
“foster care placement” (foster care placements, guardianships, conservatorships, and placements 
in an “institution,” when the parent or Indian custodian cannot have the child returned upon 
demand), preadoptive placements, and adoptive placements, which must be followed by state 
courts in Indian child custody proceedings, absent good cause to the contrary.1  The U.S. 
Supreme Court has characterized these placement preferences as “[t]he most important 
substantive requirement imposed on state courts.”2  
 
 The ICWA expressly declares that, when it becomes necessary to remove an Indian child 
from his or her home, the child’s subsequent placement “will reflect the unique values of Indian 
culture.”3  Thus, courts must apply tribal social and cultural standards when determining an 
Indian child’s placement.4  The importance of unique Indian social and cultural standards cannot 
be overemphasized – the historical lack of understanding of such standards by state courts and 
agencies, and the resulting effects on the populations of Indian tribes and the self-identification 
of Indian children, is precisely why the ICWA was enacted, as “there is no resource that is more 
vital to the continued existence and integrity of Indian tribes than their children.”5  A tribe might 
rely on its social and cultural standards, for example, in defining who qualifies as a child’s 
“extended family member,” or in approving a particular foster home, or in establishing an order 
of placement preference different than that set forth in the ICWA,6 or in issuing a tribal 
customary adoption order.7 
 
 California has also recognized the significance of culturally-appropriate placement to 
both Indian children and tribes, and has declared that the policy of the state shall be to place an 
Indian child, “whenever possible, in a placement that reflects the unique values of the child's 
tribal culture and is best able to assist the child in establishing, developing, and maintaining a 
political, cultural, and social relationship with the child's tribe and tribal community.”8  
Furthermore, the California Legislature has expressly declared that an Indian child’s own best 
interests are served by protecting and encouraging “the child's membership in the child's Indian 
tribe and connection to the tribal community… regardless of whether the child is in the physical 
custody of an Indian parent or Indian custodian at the commencement of a child custody 
proceeding, the parental rights of the child's parents have been terminated, or where the child has 
resided or been domiciled.”9  

                                                 
1 25 U.S.C. §§ 1903(1), 1915(a), (b).   
2 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36. 
3 25 U.S.C. §1902.   
4 25 U.S.C. §1915(d). 
5 25 U.S.C. §1901(3); Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 32-37. 
6 25 U.S.C. §§ 1903(2), 1915(b)(ii), (c). 
7 Welf. & Inst. Code § 366.24. 
8 Fam. Code § 175(a)(1); Prob. Code §1459(a)(1); Welf. & Inst. Code §§ 224(a)(1), 361.31(f); see Fam. Code §§ 

3041 and 8710 (referring to Welf. & Inst. Code § 361.31). 
9 Welf. & Inst. Code § 224(a)(2); Prob. Code § 1459(a)(2); see Fam. Code § 175(a)(2); see Cal. Rules of Court, 
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 California recently created further support for tribal cultures and customs by enacting 
legislation that requires the juvenile court and social workers to consider and recommend “tribal 
customary adoption” as an additional permanent placement option, without termination of 
parental rights.10  With this new option, tribes are able to respond in a culturally appropriate 
manner to ensure that Indian children have meaningful connections with their tribal communities 
while also receiving permanency.   
 

B. Placement Preferences 
 
Seeking better compliance with the ICWA’s placement preferences, SB 678 codified 

those preferences into state law and created specific Rules of Court to address placement in 
Indian child custody proceedings.11  Any services available from the child’s tribe must be 
utilized in effecting placement.12  There are two different orders of placement preference.  
Placement preferences for adoptive placements are as follows, in descending order of priority: 

 
(1) A child’s extended family member. 

(2) A member of the child's tribe. 

(3) Another Indian family.13 
 
The placement preferences for preadoptive and similar placements (foster care, 

guardianship, etc.) are listed below in descending order of priority.  Note that such placements 
must also take into account the placement’s approximation to a family, the child’s special needs 
(if any), the restrictiveness of the setting, and the proximity to the child’s home: 
 

(1) A child’s extended family member. 

(2) A foster home licensed, approved, or specified by the child's tribe. 

(3) An Indian foster home licensed or approved by an authorized non-Indian 
licensing authority. 

(4) An institution approved by an Indian tribe or operated by an Indian 
organization which has a program suitable to meet the Indian child's needs.14 

 
The above preferences apply not only to the initial placement of an Indian child after 

removal, but also when a child is removed from a foster care home or institution, guardianship, 
or adoptive placement for subsequent further placement.15  As mentioned previously, the Indian 

                                                                                                                                                             
rule 5.485(b) (court may find that termination of parental rights is not in child’s best interest where there would be 
interference with connection to tribal community or tribal rights, or where tribe identifies alternative permanent 
plan); see also § XI(E), ¶ 2 of this Benchguide for more on impacts to child’s connection to tribe and tribal rights. 

10 Assem. Bill No. 1325 (2009-2010 Reg. Sess.); 2009 Cal. Stats., ch. 287; Welf. & Inst. Code § 366.24. 
11 Welf. & Inst. Code § 361.31; see Fam. Code §§ 177(a), 3041(e), and 8710; Prob. Code § 1459.5(b); Cal. Rules 

of Court, rules 5.484(b). 
12 Welf. & Inst. Code § 361.31(g); Cal. Rules of Court, Rule 5.482(g). 
13 25 U.S.C. § 1915(a); Welf. & Inst. Code § 361.31(c). 
14 25 U.S.C. § 1915(b); Welf. & Inst. Code § 361.31(b). 
15 Fam. Code § 175(b); Prob. Code § 1459(b); Welf. & Inst. Code § 224(b). 
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child’s tribe may establish a different order of preference than those above, which must be 
followed so long as it is the least restrictive setting appropriate to the child’s particular needs.16   

 
In cases where no preferred placement is available, “active efforts” must then be made 

(and documented) to ensure that the child’s placement is “with a family committed to enabling 
the child to have extended family visitation and participation in the cultural and ceremonial 
events of the child's tribe.”17  Also note that the record must document what efforts were made to 
comply with the ICWA’s placement preferences, and that record must be made available to the 
child’s tribe at any time.18 
 

C. Good Cause for Deviation from Order of Preference 
 

1. Grounds for Good Cause 
 
 Certain circumstances may create “good cause” for the court to order a deviation from the 
above placement preferences.19  The burden of proving that good cause for deviation exists is on 
the party requesting the court for a deviation.20  A good cause finding may be based on: 
 

(A)  The requests of the parent or Indian custodian; 
(B)  The requests of the Indian child, when of sufficient age; 
(C)  The extraordinary physical or emotional needs of the Indian child as 

established by a qualified expert witness; or 
(D)  The unavailability of suitable families based on a documented diligent effort 

to identify families meeting the preference criteria.21 
 

The finding that good cause for deviation from the placement preferences exists is a 
decision that must be made by the court, not by a local or state agency, in consideration of all of 
the Indian child’s interests as well as those of the child’s tribe.22  It is misguided to view the best 
interest of the child as being opposed to that of the tribe, or to view the application of the Act as 
only in the tribe’s interest.  In truth, and by statute, an Indian child’s best interest and the interest 
of his or her tribe are intertwined.   
 

Emotional bonding between a child and his or her placement which occurs as a result of a 
local or state agency’s failure to comply with the ICWA cannot constitute good cause for 
deviating from the ICWA’s placement preferences, although considerable trauma to the child 
may occur as a result.23   
                                                 

16 25 U.S.C. § 1915(c); Welf. & Inst. Code § 361.31(d); Cal. Rules of Court, Rule 5.484(b)(4). 
17 Welf. & Inst. Code § 361.31(i); see also, Cal. Rules of Court, Rule 5.484(b)(6). 
18 25 U.S.C. § 1915(e). 
19 25 U.S.C. § 1915(a), (b); Welf. & Inst. Code § 361.31(h); Cal. Rules of Court, Rule 5.484(b); Fam. Code § 

177(a); Probate Code § 1459.5(b). 
20 Welf. & Inst. Code § 361.31(j); Cal. Rules of Court, Rule 5.484(b)(3); Fam. Code § 177(a); Probate Code § 

1459.5(b). 
21 Cal. Rules of Court, Rule 5.484(b)(2). 
22 Welf. & Inst. Code § 361.31(h); Cal. Rules of Court, Rule 5.484(b)(1)-(3).   
23 In re Desiree F. (2000) 83 Cal.App.4th 460, 476; see Mississippi Band of Choctaw Indians v. Holyfield (1989) 

490 U.S. 30, 53-54.   
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Given the U.S. Supreme Court’s recognition of the importance of the placement 
preferences, the findings by both Congress and the California Legislature of an Indian child’s 
own interest in establishing and maintaining a relationship with his or her tribe, and the potential 
impacts of the child’s loss of tribal membership rights, it is recommended that courts give careful 
consideration to those factors, and to the underlying reasons for the placement preferences 
themselves, when weighing the possibility of a good cause deviation.  It must be remembered 
that a profound lack of understanding of Indian culture, and the effects which placement of 
Indian children with non-Indian families had on both Indian children and their tribes, is precisely 
what moved Congress to pass the ICWA in the first place. 
 

2. Criminal Record Exemptions 
 

Criminal background checks are required for placement of dependent children with 
relatives or prospective guardians who are not licensed or certified foster parents.24  If a criminal 
record exists, placement may or may not be authorized pursuant to the Health and Safety Code.25  
Certain violent felonies are an absolute bar to placement.26  An exemption may be granted for 
other crimes, including violent misdemeanors, if there is reason to believe that the potential 
placement is of good character and would not pose a risk of harm to the child.27  The state has 
adopted regulations that govern the granting of criminal record exemptions.28     

  
The Third District Court of Appeal held in In re Jullian B. that in light of the purposes 

underlying the ICWA, a party seeking placement of an Indian child must request a “waiver” 
(now termed an “exemption”) for a potential placement with a criminal record if that placement 
would satisfy the ICWA’s preferences, or must “adequately support its reasons for not doing so 
if failure to request a waiver results in a placement that contravenes the ICWA preferences.”29  
According to the court’s holding, an exemption cannot be unreasonably denied, “for to do so 
would necessarily frustrate goals the ICWA is intended to achieve.”30  If these requirements are 
not met, the party seeking placement cannot meet its burden of proving good cause to deviate 
from the ICWA’s placement preferences.31 

 
 When Jullian B. was decided, the relevant statute allowed a county to request an 

exemption from the California Department of Social Services (DSS).  However, the statute did 
not allow the DSS to delegate its exemption-granting authority to a county, which in Jullian B. is 
what the DSS wanted to do.32  The county would not accept the responsibility of granting an 
exemption, and since that was the only option being offered by the DSS, the county concluded 
that requesting an exemption for the potential placement was futile.33 

                                                 
24 Welf. & Inst. Code § 361.4(b). 
25 Welf. & Inst. Code § 361.4(d)(2); Health & Safety Code § 1522. 
26 Health & Safety Code § 1522(g)(1)(A)-(C); Cal. Penal Code §§ 220, 243.4, 264.1. 
27 Welf. & Inst. Code § 361.4(d)(2); Health & Safety Code § 1522(g)(1). 
28 Title 22 Cal. Code of Regs. §§ 80000 et seq. 
29 In re Jullian B. (2000) 82 Cal.App.4th 1337, 1347. 
30 Ibid. 
31 Id. at 1350. 
32 Id. at 1350-1351. 
33 Id. at 1349. 
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The statute was changed in 2001 to allow a county to request permission from the state to 
grant exemptions itself.34  That is, in 2000 the county had the responsibility of requesting an 
exemption or of explaining why, “based on the merits of the individual case and subject to 
review for abuse of discretion, it did not do so.”35  In 2000, the state had the responsibility of 
exercising “sound discretion” in considering the exemption request.36  When the statute changed 
in 2001, both of those responsibilities became the county’s, where a county has requested 
permission from the state to grant exemptions (and has been given that permission).37 

 
In addition, an Indian tribe may make its own request for a criminal record exemption for 

a potential placement, either from a county with the proper authority or from the state DSS 
directly.38  Once a tribe requests an exemption from one of those two entities, it serves as an 
election of that entity, and only that entity may then decide whether to grant the tribe’s request.39  
(In other words, a tribe may not first request an exemption from one entity, have that request 
denied, and then make the same request to the other entity.)  However, this tribal request option 
in no way relieves the party seeking to place an Indian child from its independent duty to pursue 
a criminal record exemption, or to adequately explain its reasons for not doing so.40 

 
 
 

                                                 
34 Cal. Senate Bill No. 884 (2001 Cal. Stats. ch. 445). 
35 In re Jullian B., supra at 1350. 
36 Ibid. 
37 Welf. & Inst. Code § 361.4(d)(3). 
38 Welf. & Inst. Code § 361.4(f). 
39 Ibid. 
40 Ibid.  



  ~ 57 ~ 
 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

X. Invalidation 
 
 

A. Coverage and Standing 
 

A state court child custody proceeding may be “invalidated” if certain provisions of the 
ICWA are violated.1  This is often referred to as the “enforcement provision” of the ICWA.  An 
invalidation may be based on a violation of any provision set forth in 25 U.S.C. section 1911 
(addressing jurisdictional issues, including transfer to tribal court, intervention, and full faith and 
credit to tribal acts and proceedings), section 1912 (addressing issues in involuntary custody 
proceedings, including notice, time extensions, appointment of counsel, examination of 
documents filed with the court, active remedial/rehabilitative efforts, and evidentiary 
requirements), or section 1913 (addressing issues in voluntary custody proceedings, including 
consent, the court’s certification thereof, and withdrawal of consent). 

 
Invalidation may be sought by the Indian child, the child’s tribe, or a parent or Indian 

custodian from whose custody the child was removed.2 
 

B. “Court of Competent Jurisdiction” 
 

The ICWA provides that a party with standing to petition for invalidation may do so in 
“any court of competent jurisdiction.”3  However, that term is not defined by the Act.   

 
When an Indian child is a dependent child, a ward of the juvenile court, or otherwise the 

subject of an open or pending juvenile court proceeding, the juvenile court is clearly a “court of 
competent jurisdiction.”4  The question is whether the juvenile court is the only such court, or 
whether other courts may also have the jurisdiction to hear a petition to invalidate.  

 
On the trial court level, it has been established that a petition to invalidate a juvenile court 

ruling cannot be brought in superior court, because both a juvenile court and a superior court are 
departments of the same court – since they are coextensive, a superior court lacks the authority to 
overrule a juvenile court.5  

 
On the appellate level, several courts have discussed Section 1914 as though an appeal of 

a juvenile court order is itself an “enforcement” proceeding under the ICWA, apparently with no 
petition for invalidation having first been made in the juvenile court.6  However, those courts’ 
references to Section 1914 have largely been within the context of whether a particular party has 
standing to appeal.  On the other hand, several appellate courts have considered invalidations 
                                                 

1 25 U.S.C. § 1914; Fam. Code § 175(e); Prob. Code § 1459(e); Welf. & Inst. Code § 224(e); Cal. Rules of Court, 
rule 5.486. 

2 25 U.S.C. § 1914. 
3 Ibid. 
4 Cal. Rules of Court, rule 5.486. 
5 Slone v. Inyo Co. Juvenile Court (1991) 230 Cal.App.3d 263, 268-270. 
6 In re B.R. (2009) 176 Cal.App.4th 773; In re A.B. (2008) 164 Cal.App.4th 832; In re S.M. (2004) 118 

Cal.App.4th 1108; In re Louis S. (2004) 117 Cal.App.4th 622; In re Daniel M. (2003) 110 Cal.App.4th 703; In re 
Pedro N. (1995) 35 Cal.App.4th 183; In re Riva M. (1991) 235 Cal.App.3d 403.  
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when first requested at the juvenile court level, or taken the position that a petition for 
invalidation must first be submitted to the juvenile court, with the appellate court only able to 
consider an invalidation after the juvenile court’s ruling on the petition.7, 8 

 
On the federal court level, the Ninth Circuit Court of Appeals has held that the ICWA 

creates federal question jurisdiction, thus permitting a federal district court to review a state 
court’s actions for violations of the ICWA.9  Specifically, the Ninth Circuit held: 1) that 
“Congress may authorize federal district courts to review state court judgments,” 2) that a federal 
district court is a “court of competent jurisdiction” as set forth in the ICWA, and 3) that “§1914 
grants federal district courts the authority to invalidate state court actions that violate [25 U.S.C.] 
§§ 1911, 1912, and 1913.”10 
 

C. Form of Petition for Invalidation 
 

The ICWA provides that certain parties “may petition… to invalidate” but does not 
specify or limit what form the petition should take.  There is no Judicial Council form for such 
an action.  The most commonly accepted procedure is to file a “petition to invalidate” with the 
juvenile court (but see above regarding appellate courts’ and federal courts’ involvement as 
well).  In other states, a petition for a writ of habeas corpus, a motion for reconsideration or a 
motion for relief from judgment have also been used.11 
 

D. Extent of Proceedings Invalidated 
 

Most ICWA cases discussing invalidation in California are centered on a failure to 
provide proper notice as required by Section 1912(a), a long-standing problem in this state.12  
California appellate courts have taken varied and inconsistent positions when addressing the 
question of whether a failure to notice constitutes prejudicial error.13  Most have decided that a 
failure to notice is generally, but not always, subject to a harmless error analysis, and is not an 
absolute mandate for invalidation of all proceedings subsequent to the failure to notice.  These 
courts have frequently dealt with violations of Section 1912(a) by remanding to the lower court 
with an order to provide proper notice, while leaving the lower court’s orders made after notice 
was initially required (orders made in jurisdictional or dispositional hearings, orders to 

                                                 
7 In re Jonathon S. (2005) 129 Cal.App.4th 334; see also In re Damien C. (2009) 178 Cal.App.4th 192; In re K.B. 

(2009) 173 Cal.App.4th 1275; In re Veronica G. (2007) 157 Cal.App.4th 179; In re Brooke C. (2005) 127 
Cal.App.4th 377; In re Desiree F. (2000) 83 Cal.App.4th 460. 

8 Some courts have even required that an objection to a particular ICWA violation be made at the trial level as a 
precondition to invalidation.  This creates a problem where (as often happens) a tribe was not noticed or did not 
participate in the case at the trial level, and appears contrary to the tribe’s right to intervene at any time in a 
proceeding, even if for the first time on appeal -- see § VII of this Benchguide (“Intervention”). 

9 Doe v. Mann (2005) 415 F.3d 1038, cert. denied, 547 U.S. 1111. 
10 Id. at 1041-1048. 
11 Application of Angus (Ore. 1982) 655 P.2d 208, cert. denied, 464 U.S. 830 (parents’ use of habeas corpus 

because of a violation of the Act resulted in the minor being illegally detained). 
12 In re I.G. (2005) 133 Cal.App.4th 1246, 1254-1255 (discussing the “virtual epidemic of cases where reversals 

have been required because of noncompliance with ICWA”). 
13 See, e.g., In re Brooke C. (2005) 127 Cal.App.4th 377, 384-386; cf. Nicole K. v. Superior Court (2007) 146 

Cal.App.4th 779, 784-785, In re Desiree F., supra at 474-475. 
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discontinue reunification efforts, etc.) intact pending the results of the notice.14  If the child is not 
determined to be an Indian child, those orders are reinstated and the failure to notice deemed 
harmless error.  However, if the child is determined to be an Indian child, then the appellate court 
informs (or directs the lower court to inform) the appellant of their right to seek invalidation. 

 
In the above type of cases, the most common scenario is that the child’s Indian heritage is 

uncertain as to which particular tribe or tribes he or she may be a member of (or eligible for 
membership in), leading to his or her tribe(s) receiving no actual notice of the court proceedings 
and no opportunity to inform the court whether the child is in fact an Indian child according to 
the ICWA.  Since a failure to give notice prevents a tribe, parents, or Indian custodian from 
being able to participate or otherwise exercise their ICWA rights (in the case of a tribe, from 
being able to intervene or transfer the case to tribal court), some remedy is obviously required.  
However, when the child’s status as an Indian child is unclear, appellate courts have often 
ordered a limited remand as above in order to allow a permanent plan to be finalized as soon as 
possible should the child not be an Indian child.  This is a logical approach – after all, if the child 
is not an Indian child, then the same procedures and standards would apply to his or her case as 
to any other child’s.   

 
However, in cases where the child is determined to be an Indian child, a more extensive 

remedy is necessary in order to ensure that all of the applicable requirements of Sections 1911, 
1912, and 1913 have been satisfied.  These may be cases in which the child’s tribe has provided 
affirmation of the child’s status as an Indian child in spite of a failure to notice, or in which the 
tribe has otherwise sought to become involved in the proceedings but has been wrongfully 
denied.15  If the child is determined to be an Indian child, then courts must be mindful of the 
heightened protections for Indian children, families, and tribes as discussed in detail throughout 
this Benchguide (e.g., requirements for “active” remedial/rehabilitative efforts, application of the 
tribe’s social and cultural standards, use of the tribe’s services whenever available, etc.).  If the 
child is not found to be an Indian child, then a violation of Sections 1911, 1912, or 1913 might 
be harmless.  If, however, a child is an Indian child, then invalidation of all proceedings dating 
back to the ICWA violation in question is entirely appropriate, as to do otherwise would be to 
ignore the basic reasons for which the ICWA and complementary state laws were passed.  

 
E.  Timing of Petition 

 
Section 1914 does not establish a time period within which a petition to invalidate must 

be made.  As above, most of the cases examining the timing of an action in which invalidation is 
raised involve the issue of notice.  A few courts have held that a parent who has appeared or 
waived appearance at hearings in which certain orders are made may lose the right to later 
challenge those orders unless the challenge is timely made.16   
                                                 

14 In re Brooke C., supra; In re Veronica G. (2007) 157 Cal.App.4th 179; In re Damian C. (2009) 178 Cal.App.4th 
192. 

15 See, e.g., In re Desiree F., supra (failure to notice, failure to appoint counsel for parent, failure to provide expert 
witness testimony, and failure to allow the child’s tribe to intervene). 

16 In re Pedro N. (1995) 35 Cal.App.4th 183, 190-191 (“[Section 1914] may even excuse a parent's failure to raise 
an ICWA objection in the trial court. (Citation.)  However, it does not authorize a court to defer or otherwise excuse 
a parent's delay in presenting his or her petition until well after the disputed action is final.”  Note, however, that the 
Pedro N. court acknowledged that it was addressing only the parent’s appeal and “[did] not attempt to determine the 
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The more common position, however, appears to be that any party may contest a failure 
to notice even if for the first time on appeal, as ultimately it is the responsibility of the courts, 
and not parents, children, or tribes, to ensure compliance with the ICWA’s notice requirements.17  
This comports with the fact that a tribe may intervene “at any point in the proceeding,” even if its 
first involvement in the case is on appeal.18  The same logic should apply to the remainder of the 
substantive provisions in Sections 1911, 1912, and 1913 as well; it is worth noting that the 
California Welfare and Institutions Code and the California Rules of Court specifically state that 
a waiver of certain of the ICWA’s evidentiary requirements may only be done “knowingly, 
intelligently, and voluntarily” and must be in writing.19   

 
 

 
 

                                                                                                                                                             
rights of any tribe” in its decision.)  See also, In re S.B. (2005) 130 Cal.App.4th 1148 (A parent cannot waive a 
tribe’s rights under the ICWA, but can waive his or her own rights in certain circumstances; when a parent appears 
or waives appearance at multiple hearings but does not object to notice violation at any of those hearings, later 
objection may be precluded.) 

17 In re B.R. (2009) 176 Cal.App.4th 773, 779-780 (“We agree with the view taken in In re Marinna J. [citation 
omitted], which questioned the conclusion reached in Pedro N. and observed that ‘it would be contrary to the terms 
of the [ICWA] to conclude ... that parental inaction could excuse the failure of the juvenile court to ensure that 
notice ... was provided to the Indian tribe named in the proceeding.’ [Citation omitted.]  Similarly, the Court of 
Appeal in Dwayne P. v. Superior Court [citation omitted] (Dwayne P.), rejected Pedro N. and held that the juvenile 
court had a sua sponte duty to ensure compliance with ICWA notice requirements ‘since notice is intended to protect 
the interests of Indian children and tribes despite the parents' inaction.’ [Citation omitted.]  We agree with In re 
Marinna J. and Dwayne P. that the parents' failure to raise the ICWA issue now before us does not prevent us from 
considering the issue on the merits”).  See also, In re A.B. (2008) 164 Cal.App.4th 832, 839 (fn. 4); In re Alice M. 
(2008) 161 Cal.App.4th 1189, 1195-1196; Nicole K. v. Superior Court, supra at 783 (fn. 1).  
18 25 U.S.C. § 1911(c); Fam. Code § 177(a); Welf. & Inst. Code § 224.4; Cal. Rules of Court, rule 5.482(e); see also 
Prob. Code § 1459.5; In re Desiree F., 83 Cal.App.4th 460 (2000) (tribe may intervene at any point, including after 
parental rights have been terminated); Matter of Begay, 107 N.M. 810, 812-813 (N.M.App. 1988) (tribe may 
intervene on appeal even when it did not intervene in earlier proceedings). 
19 Welf. & Inst. Code §§ 224.6(e), 361(c)(6)(A); Cal. Rules of Court, rule 5.484(a)(2). 
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XI. Dependency Proceedings 
 
 

Although the Indian Child Welfare Act is essentially a component of the process and 
procedures applied in state dependency cases, ICWA advocates and some attorneys have tended 
to view its practice as separate and distinct from the dependency process.  In reality there are 
very few areas where the ICWA is inconsistent with state dependency law – rather, it operates as 
an enhancement of the state procedures pertaining to Indian children.   

 
In the early years of the ICWA’s enactment, some social services agencies and courts 

were deferential to Indian tribes and their representatives, while others were resistant to the 
imposition of additional procedural requirements above and beyond those required by state law.  
The need to harmonize state and federal law was essentially accomplished on a case-by-case 
basis, and applied to California courts by administrative rule.  Of the cases that were reported, a 
large percentage dealt primarily with the “notice” issue and never reached the nuances of how to 
apply the Act once proper notice had been given.  

 
Aside from the policy purpose of enacting the ICWA to preserve Indian families, and 

when necessary to allow tribes to intervene offering culturally-appropriate services, utilizing 
placement preferences, and preserving a child’s right to his or her relationship with his or her 
tribal community and political system, a further advantage in effectuating the ICWA is that it 
affords the court additional placement resources and additional service providers, including the 
recently-added permanent plan option of tribal customary adoption, which in essence allows for 
children to maintain a connection with their tribe and culture without terminating parental 
rights.1   Where state dependency law and the ICWA intersect, the practical effect is the 
availability of supplementary tools to keep Indian families intact.   

 
In basic procedure terms, state dependency cases consist of the following components. 2 
 
(1) Voluntary Services  
(2) Initial or Detention Hearing  
(3) Jurisdictional Hearing  
(4) Dispositional Hearing  
(5) Placement Review Hearings  
(6) Permanent Plan Hearing  
(7)  Post-Permanency Review Hearings  
(8) Adoptions  
 
However, within the context of the ICWA, the additional protections discussed in the 

remainder of this section are imposed. 
                                                 

1 Welf. & Inst. Code §366.24. 
2 Welf. & Inst. Code, Divisions 2 – 2.5. 
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A. Notice and Right to Intervene   
 

Under California law the courts and social services agencies are required to make inquiry 
as to whether a minor child may fall within the definition of an “Indian child” under the Act.3  
Once the duty to inquiry has been met (and it is a continuing duty),4 notice of the proceedings 
must be given to the child’s parents, the Indian custodian, and the child’s tribe or tribes.5  Setting 
aside the mechanics of giving notice, which have caused endless complexities for certain 
counties, the reason for giving notice is to afford such parties a right to intervene in the 
proceedings.  Ordinarily the parents will have notice, although there can be circumstances where 
a father is recognized by a tribe as a biological father, but not by the agency.   

 
The notice must advise the parent or Indian custodian and tribe, among other things, of 

their right to intervene.6  Intervention not only affords the tribe or Indian custodian party status, 
but also adds additional service requirements for prospective reports and compels them to 
receive discovery and disclosure of documents.7  As a practical matter, social services agencies 
often do not treat intervening tribes comparably to other parties, and as a consequence, reports, 
studies or other documents are not given simultaneously as those given to other parties.  This 
leads to delay and the need for unnecessary requests for continuance.  The Judicial Council has 
adopted certain forms for intervention in the case by a tribe or Indian custodian, but the forms are 
permissive, not mandatory.  A tribe may intervene at any time in the proceeding,8 and need not 
do so in writing.9      

 
If, on the other hand, a tribe elects to not formally intervene, it may still participate in the 

hearings via a representative.10  California Rules of Court, rule 5.534(i) attempts to distinguish 
those roles, but it is clear that the tribe need not hire an attorney to participate.  Some courts have 
taken issue with whether the tribal representative in this capacity can only examine court 
documents, but not receive copies as formal discovery.  A similar but unresolved issue exists as 
to whether the non-intervening representative can question witnesses, raise objections, or 
perform other attorney-like duties absent consent of the court.  Perhaps a practical and useful 
analogy for this situation is to consider the tribe as a pro se litigant who simply cannot afford to 
hire counsel.  Seen in this light, a tribal representative should be afforded all the procedural due 
process rights of any other pro se party.  

 

                                                 
3 Welf. & Inst. Code § 224.3; Cal. Rules of Court, rule 5.481(a). 
4 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a); In re Desiree F. (2000) 83 Cal. App.4th 460, 

470; 
5 25 U.S.C. § 1912(a); Welf. & Inst. Code §§ 224.2; Cal. Rules of Court, rule 5.481(b); see § VI of this 

Benchguide (“Notice”).   
6 BIA Guidelines § B.5(b). 
7 25 U.S.C. § 1912(c); see § VII of this Benchguide (“Intervention”). 
8 25 U.S.C. § 1911(c); Welf. & Inst. Code § 224.4; Cal. Rules of Court, rule 5.482(e); Fam. Code § 177(a); 

Probate Code § 1459.5(b); In re Desiree F. (2000) 83 Cal.App.4th 460, 472 (the tribe may intervene at any point, 
including after parental rights have been terminated); Matter of Begay (N.M.App. 1988) 107 N.M. 810, 812-813 (the 
tribe may intervene on appeal even when it did not intervene in earlier proceedings). 

9 Cal. Rules of Court, rule 5.482(e); see People ex rel. J.I.H. (S.D. 2009) 768 N.W.2d 168, 170 (notice by oral 
motion). 

10 Cal. Rules of Court, rule 5.534(i)(1); see § VII of this Benchguide (“Intervention”). 
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B. Detriment and Active Efforts Findings  
 
1. Detriment   
 
In addition to the removal findings required under state law, the ICWA adds a required 

finding of detriment.  The detriment finding has two parts.  First, the petitioning party must show 
that the return of custody of the Indian child to his or her parents (or Indian custodian) is likely to 
cause serious emotional or physical damage.11  Second, the court must consider evidence 
regarding the tribe’s social and cultural standards and child-rearing practices.12  

 
The detriment finding must be based on the testimony of a qualified expert witness.13  

Both the BIA Guidelines and the Welfare and Institutions Code set forth examples of those most 
likely to qualify as expert witnesses and the probable characteristics thereof.14  Members of the 
child’s Indian tribe who are recognized by the tribal community as knowledgeable in tribal 
customs, family organization, and child rearing practices are arguably the most likely to qualify 
as an expert witness for Indian child custody proceedings.15  Perhaps for that reason, many courts 
have requested that tribes produce the “qualified expert witness” in these types of cases.  
However, the fact that a tribal member or tribal ICWA worker may be the most qualified witness 
does not shift the burden of proof to the tribe to substantiate the detriment finding.  There may be 
any number of instances where a tribe’s position is aligned with a county’s, but that in and of 
itself does not convert the tribe into the petitioner.  

 
Until it was clarified by the 2006 legislation, some controversy existed over whether 

testimony could include a written declaration by the qualified expert witness.  Since the 
testimony was not intended to be a republication of the social services report or rote affirmation 
of its statements and conclusions, there was some benefit in having the expert in court to testify, 
especially if the purpose of the testimony was to assist the court in understanding tribal customs 
before making the detriment finding.  Over time the process degenerated into a paper 
endorsement of everything that social services agencies submitted for disposition, which was 
ameliorated to some extent by SB 678’s requirement that a waiver of the testimony or a 
stipulation of such be knowing, intelligent, and voluntary, and submitted in writing to the court 
for approval.16  As with any other waiver, the court should make detailed inquiry of each party. 

 
Finally, it is worth noting that there is a front end and back end detriment finding that 

must be made.  The front end is triggered by a foster care placement,17 but a back end finding is 
also required before terminating parental rights.18  Often it is erroneously assumed that the 
detriment finding does not need to be made before a “placement” is made which seemingly 

                                                 
11 25 U.S.C. § 1912 (e), (f); Welf. & Inst. Code § 224.6(b)(1), 361.7(c); Cal. Rules of Court, rules 5.484(a) and 

5.485(a).   
12 Welf. & Inst. Code § 224.6(b)(2);  Cal. Rules of Court, Rule 5.484(a). 
13 25 U.S.C. § 1912(e), (f); Welf. & Inst. Code §§ 224.6(b)(1), 361.7(c); Cal. Rules of Court, Rule 5.4849(a)(1). 
14 BIA Guidelines § D.4(b); Welf. & Inst. Code § 224.6; see § VIII(B)(1) of this Benchguide (“Selection of an 

Expert Witness”).     
15 Welf. & Inst. Code § 224.6(c)(1). 
16 Welf. & Inst. Code § 224.6(e). 
17 Welf. & Inst. Code §§ 361.7(c), 224.6(b)(1).  
18 25 U.S.C. § 1912(f). 
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excludes emergency placements or detention orders.  The definition of an “Indian child custody 
proceeding” (thereby triggering the ICWA) includes temporary or long term foster care.19  
“Foster care placement” is a defined term under ICWA,20 but temporary placement is not 
defined.  Foster care is defined as an involuntary removal where the parent or Indian custodian 
cannot have the child returned on demand.21  The argument can be made that even before the 
court makes a dispositional placement, because the parents or Indian custodian cannot have a 
child returned on demand, the detriment finding should be made upon removal.  In courts where 
the intended statutory timelines are extended and the detention order becomes a de facto 
placement order, it becomes all the more important.  

 
2. Active Efforts   
 
Perhaps the most cited but least articulated augmentation of California dependency law is 

the “active efforts” requirement.  As its name implies, active efforts are something more than 
passive efforts.  However, old case law attempted to render active efforts equivalent to 
reasonable efforts.22  The passage of SB 678 in 2006 and the Legislature’s retention of two 
distinct standards could be seen as an affirmation that the two are not identical, and as a 
repudiation of the Michael G. “essentially undifferentiable” melding of active and reasonable 
efforts.23  It seems clear that they are two separate and arguably tiered standards, even though it 
may be difficult to catalogue the differences.  There are also policy reasons for finding active 
efforts to consist of more than reasonable efforts.24   

 
Many social services agencies view the reunification service plans they provide as 

customized and targeted to the particular families over whom the court has taken jurisdiction. 
But the fact remains that in many instances only “flyer services” are offered, packets of 
information for individuals who are overwhelmed with the system’s process and its jargon, and 
who are not always adept at navigating complicated emotional issues.  And while some have 
quarreled with what they see as special treatment for Indian children, the challenges to those 
heightened standards have been made and lost,25 and the application of active efforts designed to 
prevent the breakup of the Indian family remain required by law.26  

 
While it is not possible to identify a specific laundry list of required active efforts, as they 

must be tailored according to the details of each case, some examples of active efforts identified 
by California case law include direct assistance by the caseworker to help the parent develop job 
and parenting skills, and the caseworker’s guidance of the client through the plan rather than 

                                                 
19 Welf. & Inst. Code § 224.1(d).   
20 25 U.S.C. § 1903(1)(i).   
21 Ibid.   
22 In re Michael G. (1998) 63 Cal.App.4th 700, 714.   
23 Ibid.   
24 See § VIII(C)(1) of this Benchguide (“What Constitutes Active Efforts”). 
25 See, e.g., In re Marcus S. (Me. 1994) 638 A.2d 1158; In re Guardianship of D.L.L. (S.D. 1980) 291 N.W.2d 

278; In re Appeal Pima County Juvenile Action (Ariz.Ct.App. 1981) 635 P.2d 187, cert. denied (1982) 455 U.S. 
1007; In re Miller (Mich.Ct.App. 1990) 451 N.W.2d 576; State ex rel. Children Services Div. v. Graves (Or.Ct.App. 
1993) 848 P.2d 133. 

26 25 U.S.C. § 1912(d); Welf. & Inst. Code §§ 361(d), 361.7, 727.4(d)(5)(D); Cal. Rules of Court, rule 5.484(c). 
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merely creating a plan and hoping it is followed.27  At a minimum, the court is required to 
articulate on the record that active efforts were made and that those efforts have proved 
unsuccessful.28  The active efforts finding is ongoing and the court should make the finding (as 
well as state the factual basis for it on the record) at each stage, including the detention, 
dispositional, periodic reviews up to and including the termination of parental rights, selection 
and implementation hearings. 
  

C. Dispositional Issues 
  

Once jurisdiction has been found, the ICWA’s dispositional issues largely mirror those of 
regular dependency cases.  However, compliance with the ICWA placement preferences is a key 
component of the Act.  The preferences for Indian children are addressed in more detail in 
section IX of this Benchguide (“Placement”), but the overriding policy is that any placement 
should be in the least restrictive setting that most approximates the Indian child’s family 
setting.29  In addition, the placement should be within a reasonable proximity to the child’s 
home.30  For all practical purposes, compliance with the placement requirements of the Welfare 
and Institutions Code and the ICWA, as with non-Indian dependency cases, is best effectuated 
with family members.  This is in part because extended family members, who typically have a 
vested interest in the family’s success, will be more likely to coordinate visitation even when a 
social services agency cannot do so, and thus avoid the potential for conflicting agendas when 
foster parents are adverse to the biological parents’ or Indian custodians’ interests.   

 
In cases where placement has been made outside of the ICWA’s placement preferences, 

the prolonged period of initiating, implementing, and completing reunification plans may elevate 
the bonding vs. placement preference dispute to new levels.  At this stage of the case concurrent 
planning is often initiated.  The Welfare and Institutions Code now requires that tribal customary 
adoption be considered by the agencies, and they must consult with tribes to determine if this is 
an appropriate permanency option if the Indian child does not reunify with parents.31 

 
D. Transfer to Tribal Court 

  
The ability of tribes to transfer cases to tribal courts is a further distinction from regular 

dependency actions.  Jurisdictional issues and transfers to tribal court are discussed more 
thoroughly in section V of this Benchguide (“Jurisdiction”).  It should be noted that the ICWA 
provides an expansive definition of a tribal court, which includes a court established under the 
code or custom of an Indian tribe or any other administrative body of a tribe which is vested with 
authority over child custody proceedings.32  The scope of that definition includes a tribal council, 
or in the case of some California tribes, consortium courts.  It is not limited to the traditional 
state definition of a “court.”  So long as the tribe has designated some adjudicatory body to 
preside over such cases, a transfer is appropriate. 
                                                 

27 In re K.B. (2009) 173 Cal.App.4th 1275, 1287, citing A.A. v. State (Alaska 1999) 982 P.2d 256, 261; see § 
VIII(C)(1) of this Benchguide (“What Constitutes Active Efforts”). 

28 Welf. & Inst. Code § 361(d).   
29 Welf. & Inst. Code § 361.31(d).   
30 Welf. & Inst. Code § 361.31(b).   
31 Welf. & Inst. Code §§ 358.1(j), 361.5(f) and (g), and 366.26(b). 
32 25 U.S.C. § 1903(12). 
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E. Tribal Customary Adoption 
 
Assembly Bill 1325 went into effect on July 1, 2010.  It allows traditional forms of 

adoption practiced by tribes (“tribal customary adoption”) to be recognized by California courts 
as another available permanency option.33  Tribal customary adoption is highly significant in that 
it does not require termination of parental rights.  Under prior state law, once reunification 
services were exhausted, social services agencies gave preference to terminating the parent-child 
relationship unless one of a handful of exceptions applied.  The concept of severing the 
relationship between parent and child does not fit within most tribal cultures, and for that reason 
tribal customary adoption creates a more culturally-appropriate option.  This has the added value 
of preserving any rights or benefits which flow from a child’s tribal membership, which 
otherwise might be at risk when parental rights are terminated.  Such rights and benefits may 
include inheritance rights, tribal land assignments, per capita payments, health care benefits, 
school enrollment, educational support services, housing, hunting and fishing rights, the right to 
gather other natural resources, employment training services, and priority hiring rights. 
 
 When an Indian child cannot be reunified with the birth parents within the statutorily 
required time, the child’s tribe can identify tribal customary adoption as the preferred permanent 
plan.  The state court may continue the case for up to 120 days to provide the tribe time to 
complete the tribal adoption through their governance process, custom, tradition or ceremony, 
and for the tribe to prepare the Tribal Customary Adoption Order (TCAO) that establishes the 
rights and responsibilities of the parties in light of the complex interests of all involved.34   
 

At minimum, the TCAO must address: 1) modification of the legal relationship between 
the birth parents or Indian custodian and the child (including any contact between the child and 
the birth parents/Indian custodian, any remaining responsibilities of the birth parents/Indian 
custodian, and the child’s inheritance rights), and 2) the nature of the legal relationship between 
the child and the tribe.35  The TCAO may not include any child support obligation from the birth 
parents/Indian custodian.  Finally, there is a conclusive presumption that any parental rights or 
obligations not specified in the TCAO will vest automatically in the adoptive parents.36 
 

The tribe is required to afford all parties due process while completing the TCAO.  The 
tribe is required to file the TCAO with the state court no less than 20 days prior to the date of the 
continued hearing.37  The court also has discretion to order a continuance for up to another 60 
days to allow for completion of the TCAO.  Once complete, the TCAO is filed in the state court 
and, barring any challenges, the state court extends full faith and credit to the tribe's TCAO.38  
Upon accepting the TCAO, the state court issues an adoption order and terminates jurisdiction.39   
 
                                                 

33 For more on the implementation of tribal customary adoption, including rules of court and court forms which 
have been amended to include it as a permanency option, see the Administrative Office of the Courts’ website at 
http://www.courts.ca.gov/12569.htm (last visited May 15, 2012). 

34 Welf. & Inst. Code § 366.24(c)(6), (10). 
35 Welf. & Inst. Code § 366.24(c)(10). 
36 Ibid. 
37 Welf. & Inst. Code § 366.24(c)(6). 
38 Welf. & Inst. Code §§ 366.24(c)(6) and (8), 366.26(e)(2). 
39 Welf. & Inst. Code § 366.24(c)(14). 
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F. Termination of Parental Rights 
 
 As has been addressed in other sections of this Benchguide, when an Indian child is 
subject to a dependency proceeding which has reached the termination of parental rights stage, 
additional exceptions in lieu of termination apply.  State law acknowledges exceptions when the 
termination of parental rights would substantially interfere with the child’s connection to his or 
her tribal community and membership rights, as well as when the child’s tribe has identified 
guardianship, long-term foster care or another planned living arrangement for the child.40  
Finally, prior to termination of parental rights, the court’s determination that continued custody 
of the child by the parent or Indian custodian is likely to result in serious harm to the child, 
supported by the testimony of a qualified expert witness, must reach a higher standard of proof – 
that of evidence beyond a reasonable doubt.41   

                                                 
40 Welf. & Inst. Code § 366.26(c)(1)(B)(vi).  The discretionary vs. obligatory nature of these exceptions has 

recently been at issue in some California cases, such as In re T.S. (2009) 175 Cal. App. 4th 1031.  The appellate 
court in T.S. concluded that a juvenile court has discretion to reject a tribe’s identified alternate permanent plan 
(here, guardianship), despite language in the California Senate’s analysis of SB 678 to the contrary.  The court 
appears to have reached its conclusion based almost entirely on the particular guardians whom the tribe identified, 
rather than on consideration of the effect that termination of parental rights would have on the child’s connection to 
his tribe, tribal membership, and rights flowing from membership. 

41 25 U.S.C. § 1912(f). 
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XII. Delinquency Proceedings 
 
 
 Although the language of the ICWA expressly excludes from its definition of child 
custody proceedings placements based on an act which, if committed by an adult, would be 
deemed a crime, 1 in some circumstances the ICWA may or does still apply.2  Most proceedings 
under Welfare and Institutions Code section 600 et seq. (i.e., delinquency cases) are not subject 
to the Act when the minor is adjudicated, has a disposition, or is removed from his or her home 
based on an act that would be criminal if it were committed by an adult.  However, not all 
California delinquency cases involve removal and placement based on the “criminal acts” of the 
minor, and therefore some delinquency cases are subject to the ICWA.  Moreover, SB 678, 
which codified the ICWA in California statutes in 2006, added and expanded the class of 
applicable cases to include Section 600 delinquency cases.3 
 
 In considering whether the Act applies to a case, the focus is not on what a proceeding is 
called, or whether it is a private action or an action brought by a public agency, but rather on 
whether the proceeding meets one of the definitions set forth in the Act.4  Accordingly, a state’s 
characterization of a proceeding as “criminal” is not necessarily determinative.5       
 

In 2005 the Judicial Council attempted to comply with the ICWA in part based on the 
state’s Title IV-E audit which found California non-compliant.  Title IV-E funds are derived 
from the Adoption and Safe Families Act (ASFA) and come with certain restrictions attached.  
California was one of a handful of states that used Title IV-E funds to pay for juvenile justice 
placements.6  A 1998 federal government report estimated that California used $180 million of 
IV-E funds for juvenile justice placements.7  By 1999 the amount of IV-E funds used for 
delinquent minors in foster care had risen to $300 million.8   
 
 The source of funds used for delinquent placements is relevant because in 1999-2000 
California attempted to comply with the federal IV-E restrictions by enacting Assembly Bill 575.  
The Social Security Act prohibits states from using foster care funds for placements in facilities 
operated primarily for detention.  Therefore, where IV-E funds are used to pay for foster care, 
the placement should not be based on punishing conduct that would be a crime if committed by 
an adult, but instead should be designed to further the child’s best interest.9  
 

                                                 
1 25 U.S.C. § 1903(1). 
2 Welf. & Inst. Code § 224.3(a). 
3 See Welf. & Inst. Code § 224.3(a). 
4 25 U.S.C. § 1903(1).   
5 See California v. Cabazon Band of Mission Indians (1987) 480 U.S. 202 (the U.S. Supreme Court ruled 

California’s criminal statutes governing conduct of bingo did not apply to Indian reservations under Public Law 280, 
because the state’s statute was, in effect, regulatory rather than criminal in nature). 

6 United States General Accounting Office Report of Congressional Requestors, Foster Care: HHS Should Ensure 
that Juvenile Justice Placements are Reviewed, 5 (June 2000). 

7 Ibid. 
8 Assembly Committee on Social Services, Analysis of Assem. Bill No. 575 (1999-2000 Reg. Sess.) April 21, 

1999, p. 5. 
9 See Welf. & Inst. Code § 202(e), citing Welf. & Inst. Code § 727.3. 
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 Any ambiguity that may have remained after the Rules of Court amendments in 2005 was 
removed when SB 678 specifically applied the ICWA to some delinquency placements.10  Until 
SB 678’s passage, the only case directly addressing the ICWA’s applicability to delinquencies 
was In re Enrique O.11  Enrique O. found that the rule governing the applicability of the ICWA 
to Section 600 cases (then California Rules of Court, rule 1439) was inconsistent with federal 
law.  At that time, the bulk of the ICWA’s provisions were applied to the juvenile courts not 
through statute, but through the Rules of Court, and on that basis such rules have the force of law 
only to the extent that they do not conflict with legislation.12  But the Enrique O. ruling did not 
entirely answer the question, because it left the door open to applying the ICWA for foster care 
placements based on probation violations, status offenses, or violation of other court orders that 
are not in and of themselves criminal.  What Enrique O. declined to find was, since a foster care 
placement is always a consideration (especially when a minor is detained from their parents), 
whether the ICWA should apply to such cases. 
 
 SB 678 presumably removed the doughnut-hole ambiguity that parts of the ICWA had 
been applied by rule only, not by statute.  However, the cases that followed show that there is 
anything but a consensus in the appellate districts on when or whether to apply the Act to 
delinquent minors who are in, or at risk to be placed in, foster care.  Following SB 678’s passage, 
In re Alejandro A. essentially affirmed Enrique O.’s adult criminal act exclusion, but it did so 
based on a lack of evidence in that record that the child in question was an Indian child. 13  The 
court also declined to state (again because of an inadequate record) whether the particular 
program where the minor was sent constituted a foster program.  Alejandro A. did not offer any 
specific criteria to analyze which group homes or programs approximate foster care – ultimately, 
the answer may rest on whether IV-E funds are used.  
 
 The court in R.R. v. Superior Court struck down a standing order in Sacramento County 
that the ICWA did not apply in delinquency cases, did not impose a duty of inquiry as to whether 
the minor is an Indian child, and did not require notice to minor’s tribe. 14  Unlike Enrique O., the 
minor in R.R. committed a probation violation by not complying with the terms of his youth 
center “contract.”  The R.R. court declined to address whether the “act” that qualifies for the 
criminal act exception is the probation violation, or the underlying legal violation that caused the 
minor to be put on probation in the first place.  Instead, the court noted that a minor is at risk of 
entering foster care even when there exist unresolved conditions in the minor’s family that may 
necessitate entry into foster care.15   
 

Moreover, R.R. affirmed the Legislature’s ability to exceed the minimum federal 
standards of the ICWA and refuted the notion that the higher state standards were preempted by 
the less protective federal law.  So long as state law is consistent with the force and purpose of 
federal law, and not in direct conflict, then preemption does not occur.16  R.R. acknowledges not 
only the tribe’s right to receive notice of the proceedings, but also to intervene in a delinquency 
                                                 

10 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.480. 
11 In re Enrique O. (2006) 137 Cal.App.4th 728. 
12 Id. at 735, citing In re Richard S. (1991) 54 Cal.3d 857, 863. 
13 In re Alejandro A. (2008) 160 Cal.App.4th 1343, 1347. 
14 R.R. v. Superior Court (2009) 180 Cal.App.4th 185, 194. 
15 Id at 203, citing Welf. & Inst. Code § 727.4(d)(2).   
16 Id. at 208, citing In re Brandon M. (1997) 54 Cal.App.4th, 1387, 1393. 
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case, transfer it to tribal court (or tribal jurisdiction if it has no court), and participate in the 
proceedings, which would include obtaining discovery.17 
 
 By contrast, the subsequent case of In re W.B., Jr., took issue with R.R. v. Superior Court 
and directly contradicted the holding that the ICWA applies to delinquencies.18  The court in 
W.B. acknowledged that the newly enacted Welfare and Institutions Code section 224.3 imposed 
an affirmative duty to inquire whether a minor for whom a Section 300 or Section 601/602 
petition is filed is an Indian child and at risk of entering foster care, but interpreted such 
application to limited circumstances – such as dual status cases under Section 241.1 or cases 
where the act would not be criminal if committed by an adult, such as underage drinking.19  W.B. 
declined to impose an expanded application because the court found it was pre-empted by state 
law.  The court reasoned that the definition of 25 U.S.C. section 1903(l) was in conflict with 
Welfare and Institutions Code section 224.3 because of the criminal act exception as applied to 
all delinquency proceedings.20   
 

Despite the fact that W.B. could have been decided on narrower grounds (namely, that the 
placement at issue was not a foster care placement, but was a public or private institute), the 
court’s ruling cannot be reconciled with that in R.R. and thus invited a higher level of review.  
The case was indeed accepted for review by the California Supreme Court, with oral arguments 
scheduled for May 30, 2012. 
 

A. Mandatory Application of the ICWA in Section 602 Proceedings  
 

1. Placement (Title IV-E Federally-Funded Foster Care Reimbursement Cases) 
 

 Some delinquency proceedings result in a minor being committed to a locked or secure 
facility such as California Division of Juvenile Justice (previously called California Youth 
Authority) or Juvenile Hall.  However, other delinquency dispositions result in a minor being 
sent to a less restrictive “placement.”  These placements are made for the child’s welfare where 
the court has found the child is at risk of entering foster care after reasonable efforts have been 
made to prevent the need for removal of the child from his or her home.21  Such placements 
would include foster care placements made with relatives, foster care with strangers, licensed 
group homes, shelter care homes and treatment facilities pursuant to Welfare and Institutions 
Code section 11402.   
 
 In order to qualify for IV-E foster care funding, the placement must be based not on the 
criminal conduct of the minor, but on the best interests and welfare of the child.  This finding in 
effect means that a child is being placed in foster care similar to a Section 300 dependency 
placement case.  The findings that the court must make to effectuate placement of the child in a 
foster care case are identical to those of a Section 300 case, which is why they bring the 
proceeding within the definition of a child custody proceeding covered by the ICWA.   

                                                 
17 Id. at 194, citing Welf. & Inst. Code §§ 224.2, 224.3.  
18 In re W.B., Jr. (2010) 106 Cal.Rptr.3d 1, 4-5. 
19 Id. at 3-4. 
20 Id. at 4-5, citing Stephens v. County of Tulare (2006) 38 Cal.4th 793, 801–802. 
21 See, e.g., Welf. & Inst. Code §§ 636 and 727 et seq.; Cal. Rules of Court, rule 5.480. 
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 Typically the delinquency court will make a finding that the child is entering foster care 
or is “at risk of entering foster care.”22  The application of the ICWA by California Rules of 
Court, rule 5.480 is broad – it applies to all child custody proceedings under Section 300 and to 
all proceedings under “[S]ections 601 and 602 et seq. in which the child is at risk of entering 
foster care or is in foster care, including detention hearings, jurisdiction hearings, disposition 
hearings, review hearings, hearings under section 366.26, and subsequent hearings affecting the 
status of the Indian child.”23 

 
  Again, the finding that the court makes is that the placement is being made for something 

other than criminal conduct by the minor.  The fact that in such cases, a finding is also made that 
the child has committed a crime, does not in and of itself exclude the case from the ICWA’s 
coverage.  However, some courts disagree.24  

 
 BEST PRACTICE: While the use of Title IV-E funds to pay for a child’s placement is not 

what triggers the application of the ICWA, the findings required to qualify the placement for 
federal foster care funding are the same findings that require application of the ICWA.  Section 
602 placements which are in fact based on commission of a crime are treated differently than 
placements made for the minor’s benefit.  Such placements are ineligible for Title IV-E funding. 
 
  Consider this example: Dell is 13 years old and a member of a recognized California 
tribe.  Dell unlawfully takes a motor vehicle.  The juvenile court either accepts an admission by 
Dell or it adjudges that Dell is a Section 602 ward based on his theft of the vehicle.  At the 
dispositional hearing the court finds that: 1) Dell is not going home, 2) Dell is an Indian child, 
and 3) Dell is committed to the Division of Juvenile Justice for three years.  The ICWA does 
not apply at this point because even though Dell is removed from his home he is not going to a 
“foster care placement.”  What if Dell is not committed to a “locked facility,” but instead goes 
to a group home that is funded by Title IV-E?  Yes, the ICWA should then apply.  
 

2. Guardianship and Termination of Parental Rights Proceedings   
 
 Pursuant to Welfare and Institutions Code section 728, effective 1998, juvenile courts 
have authority to terminate or modify guardianships of the person of a child previously 
established under the Probate Code, or appoint a guardian, co-guardian, or successor guardian 
of the person of the child, if the child is the subject of a petition filed under Welfare and 
Institutions Code sections 300, 601, or 602.  All proceedings to modify or terminate a 
guardianship granted under this Section 728 were previously held in the juvenile court, even if 
the wardship or dependency proceedings had otherwise been terminated.  
  
 Guardianship proceedings clearly fall within the definition of foster care placements set 
forth in the Act.  “Foster care placements” refer to “any action removing an Indian child from 
its parents or Indian custodian for temporary placement in a foster home or institution or home 

                                                 
22 Cal. Rules of Court, rule 5.480(1). 
23 Ibid. 
24 See In re W.B., Jr. (2010) 182 Cal.App.4th 126 and In re Alejandro A. (2008) 160 Cal.App.4th 1343. 
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of a guardian or conservator where the parent or Indian custodian cannot have the child returned 
upon demand, but where the parental rights have not been terminated.”25  For Section 600  
dispositional matters, guardianship is a subset of foster care.  If a guardianship is pursued in the 
juvenile court relative to an Indian child who is a ward of the juvenile court, the ICWA applies 
to the Section 602 proceeding in which the guardianship activity occurs.   
 
 Similarly, the 1999 amendments to California law authorize the termination of parental 
rights for wards of the juvenile court who are placed in out-of-home care pursuant to Welfare 
and Institutions Code section 727.3 (involving IV-E funded foster placement).26  The ICWA 
covers “any action resulting in the termination of the parent-child relationship.”27  When any 
delinquency case moves to guardianship or termination of parental rights, it would then be 
subject to the Act and all its procedural safeguards and placement preferences.  
           

3. Minimum Federal Standards as Applied to Section 602 Proceedings 
 
 Once the juvenile court applies the ICWA to a delinquency case, the minimum federal 
standards as discussed in the prior chapters apply to the case.28  For example, California Rules 
of Court require probation departments in delinquency cases to fulfill many of the same 
requirements as county welfare departments must in dependency cases.29   
 
 Some minimum federal standards or requirements of the ICWA are difficult to apply in 
the delinquency context, and are seemingly incongruous – for example, the mandatory waiting 
periods prior to proceeding with a court hearing after notice.  The ICWA requires that “[n]o 
foster care placement or termination of parental rights proceeding shall be held until at least ten 
days after receipt of notice by the parent, Indian custodian and the tribe or Secretary.”30  
However, there is a conflicting time constraint on the juvenile court in a wardship proceeding to 
provide a child with a speedy adjudication of his or her case.  For example, if a minor is 
detained at the time the petition is filed, the clerk must calendar the petition to be heard, and the 
hearing must be commenced within 15 judicial days from the date of the detention order.31   
 
 The conflict between the federal statutory right of the tribe to have notice in advance of 
the proceedings and the ward’s right to have speedy adjudication cannot always be harmonized, 
and where this occurs it is probable that a court will give greater deference to the individual’s 
constitutional right.  This is an area which the appellate courts may need to address on a case-
by-case basis, recognizing that the difficulty in applying all of the ICWA’s rules on the front 
end of a case does not allow a court to disregard the Act in subsequent hearings.  However, 
there is case law finding that the rights afforded under the ICWA are statutory rights and not 
constitutionally-based rights, and thus it may be argued that the right to speedy adjudication, 
especially when a child is detained, is a constitutionally-based right which supersedes the 
statutory rights provided under the ICWA.   

                                                 
25 25 U.S.C. § 1903(1) (emphasis added). 
26 Welf. & Inst. Code § 727.31. 
27 25 U.S.C. § 1903(1)(ii). 
28 25 U.S.C. § 1902. 
29 See Cal. Rules of Court, rule 5.481. 
30 25 U.S.C. § 1912(a). 
31 Welf. & Inst. Code § 657(a)(1); Cal. Rules of Court, Rule 5.774(b).   
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 There are other aspects of delinquency proceedings where application of the Act may 
conflict with the rights of an Indian child under both state and federal law.  Where there is a 
conflict between the varying provisions of the ICWA and state law, the “higher standard of 
protection to the rights of the Indian parent or Indian custodian of an Indian child” shall apply.32  
 

4. Permissive Tribal Participation in Section 602 Proceedings 
 
 To the extent the policy underlying juvenile law in California remains treatment and 
rehabilitation of the child, tribal involvement in Section 602 proceedings is consistent with the 
purposes of the ICWA, even when there has not been a finding that the child is at risk of 
entering foster care.  In such cases, many tribes actively pursue involvement in Section 602 
cases on a permissive basis in an effort to provide services and locate appropriate placements, 
which can be formalized through an agreement authorized by 25 U.S.C. section 1919.  
 
 Tribal participation in Section 602 proceedings at all stages is consistent with both federal 
policy set forth in the ICWA as well as state policy governing juvenile delinquency proceedings.  
While application of the ICWA may impose additional requirements, it can also enhance the 
court’s ability to effectively respond to the needs of the child involved.  Many state courts have 
embraced the idea of “wraparound services” (wraparound services were implemented in 1997 
under SB 163, and allow California counties to use non-federal aid to families with dependent 
children-foster care funds to provide families and children with alternatives to group home 
care).33  Examples include the following: 
  

• Accessing Additional Services.  Special services and benefits may be 
available to an Indian child.  If the Indian status of the child is verified via 
tribal or BIA documentation, some of these services may be available to a 
ward of the court.  In particular, the Indian Health Services, an agency of the 
Department of Health and Human Service, maintains many programs within 
California that offer medical and therapeutic services.  Many tribes operate 
Indian Child Welfare Programs under Title II of the ICWA.  These programs 
may serve both members and nonmember Indians.  Finally, Indian tribes may 
be interested in providing services to a member child that may otherwise not 
be available.   

 
• Expanded Placement and Funding Options.  The court has an obligation to 

secure the safety and welfare of children in its care.  Both delinquent and 
dependent minors must be placed in homes that meet the requirements of 
applicable law.  The ICWA authorizes placement in the home of extended 
family, as defined by the child’s tribe, or, in the absence of a tribal definition, 
as defined in the Act.  A broad tribal definition of extended family may 
authorize placement in homes not otherwise authorized by state law.  In 
addition, the Act authorizes placement in homes “licensed, approved, or 
specified by the Indian child’s tribe” or in an “institution for children 
approved by an Indian tribe or operated by an Indian organization which has a 

                                                 
32 25 U.S.C. § 1921. 
33 See In re W.B. (2010) 182 Cal.App.4th 126, 129 n.2.   



~ 74 ~ XII.  Delinquency Proceedings  
  
 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

program suitable to meet the Indian child’s needs.”34  If the court confirms 
tribal approval of a home or institution, the Act requires that the placement 
receive preference in placement absent good cause to the contrary.  Tribes 
can, via tribal resolution, qualify a home for placement that would not 
otherwise be an eligible placement.  Courts can augment placement options 
for Indian children by working with the child’s tribe.  
 

  Counties may claim state and federal Aid to Families with Dependent 
Children – Foster Care funds on behalf of an eligible Indian child in foster 
care placement made pursuant to the ICWA.  These placements “may include 
a state licensed or approved facility and any home of a relative or non-relative 
located on or off the reservation which is licensed, approved or specified by 
the Indian child's tribe.”35  Hence, a child’s tribe can both qualify a home for 
placement and funding, even if the home would not otherwise be eligible for 
placement.  

 
5. Tribe’s Right to be Present at Section 602 Proceedings   

 
 The policy underlying the ICWA strongly supports tribal involvement in Section 602 
proceedings.  This is especially true since the declared California policy underlying juvenile law 
remains treatment and rehabilitation of the child.  Accordingly, tribes should actively pursue at 
least permissive involvement in Section 602 cases and make efforts to provide services and 
locate appropriate placements.  
 
 The California Rules of Court are adopted by the California Judicial Council pursuant to 
its constitutional and statutory authority to adopt rules for court administration, practice, and 
procedure.  The rules apply to every action and proceeding to which the juvenile court law 
applies.36  Chapter 3 of the Juvenile Court Rules sets forth rules governing the general conduct 
of juvenile court proceedings.37  Rule of Court 5.530 provides, in pertinent part, as follows: 
 

“The following persons are entitled to be present: … 

(2) All parents, de facto parents, Indian custodians, and guardians of the child… 

(3) Counsel representing the child or the parent, de facto parent, guardian, adult 
relative or Indian custodian or the tribe of an Indian child; … 

(7) A representative of the Indian child’s tribe;…”38 
 
 As a matter of California law, Indian tribes have a right to be present at every juvenile 
proceeding involving Indian children, including Section 602 proceedings.  California Rules of 
Court, rules 5.530 and 5.480 contain reasonable measures to promote court administration and 
practice and to further the purposes of both the juvenile court law and the ICWA.  By allowing 

                                                 
34 25 U.S.C. § 1915. 
35 SDSS All County Letter No. 95-07 (February 9, 1995) (see Appendix E); see Welf. & Inst. Code § 11401. 
36 Cal. Rules of Court, rule 5.480(1). 
37 Cal. Rules of Court, rules 5.530-5.553. 
38 Cal. Rules of Court, rule 5.530(b) (emphasis added). 
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tribes to be present for all Section 602 proceedings involving Indian children, tribes can monitor 
cases to assure proper consideration of the Indian child’s best interests. 
           

 BEST PRACTICE: Section 601 “status offense” proceedings in practice do not result in 
placements and would not trigger a detention hearing.  But the ICWA by its own terms still 
applies in a 601 proceeding.  Section 601 cases involve truancy, runaways, and refusal to obey 
parents, where the minor’s acts alone, do not constitute delinquent conduct.  Further, in any 
proceeding where the child is not placed or detained at all (for example, is sent home with the 
parents on probation), the ICWA does not apply because there is no “placement.”  

 
 



~ 76 ~   
 

California Judges Benchguide – The Indian Child Welfare Act  © 1998, 2000, 2010, 2012 by California Indian Legal Services 

XIII. Probate Guardianship Proceedings 
 
 

The ICWA is applicable to guardianships of the person or conservatorship proceedings 
that take place outside of the juvenile court.1  Such cases are typically filed in probate court, but 
some counties may hear guardianship proceedings in family court, especially in cases where 
proceedings began as a custody dispute between parents.2     
 

Although the ICWA was incorporated into the California Probate Code by SB 678 in 
2006, its application to probate guardianships was not new law.3  Most, but not all, ICWA issues 
arise in dependency cases rather than probate guardianships.  Nevertheless, the same minimum 
standards are applicable to all Indian child custody proceedings, including probate guardianship 
and conservatorship proceedings.4  

 
While there is little, if any, case law interpreting the mechanics of applying the ICWA to 

probate court proceedings, there is no ambiguity as to whether it applies.  The language imported 
into the Probate Code mirrors that contained throughout the ICWA, and it is clear that tribes 
have analogous rights in such cases, including intervention, requiring a finding of detriment 
based on testimony by a qualified expert witness, ability to transfer the case to tribal court or 
jurisdiction, compliance with placement preferences, and compelling the removing party to meet 
the active efforts standard.5  In addition, a tribe (or Indian custodian) having intervened in such 
proceeding, should be entitled to disclosure and discovery, and also the right to invalidate any 
proceedings that do not comply with the Act.6  

 
The following sections address how application of the ICWA impacts the typical probate 

guardianship proceedings. 
 

A. Applicability of the ICWA to Probate Guardianships of the Person 
 

Probate Code section 1459.5 by its own terms applies the ICWA to guardianship 
proceedings when the proposed ward is an Indian child and the proposed guardian is not the 
natural parent or Indian custodian of the proposed ward.  When the proposed guardian is 
nominated by the parents, and they still retain the ability to have the Indian child returned on 
                                                 

1 Prob. Code § 1459.5. 
2 See, e.g., Ericka K. v. Brett D. (2008) 161 Cal.App.4th 1259, 1264 (where ICWA applied to a custody dispute 

wherein the caregiver joined and was awarded custody). 
3 See former Prob. Code § 2112, enacted 1990 and repealed by Sen. Bill No. 678 (2005-2006 Reg. Sess.); 2006 

Cal. Stats. ch. 838, Sec. 27. 
4 See Prob. Code § 1449 (defining Indian custody proceedings, and incorporating the definitions in 25 U.S.C. § 

1903); § 1459 (placement of Indian children and legislative findings); § 1459.5 (application of the ICWA); § 1460.2 
(notice where an Indian child is involved); § 1474 (appointment of counsel for Indian custodian or parent(s));  
§ 1500.1 (consent to nomination of guardian by Indian child’s parent); § 1510(c)(6) (petition contents to include 
names and addresses of Indian custodian and child’s tribe); § 1511(i) (notice must be given to Indian custodian or 
tribe); § 1513(h) (investigation and recommendation regarding proposed guardianship must contain consultation 
with Indian child’s tribe and include any information provided by tribe); § 1601 (Indian child’s tribe and Indian 
custodian have standing to petition for termination of guardianship). 

5 Prob. Code § 1459.5(b), incorporating Welf. & Inst. Code §§ 224.4, 224.6, 305.5, 361.31, and 361.7. 
6 See Cal. Rules of Court, rule 7.1015(b), incorporating Cal. Rules of Court, rules 5.480 to 5.487. 
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demand, then the Act arguably would not apply.  The more common scenario, however, is when 
a relative obtains physical custody of an Indian child, or attempts to do so, and then files for 
temporary guardianship letters.  In such circumstance the legislation does not distinguish 
between the removing relative and the social services agency in dependency cases.  Nomination 
of a proposed guardian is governed by Probate Code section 1500 and is discussed below along 
with consent to nominations of guardians. 
 

B. Nomination of Guardian 
 

A parent or parents may nominate a guardian using Judicial Council Form GC-211.  This 
is a multipurpose form and includes: 1) Consent of Proposed Guardian, used to indicate that the 
proposed guardian consents to serving as the child’s guardian; 2) Nomination of Guardian; and, 
3) Consent to Appointment of Guardian and Waiver of Notice.  If the parents nominate a 
guardian and both of them consent to the appointment, then the petition will be considered 
uncontested.  However, that does not alter a tribe’s rights, nor will it alter the substantive 
applicability of the ICWA to the proceeding.   
 

A parent is generally permitted to nominate a person to be appointed guardian of their 
child.7  The nomination may be made either before or after the petition for the appointment of the 
guardian is filed, in the petition itself, or at the hearing.8  Both parents must nominate or consent 
to the nomination of the same guardian, unless one of the parents is deceased, lacks mental 
capacity, or is otherwise not required.9   
 

Consent to nomination or appointment of guardian by the parent(s) of an Indian child is 
governed by Probate Code section 1500.1.  Parental consent given by the parent(s) is not valid 
unless it is: 1) executed in writing at least 10 days after the child’s birth and recorded before a 
judge, and 2) certified by the judge that the terms and consequences of the consent were fully 
explained in detail in English and were fully understood by the parent or that they were 
interpreted into a language that the parent understood.10  Under Section 1500.1, the parent of an 
Indian child may withdraw his or her consent to guardianship for any reason at any time prior to 
the issuance of letters of guardianship, at which time the child shall be returned to the parent.11   
 

C. Inquiry 
 
 As with other ICWA proceedings, there is a continuing duty to inquire whether the child 
involved is or may be an Indian child.12  Form ICWA-010(A) (Indian Child Inquiry Attachment) 
must be completed and attached to the petition.  This duty is shared with the court, court 
investigators, and/or county officers appointed to conduct an investigation.13  The court must 
provide a petitioner with, and have him or her complete, Form ICWA-020 (Parental Notification 
of Indian Status). 
                                                 

7 Prob. Code § 1500.   
8 Prob. Code § 1502.   
9 Prob. Code § 1500. 
10 Prob. Code § 1500.1; also 25 U.S.C. § 1913.   
11 Prob. Code § 1500.1. 
12 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a). 
13 Ibid. 
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D. Notice 
 

Notice of the time and place of the hearing on the petition for appointment of guardian 
should be given as provided in sections 415.10 or 415.30 of the Code of Civil Procedure at least 
15 days before the hearing.  The persons or tribes required to receive notice are listed in Probate 
Code section 1511.  A copy of the petition must be included and the court may not shorten the 
time for giving the notice.14   
 

If it is known, or there is reason to know, that the proposed ward may be an Indian child, 
Probate Code section 1460.2 imposes additional notice requirements.  Notice sent to the parents, 
legal guardian, Indian custodian, and child’s tribe must be sent by registered or certified mail 
with return receipt requested, and must include information that allows the tribe to determine 
whether the child is an Indian child.15  The notice must also inform the parents, Indian custodian, 
and tribe of their substantive rights, including a right to intervene, petition for transfer to tribal 
court, and to request an additional 20 days from the receipt of the notice to prepare for the 
proceeding.16  The parents or Indian custodians are also informed of their right to request 
appointment of counsel if they are unable to afford representation pursuant to the ICWA.17  
Subsequent notices must comply with Probate Code sections 1460.2 and 1511, and the court can 
impose sanctions if a party knowingly and willfully falsifies or conceals a material fact 
concerning whether the child is or may be an Indian child.18  
 

As noted above, California Rules of Court, rule 7.1015 specifically addresses the 
applicability of the ICWA in guardianship and conservatorship proceedings, and incorporates 
Rules 5.480 through 5.487 in their entirety.  Consequently, any references to social workers, 
probation officers, county probation departments, or county social welfare departments in those 
rules should apply to the petitioner for the appointment of a guardianship or conservatorship, 
including the notice requirements.19  
 

E. Interested Parties  
 

1. Indian Child 
 
A minor’s wishes receive consideration and are given due weight if the child is of 

sufficient age and capacity to reason so as to form an intelligent preference,20 and Probate Code 
section 1470 permits court-appointment of counsel to minors. 21 
 
 
 

                                                 
14 Prob. Code § 1511(a). 
15 Prob. Code § 1460.2. 
16 Ibid. 
17 Ibid. 
18 Prob. Code § 1460.2(f). 
19 Cal. Rules of Court, rule 7.1015(b); see § VI of this Benchguide (“Notice”). 
20 Fam. Code § 3042. 
21 Prob. Code § 1470. 
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2. Petitioner 
 
Section 1510(a) of the Probate Code identifies who may petition for appointment of a 

guardian.  It may be a parent, a relative, an unrelated third party, or the child.  Most commonly it 
is the person seeking to be appointed as guardian.  Where the petitioner is also the proposed 
guardian they must complete the Judicial Council Form GC-212 (Confidential Guardian 
Screening Form) to file with their petition.22  This form is used to assist the worker charged with 
completing an investigation report for the court. 
 

3. Parents 
 
Where the parent or parents are contesting a guardianship and the ICWA is applicable, 

but the parent(s) cannot afford legal counsel, Probate Code section 1474 provides for the 
appointment of counsel by the court.  Their ability to request appointed counsel should be 
included in any notice they receive under Probate Code section 1460.2(b)(5)(G)(v).  Probate 
Code section 1474 adopts 25 U.S.C. section 1912(b), which makes provision for appointed 
counsel in such cases, but arguably calls for compensation to come from the Secretary of the 
Interior (practically speaking, the BIA).  The ICWA allows an appointment where state law 
makes no provision for counsel, but the circular funding logic contained in Probate Code section 
1474 renders that an open question. 

 
Since the interest of parents in making decisions about the care, custody, and control of 

their children has been characterized as the oldest of the fundamental liberty interests,23 and 
since the U.S. Supreme Court has affirmed that “the Due Process Clause [of the Constitution] 
does not permit a state to infringe on the fundamental right of parents to make child rearing 
decisions simply because a state judge believes a ‘better’ decision could be made,”24 any 
deferment in appointing counsel while the funding issue is pending could infringe on a parent’s 
constitutional rights.  The better practice would be to appoint counsel at the earliest possible 
stage of the proceeding if requested. 
 

4. Indian Custodian 
 
Until recently there were not any cases interpreting the Indian custodian provision of the 

ICWA as to how Indian custodian status could be established or revoked. The court in In re G.L. 
acknowledged that an Indian custodian can be designated by a parent with or without a writing. 25  
Moreover, the court rejected the agency’s assertion that such status requires some minimum 
frequency or duration to qualify as an Indian custodian.26  Although the court in G.L. ruled that 
the designation as an Indian custodian can be revoked, it affirmed the process by which such 
custodianship may be established.  It serves as an informal guardianship, and under the ICWA an 
Indian custodian is entitled to the same rights and privileges as a parent in an ICWA probate 
guardianship.   

                                                 
22 Cal. Rules of Court, rule 7.1001. 
23 Kyle O. v. Donald R. (2000) 85 Cal.App.4th 848, 861, quoting Troxel v. Granville (2000) 530 U.S. 57, 64-65. 
24 Troxel v. Granville (2000) 530 U.S. 57, 72-73. 
25 In re G.L. (2009) 177 Cal.App.4th 683, 693. 
26 Ibid. 
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5. Child’s Tribe 
 
The Indian child’s tribe not only is an interested party but can participate and exercise its 

rights under the Act that are the subject of the other sections in this publication.  In that capacity, 
the tribe (whether it intervenes or not) can participate in guardianship proceedings and invoke the 
applicable provisions of the ICWA.  As noted in other sections, if the proceeding involves an 
Indian child, the ICWA will apply whether or not the tribe intervenes or participates. 

 
F. Investigation Reports, Expert Evaluations, and Indian Expert Witnesses 

  
1. Investigation Reports 
 
Probate Code section 1513 requires an investigation report with recommendations be 

filed with the court.  If the proposed guardian is a relative, it may be made by a court or probate 
investigator.  If the proposed guardian is a non-relative, then it is made by the agency that 
investigates potential dependency actions.27  The Probate Code defines “relative” in Section 
1513(g).  Tribes and tribal people often have a broader understanding of the term “relative.”  
While a petitioner may be an “extended family member” for purposes of placement in an ICWA 
proceeding, they may still be considered a non-relative for investigation report purposes.   
 

An investigation report must be reviewed and considered by the court prior to making 
any appointment of guardian.28  In addition to the general substance required to be included in 
the investigation report, Probate Code section 1513(h) requires the investigator to consult with 
the tribe and include any information which the tribe provides in his or her report. 
 

In In re Noreen G., the appellate court found that an incomplete report was harmless error 
where the information that was omitted from the report was thoroughly presented and considered 
at trial in the form of testimony. 29  In an ICWA case the testimony of a qualified expert witness 
to support a finding of detriment does not fulfill the requirement in Probate Code section 
1513(h).  This section requires that the investigator consult with the Indian child’s tribe and 
include the information provided by the tribe in the report for purposes of compiling a social 
history.  While there may be some overlap, this recommendation is not necessarily coextensive 
with the requirements imposed on a qualified expert.   

 
2. Assessing Costs 
 
Probate Code section 1513.1(a) distributes the court’s or county’s cost of the 

investigation to parent(s) or person charged with minor’s support and maintenance, and the 
guardian, proposed guardian, or estate, unless the court finds hardship.  A tribe should be 
excluded from any expense assessment as it is not responsible for the support and maintenance 
of the minor.   
 

                                                 
27 Prob. Code § 1513(a).   
28 Prob. Code § 1513(b).   
29 In re Noreen G. (2010) 181 Cal.App.4th 1359, 1381. 
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G. Appointment Hearing 
  

Generally, under Probate Code section 1514, upon hearing the petition the court may 
appoint a guardian of the person if it appears necessary or convenient.  The court’s decision is 
further governed by Chapters 1 and 2 of Division 8, Part 2 of the Family Code.30  Unless 
otherwise noted, guardianship hearings and determinations are made according to the rules and 
practice of civil action.31  The default standard of proof is set by Evidence Code section 115 as a 
preponderance of the evidence.  When a parent objects, or the proceeding involves an Indian 
child, the standard of proof changes.32   
 

If a parent objects to another person being appointed guardian, the court must find, by 
clear and convincing evidence, that leaving legal custody with the parent would be detrimental to 
the child, and that awarding custody to the other person will serve the child’s best interest.33  A 
rebuttable presumption that the requirements of Family Code sections 3041(a) and (b) have been 
met is created where the court finds, by a preponderance of the evidence, that the proposed 
guardian is a person who has assumed the role of a parent for a substantial period of time.34 
Detriment to the child includes the harm of removing the child from a stable placement with a 
person who has assumed the role of a parent for a substantial period of time.35  Finding detriment 
does not require a finding of parental unfitness.36   
 

If the parent objects in a case involving an Indian child, then the ICWA’s evidentiary 
standards set forth in 25 U.S.C. section 1912(d), (e), and (f), and the placement preferences and 
standards of Section 1922, all apply.  This includes Section 1912(d)’s requirement that the 
petitioner satisfy the court by clear and convincing evidence that active efforts have been made 
to prevent the breakup of the Indian family and that these efforts have proved unsuccessful.37 
 

Section 1912(e) of the ICWA requires the court to determine that continued custody of 
the child by the parent is likely to result in serious emotional or physical damage to the child.  
This determination must be supported by clear and convincing evidence, including the testimony 
of a qualified expert witness.38   

  
H. Placement 

 
Once detriment is determined by clear and convincing evidence as required in Family 

Code sections 3041(a)-(d), and the ICWA requirements of Section 1912 (d), (e) and (f) have 
been met, the court must make a placement determination.  Due weight and consideration must 

                                                 
30 Prob. Code § 1514(b)(1). 
31 Prob. Code § 1000.   
32 Guardianship of Jenna G. (1998) 63 Cal.App.4th 387, 393. 
33 Fam. Code §§ 3041(a) & (b); Guardianship of Stephen G. (1995) 40 Cal.App.4th 1418, 1432.   
34 Fam. Code § 3041(d).   
35 Fam. Code § 3041(c).    
36 Ibid.; see Guardianship of Zachary H. (1999) 73 Cal.App.4th 51, 62. 
37 See § VIII(C) of this Benchguide (“Active Efforts”). 
38 See § VIII(B) of this Benchguide (“Likelihood of Serious Emotional or Physical Damage to Child”). 
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be given to the minor’s wishes, if they are of sufficient age and capacity to reason so as to form 
an intelligent preference.39   
  

Under the Family Code, the court looks to the best interests of the child when choosing a 
guardian.40  First preference is given to “the person in whose home the child has been living in a 
wholesome and stable environment.”41  Second preference is to any other person deemed by the 
court to be suitable and able to provide adequate and proper care and guidance for the child.42  
However, if the proposed guardianship involves an Indian child, then the standards of the ICWA 
are applicable in making a placement with a nonparent.43   
 

I. Temporary Guardianships and ICWA Compliance Issues 
 
Probate Code section 2250 addresses temporary guardianships, which are limited to 

circumstances where good cause can be shown.  This provision does not explicitly incorporate 
any ICWA provisions, but if a temporary order is made, it appears to fall within the “foster care 
placement” definition found in the ICWA and the Act should apply.44  
 

California Rules of Court, rule 5.482 (which applies to dependency proceedings) has 
been incorporated into Rule 7.1015 covering ICWA guardianships.  A temporary guardianship 
order is analogous to an emergency detention.  In fact, Family Code section 3041(e) specifically 
incorporates Section 1922 of the ICWA, which does allow for the emergency placement under 
state law, in order to prevent imminent physical damage or harm to the child.  Proceedings 
subject to the ICWA shall be expeditiously initiated, transfer to tribal court may occur, or 
restoration to the parent or Indian custodian shall occur immediately when such removal or 
placement is no longer necessary to prevent imminent physical damage or harm to the child.   
 

J. Termination of Guardianship 
 

Probate Code section 1601 sets forth the criteria to terminate a probate guardianship, and 
the court is charged with using a “best interest” standard in determining whether to do so. 
Notably, both the ward’s tribe and Indian custodian are specified as parties that can petition for 
termination. 
 
 

                                                 
39 Fam. Code § 3042.   
40 Fam. Code § 3041.   
41 Fam. Code § 3040(a)(2).   
42 Fam. Code § 3040(a)(3). 
43 Fam. Code § 3041(e).   
44 25 U.S.C. § 1903(1)(i). 
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XIV. Family Law Proceedings 
 
 
 The ICWA applies to state child custody proceedings involving an Indian child 
(including family law adoptions and other family law cases) that will result in a non-parent 
receiving custody.  In order to promote the stability and security of Indian tribes and families, the 
Act provides minimum standards, both procedural and substantive, that govern the removal of 
Indian children from their families.1   
 
 The California Legislature has declared its commitment to encouraging and protecting 
Indian children’s connections to their tribes and tribal communities.2  With the passage of SB 
678 in 2006, the application of the ICWA to adoption and guardianship proceedings is now 
clear.3  “[C]learly delineate[d] expectations regarding the child welfare services system’s 
approach to working with Indian children, their parents and their tribes.”4  The provisions of SB 
678 specific to family law were codified throughout the California Family Code, including the 
addition of Part 3 (“Indian Children”) to Division 1.  This particular section of the Benchguide 
provides a comprehensive look at the ICWA’s application to family law cases in California. 
  

A. Adoption Proceedings 
 
 The ICWA applies to all family law cases involving an Indian child where the outcome 
will be a final adoption decree: both agency adoptions and independent adoptions (including 
stepparent and relative adoptions), whether voluntary or involuntary.5  
 

1. Voluntary Adoption Proceedings 
 
In addition to concerns about involuntary removals of Indian children, Congress was 

aware that Indian children could be deprived of their cultural heritage through voluntary 
placements.6  Thus, the ICWA covers both voluntary and involuntary proceedings.  Tribes have 
many of the same rights during voluntary proceedings as during involuntary proceedings, 
including the right to notice and the right to intervene.7  In addition, guaranteeing informed 
consent, there are strict consent requirements for voluntary foster care placements and 
adoptions.8 
 

In California, parental rights may be voluntarily terminated in two ways: agency 
adoptions and independent adoptions.  If a child is delivered to an adoption agency for 

                                                 
1 25 U.S.C. §§ 1901-1902; Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 32-37; In re 

Alicia S. (1998) 65 Cal.App.4th 79, 81.     
2 Fam. Code § 175.   
3 Sen. Bill No. 678 (2005-2006 Reg. Sess.); 2006 Cal. Stats., ch. 838, §§ 1-57. 
4 Ducheny, Denise M., Senate Daily Journal for the 2005-2006 Regular Session, pp. 5606–5607 (August 31, 

2006).   
5 Fam. Code §§ 170(c), 8620, 8700. 
6 Select Committee on Indian Affairs, Sen. Rep. 95-597 (to Accompany S. 1214) on Indian Child Welfare Act of 

1977 (1977-1978, 1st Sess.) Nov. 1, 1977.   
7 Fam. Code § 8620.   
8 25 U.S.C. § 1913; Fam. Code § 8606.5. 
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placement, parental rights are terminated on the filing of the relinquishment form with the 
California Department of Social Services (“the Department”).9  A parent may also consent to an 
independent adoption, in which case parental rights are terminated by decree of adoption.10 

 
a. Notice and Inquiry in Voluntary Proceedings  

 
The enactment of SB 678 codified the requirements for inquiry and notice in voluntary 

child custody proceedings.11  These inquiry and notice requirements clarified existing practices 
in many counties.  Without notice, a tribe would not be able to exercise its right to intervene or to 
assert jurisdiction and transfer jurisdiction.12  Thus, even prior to the enactment of SB 678, courts 
consistently required that tribes receive notice of state voluntary proceedings.13 

 
 In voluntary adoption proceedings, the duty to inquire about Indian ancestry and to 
provide notice is borne by the Department, the licensed adoption agency, or the adoption service 
provider, as applicable.14  In all cases where a parent is seeking to relinquish the custody of their 
child, both the child and the child’s parent or custodian must be asked if the child is or may be 
eligible for membership in an Indian tribe.15  This inquiry must be documented and provided to 
the court for review.  If there is reason to believe that the child is of Indian descent, notice must 
be provided to all Indian tribes in which the child may be eligible for membership.16  Among 
other requirements, the notice must describe the nature of the proceedings and must advise the 
tribe of its right to intervene.17   
 

 BEST PRACTICE: The Court of Appeal in In re R.S. seemingly held that the ICWA’s 
inquiry and notice requirements do not apply to voluntary relinquishment cases.18  This holding 
is highly questionable, however, where it fails to address the inquiry and notice requirements of 
Family Code section 8620, which apply to voluntary relinquishment cases under a plain reading 
of the statute.  In addition, the court may have failed to appreciate that a tribe which is not 
noticed has no ability to exercise its right to intervene, which is guaranteed by Family Code 
sections 170 and 177(a) and Welfare and Institutions Code section 224, and which creates a risk 
of invalidation pursuant to the ICWA. 
 

Notice is often cited as the most critical component of the ICWA.  For this reason, and 
because failure to properly notice is reversible error, California law provides for civil penalties of 
up to $20,000 where a person, other than a birth parent of the child, in one of a number of ways 
attempts to avoid notice requirements of the ICWA.19   
                                                 

9 Fam. Code § 8700(j).   
10 Fam. Code § 8617.   
11 Fam. Code §§ 180 and 8620.   
12 25 U.S.C. § 1911(a)-(c).   
13 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30; In re Junious M. (1983) 144 Cal.App.3d 

786 (tribe’s right to intervene is meaningless if the tribe has no notice of the pending action); Adoption of Lindsay C. 
(1991) 229 Cal.App.3d 404; In re Crystal K. (1990) 226 Cal.App.3d 655, cert. denied (1991) 502 U.S. 862. 

14 Fam. Code § 8620(a). 
15 Ibid. 
16 Fam. Code §§ 177, 180, 8620; Cal. Rules of Court, rule 5.481(b).   
17 See § VI of this Benchguide (“Notice”) for additional notice requirements. 
18 In re R.S. (2009) 179 Cal.App.4th 1137. 
19 Fam. Code § 8620(g-h). 
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b. Consent Requirements 
 
 Both the Act and California law establish procedures and substantive requirements that 
must be followed to validate a voluntary foster placement, termination of parental rights, or 
adoption of an Indian child.20  The consent provisions apply to both Indian and non-Indian 
parents, as well as to Indian custodians.21  These consent provisions are designed to ensure that 
voluntary placements of Indian children are not coerced and are fully informed.22  Four 
conditions are needed to establish valid consent in voluntary proceedings: 
 

(1) The consent must be in writing; 

(2) The consent must be recorded before a court of competent jurisdiction; 

(3) The presiding judge must certify that the terms and consequences of the consent 
were fully explained in detail; and,  

(4) The presiding judge must certify that the parent or Indian custodian fully 
understood the explanation in English or that it was interpreted into a language 
the person understood.23  

 
 BEST PRACTICE: There is an apparent inconsistency between when the ICWA at 25 U.S.C. 

section 1913 says a voluntary termination of parental rights is valid and when Family Code 
8700 says a voluntary termination of parental rights is final.  The ICWA is clear in requiring 
written consent to be reviewed and certified by a judge in a court of competent jurisdiction in 
order to be valid.  However, Family Code section 8700 provides that a voluntary relinquishment 
is final when filed with the department (absent certain exceptions).    
 

The consent document must contain the name and birth date of the Indian child, the name 
of the child’s tribe, any tribal identification number, and the name and address of the consenting 
parent or Indian custodian.24  For foster placements, the consent document must contain the 
name and address of the person who arranged the placement or the name and address of the 
foster parents, if known at the time of consent.25  For adoptive placements, the name and address 
of the person or entity arranging for the placement must be included in the consent document.26  
 

The Act also regulates execution of the consent.  Where an Indian child resides or is 
domiciled on a reservation, the tribal court is the only court with competent jurisdiction to record 
the consent unless the tribe has been divested by federal law of exclusive jurisdiction over child 
custody matters.27  Otherwise, any tribal, state or federal court with competent jurisdiction may 
record the consent.  The consent must be executed in open court, absent a request for 

                                                 
20 25 U.S.C. § 1913; Fam. Code § 8606.5.   
21 25 U.S.C. §§ 1903(9) and 1913(a).   
22 In re Adoption of a Child of Indian Heritage (N.J. 1988) 543 A.2d 925. 
23 25 U.S.C. § 1913; Fam. Code § 8606.5. 
24 BIA Guidelines, § E.2(a).   
25 BIA Guidelines, § E.2(b).   
26 BIA Guidelines, § E.2(c). 
27 25 U.S.C. § 1911(a); Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 51 n.26; see § V of 

this Benchguide (“Jurisdiction under the Act”) for a discussion of tribal jurisdiction.   
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confidentiality or anonymity.28  Finally, any consent given before or within ten days of the 
child’s birth is invalid.29  

 
c. Withdrawal of Consent 

 
In any voluntary adoption proceeding, the parent or Indian custodian may withdraw 

consent at any time before the entry of a final decree of adoption.30  If consent is withdrawn, the 
child must be returned to the parent or Indian custodian as soon as practicable.31  The parent 
must file the withdrawal in the court where the consent was originally recorded, and the court 
clerk must notify the party who arranged for the adoptive placement.32  
 

After the final decree of adoption is entered, the parent may withdraw consent only on the 
grounds that the consent was obtained through fraud or duress and may petition the court to 
vacate the decree.33  The court must vacate the decree and return the child to the parent if the 
court finds that the consent was indeed given under fraud or duress.34  Under the ICWA, 
adoption orders that have been effective for at least two years may not be vacated unless 
otherwise permitted under state law.35  However, under California law, an action to vacate an 
adoption decree based on fraud may be brought within three years after entry of the decree, or 
within 90 days of discovery of the fraud, whichever is earlier.36 
 

If an adoption is vacated or set aside for any reason, a parent or Indian custodian may 
petition for return of the child.  The court must grant the petition unless it would not be in the 
best interests of the child under the ICWA’s strict standard of proof.37 
 

d. Certificate Degree of Indian Blood 
 
 In a voluntary adoption proceeding involving an Indian child, the Department must 
ensure that birth parents of Indian ancestry who seek to relinquish the child for adoption provide 
sufficient information to the Department or the adoption agency so that a Certificate Degree of 
Indian Blood (CDIB) can be obtained from the BIA.38  An adoption agency must provide the 
same information and documentation to the Department at the Department’s request.39  This 
information becomes a part of the adoptee’s file and may be released to the adoptee once the 
adoptee reaches the age of 18.40   
 

                                                 
28 BIA Guidelines § E.1 and Commentary.   
29 25 U.S.C. § 1913(a); Fam. Code § 8606.5. 
30 25 U.S.C. § 1913(c); Fam. Code § 8606.5(b).   
31 BIA Guidelines § E.4.   
32 Ibid. 
33 25 U.S.C. § 1913(d); Fam. Code § 8606.5(c).   
34 Ibid. 
35 Ibid.   
36 Fam. Code § 9102(b). 
37 25 U.S.C. §§ 1912, 1916(a). 
38 Fam. Code § 8619.   
39 22 C.C.R. § 35387.   
40 Fam. Code § 8619; 22 C.C.R. § 35385(a). 
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2. Involuntary Adoption Proceedings 
  

Involuntary adoption proceedings involving an Indian child under the Family Code 
require the court to make both of the two findings listed below prior to declaring any Indian child 
free from the custody and control of a parent (and thus eligible for adoption). 
 

(1) The court must find by clear and convincing evidence that active efforts 
were made in accordance with Welfare and Institutions Code section 
361.7, Family Code section 7892.5 and California Rules of Court, rule 
5.485(a). 

(2) The court must make a determination supported by evidence beyond a 
reasonable doubt, including testimony of one or more “qualified expert 
witnesses” as defined in Welfare and Institutions Code section 224.641 and 
Family Code section 177(a), that the continued custody of the Indian child 
by the parent is likely to result in serious emotional or physical damage to 
the child.42   

 
3. Postadoptive Contact Agreements 

  
The Family Code provides for postadoptive contact agreements by recognizing that 

“some adoptive children may benefit from either direct or indirect contact with birth relatives, 
including the birth parent or parents or an Indian tribe, after being adopted.”43  In cases involving 
Indian children, postadoptive contact agreements can help ensure an ongoing relationship 
between the child and his or her tribe, as these agreements may include provisions for visitation, 
future contact, and the sharing of information about the child, not only with birth relatives and 
birth parents, but also with the child’s Indian tribe.  The court may order the parties to engage in 
mediation services in an effort to reach a postadoptive contact agreement in adoption cases 
involving an Indian child if a birth parent, birth relative, or Indian tribe so petitions the court.44   
 

 BEST PRACTICE: Where the parties fail to negotiate in good faith, the court has the 
authority to modify or issue new orders, including initiating guardianship proceedings instead of 
adoption or authorizing a different adoptive placement for the child.45  The court can and should 
place a heavy emphasis on the terms of the postadoptive agreement as it relates to contact 
between the child and the tribe; at minimum, the agreement should ensure access to benefits and 
social/cultural contacts that will allow for the healthy development of the child’s tribal identity.  
If appropriate, tribal representatives should be invited to participate in adoption hearings to 
show support and an ongoing commitment to the child.  
 
 
 

                                                 
41 NOTE: Fam. Code § 7892.5 mistakenly cites to Welf. & Inst. Code § 224.5 in its text, but the description of 

“qualified expert witness” is actually at Welf. & Inst. Code § 224.6. 
42 Fam. Code §§ 177, 7892.5; Cal. Rules of Court, Rule 5.485. 
43 Fam. Code §§ 8616.5(a), 8620(f). 
44 Fam. Code § 8616.5(k)(1).   
45 Fam. Code § 8616.5(k)(2). 
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4. Information Required to be Sent to the BIA 
 
 In all cases involving an Indian child where the outcome is an adoption decree, the court 
must provide to the BIA the information listed below within 30 days of the decree:46  
 

(1) A copy of the adoption decree; 
(2) The name and tribal affiliation of the child; 
(3) The names and addresses of the biological parents; 
(4) The names and addresses of the adoptive parents; and 
(5) The identity of any agency maintaining files and records regarding the 

adoptive placement.  
 
 This list is intended to gather evidence sufficient to allow the tribe and/or the individual 
to begin to determine eligibility for tribal membership.  In cases where a biological parent has 
requested by affidavit confidentiality of his or her identity, the court must provide the affidavit to 
the BIA, which in turn must ensure the confidentiality of the information.47 
 

B. Custody Cases Where Actual Custody is with a Non-Parent 
 

 The ICWA applies to proceedings that could award custody of an Indian child to a 
nonparent (or Indian custodian), such as placements under Section 3041 of the Family Code.48  
The party seeking custody in these proceedings must complete Form ICWA-010(A) and attach it 
to the petition.49  If there is reason to know that an Indian child is the subject of the proceeding, 
notice must be provided.50  Under Family Code section 3041, where it is determined that the 
proceeding involves an Indian child, the court shall (whether or not the tribe has intervened): 
 

(1) Apply the evidentiary standards provided in the ICWA and Welfare and 
Institutions Code sections 224.6 and 361.7; and, 

(2) Apply the placement preferences and standards set out in Welfare and 
Institutions Code section 361.31.  
 

C. Custody Disputes between Parents 
 

 The ICWA specifically excludes custody awards to a parent in a “divorce proceeding.”51 
Therefore, the impact of the ICWA is limited in custody proceedings unless custody is to be 
awarded to a nonparent, or one parent is seeking to terminate the other parent’s rights.   

                                                 
46 Fam. Code § 9208; Cal. Rules of Court, rule 5.487; see In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1406 

(notice to Secretary is accomplished by notice to BIA). 
47 Fam. Code § 9208; Cal. Rules of Court, rule 5.487. 
48 Fam. Code § 3041; Cal. Rules of Court, rule 5.480.   
49 Cal. Rules of Court, rule 5.481. 
50 See § VI of this Benchguide (“Notice”) for detailed information on notice requirements under the ICWA. 
51 25 U.S.C. § 1903.   
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Resource Directory 
 
 Over the past decade, a number of ICWA resources and guides have been published.  Some 
provide guidance on the federal law, some provide a history of the ICWA, and others share 
sample forms or official tribal contact information.  Many are available online.  This chapter 
provides an overview of these ICWA resources, with emphasis given to free resources.  

 
A. Government Sites 

 
1. Bureau of Indian Affairs (BIA)  

Site:  www.bia.gov   
 

Three common references are available at this site.  These references are updated roughly 
every year to two years: 

 
a. List of Federally Recognized Tribes 
 Link:  www.bia.gov/idc/groups/xraca/documents/text/idc011463.pdf  
 
b. List of Designated Agents for Service of Process 
 Link:  www.bia.gov/WhatWeDo/ServiceOverview/SocialServices/index.htm  
 
c. Tribal Leaders Directory 
 Link:  www.bia.gov/idc/groups/xois/documents/text/idc002652.pdf  
 
 [The Directory normally includes the latest lists of references (a) and (b) in its 

appendix section as well.] 
  

2. California Administrative Office of the Courts  
 Site:  www.courts.ca.gov  
 

The California courts’ website provides a number of ICWA-related resources: 
  

a. Judicial Council Forms 
  Link:  www.courts.ca.gov/forms.htm  (Select form group “Indian Child Welfare Act”) 

 
b. The Tribal Projects Unit 
 Link:  www.courts.ca.gov/programs-tribal.htm  
 
 This provides a number of ICWA resources such as:  

    
i. ICWA Job Aids for State Courts and Agencies 

ii. ICWA Education Materials (including the AOC’s Bench Handbook, articles 
& video presentations on the Indian Child Welfare Act, and trainings offered). 

iii. ICWA Laws, Rules, and Regulations (including the Rules of Court) 

iv. Statewide Directory of Services for Native American Children & Families 

v. California ICWA Expert Witness List 

vi. Tribal Customary Adoption information (including legislation, rules & forms, 
drafter contact information and frequently asked questions) 
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B. Public Sites 
 

1. California Indian Legal Services (CILS) 
Site:  www.calindian.org  

    
 CILS remains the only California statewide non-profit corporation organized to provide 
legal assistance and representation to Native Americans.  This Benchguide, along with other 
ICWA self-help handouts, are available online.  Among the ICWA-related self-help packets 
include “What is the Indian Child Welfare Act?,” “What is an Indian Custodian?,”  and 
“Unsealing Birth Records” (for adult Indian adoptees).  In addition to the Benchguide, CILS staff 
often provides ICWA trainings for tribes, social services, county and private attorneys, CASA 
workers and judicial officers.   

 
 Contact information for each of the field offices: 

 
Bishop Office 
873 N. Main Street, Suite 120, Bishop, CA 93514 
Tel: (760) 873-3581; or toll free: (800) 736-3582; Fax: (760) 873-7461 
 
Counties Served: 
Alpine, Inyo, Kern, Mono, Tuolumne 
 
Escondido Office 
609 S. Escondido Boulevard, Escondido, CA 92025 
Tel: (760) 746-8941 or toll free: (800) 743-8941; Fax: (760) 746-1815  
 
Counties Served: 
Imperial, Los Angeles, Orange, Riverside, San Bernardino, San Diego, Santa Barbara, 
Ventura 
 
Eureka Office 
324 F Street, Eureka, CA 95501 
Tel: (707) 443-8397 or toll free: (800) 347-2402; Fax: (707) 443-8913 
 
Counties Served: 
Del Norte, Humboldt, Lassen, Modoc, Shasta, Siskiyou, Trinity 
 
Sacramento Office 
117 J Street, Suite 300, Sacramento, CA 95814 
Tel: (916) 978-0960; or toll free: (800) 829-0284; Fax: (916) 400-4891 
 
Counties Served: 
Alameda, Amador, Butte, Calaveras, Colusa, Contra Costa, El Dorado, Fresno, Glenn, 
Kings, Lake, Madera, Marin, Mariposa, Mendocino, Merced, Monterey, Napa, Nevada, 
Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Luis Obispo, 
San Mateo, Santa Clara, Santa Cruz, Sierra, Solano, Sonoma, Stanislaus, Sutter, Tehama, 
Tulare, Yolo, Yuba  
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2. Native American Rights Fund (NARF) 
  Site:  www.narf.org/icwa/index.htm  
    
 NARF offers “A Practical Guide to the Indian Child Welfare Act” (with updates through 
Sept. 2011) at its website along with numerous other resources.  The site is not focused on any 
one state, but it provides a thorough general treatment of the ICWA.  There are case law 
examples and indices covering many different jurisdictions, historical reports and documents, 
and lists of additional federal, state, and tribal resources.  
 

3. Tribal Court Clearinghouse 
  Site:  www.tribal-institute.org  
    
 The Tribal Court Clearinghouse offers a collection of tribal codes and court information.  
It provides a comprehensive free source of tribal court materials in the country.  Their ICWA 
Resources page (www.tribal-institute.org/lists/icwa.htm) provides not only the ICWA and BIA 
Guidelines but also the General Accounting Offices’ study on the implementation of the ICWA 
and a number of scholarly articles on the impact of the ICWA. 
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UNITED STATES CODE ANNOTATED 
TITLE 25.  INDIANS 

CHAPTER 21 – INDIAN CHILD WELFARE ACT 
 
 

 
§ 1901.  Congressional findings 
 
Recognizing the special relationship between the United States and the Indian tribes and their members 
and the Federal responsibility to Indian people, the Congress finds-- 
 
(1)  that clause 3, section 8, article I of the United States Constitution provides that “The Congress shall 
have Power * * * To regulate Commerce * * * with Indian tribes” and, through this and other constitutional 
authority, Congress has plenary power over Indian affairs; 
 
(2)  that Congress, through statutes, treaties, and the general course of dealing with Indian tribes, has 
assumed the responsibility for the protection and preservation of Indian tribes and their resources; 
 
(3)  that there is no resource that is more vital to the continued existence and integrity of Indian tribes 
than their children and that the United States has a direct interest, as trustee, in protecting Indian children 
who are members of or are eligible for membership in an Indian tribe; 
 
(4)  that an alarmingly high percentage of Indian families are broken up by the removal, often unwar-
ranted, of their children from them by nontribal public and private agencies and that an alarmingly high 
percentage of such children are placed in non-Indian foster and adoptive homes and institutions; and 
 
(5)  that the States, exercising their recognized jurisdiction over Indian child custody proceedings through 
administrative and judicial bodies, have often failed to recognize the essential tribal relations of Indian 
people and the cultural and social standards prevailing in Indian communities and families. 
 
§ 1902.  Congressional declaration of policy 
 
The Congress hereby declares that it is the policy of this Nation to protect the best interests of Indian 
children and to promote the stability and security of Indian tribes and families by the establishment of min-
imum Federal standards for the removal of Indian children from their families and the placement of such 
children in foster or adoptive homes which will reflect the unique values of Indian culture, and by providing 
for assistance to Indian tribes in the operation of child and family service programs. 
 
§ 1903.  Definitions 
 
For the purposes of this chapter, except as may be specifically provided otherwise, the term-- 
 
(1)  “child custody proceeding” shall mean and include-- 
 

(i)  “foster care placement” which shall mean any action removing an Indian child from its parent 
or Indian custodian for temporary placement in a foster home or institution or the home of a guar-
dian or conservator where the parent or Indian custodian cannot have the child returned upon 
demand, but where parental rights have not been terminated; 
 
(ii)  “termination of parental rights” which shall mean any action resulting in the termination of the 
parent-child relationship; 
 
(iii)  “preadoptive placement” which shall mean the temporary placement of an Indian child in a 

Appendix A  --  Page A-3



 

 

 

foster home or institution after the termination of parental rights, but prior to or in lieu of adoptive 
placement; and 
 
(iv)  “adoptive placement” which shall mean the permanent placement of an Indian child for adop-
tion, including any action resulting in a final decree of adoption. 

 
Such term or terms shall not include a placement based upon an act which, if committed by an adult, 
would be deemed a crime or upon an award, in a divorce proceeding, of custody to one of the parents. 
 
(2)  “extended family member” shall be as defined by the law or custom of the Indian child's tribe or, in the 
absence of such law or custom, shall be a person who has reached the age of eighteen and who is the 
Indian child's grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece or ne-
phew, first or second cousin, or stepparent; 
 
(3)  “Indian” means any person who is a member of an Indian tribe, or who is an Alaska Native and a 
member of a Regional Corporation as defined in section 1606 of Title 43; 
 
(4)  “Indian child” means any unmarried person who is under age eighteen and is either (a) a member of 
an Indian tribe or (b) is eligible for membership in an Indian tribe and is the biological child of a member of 
an Indian tribe; 
 
(5)  “Indian child's tribe” means (a) the Indian tribe in which an Indian child is a member or eligible for 
membership or (b), in the case of an Indian child who is a member of or eligible for membership in more 
than one tribe, the Indian tribe with which the Indian child has the more significant contacts; 
 
(6)  “Indian custodian” means any Indian person who has legal custody of an Indian child under tribal law 
or custom or under State law or to whom temporary physical care, custody, and control has been trans-
ferred by the parent of such child; 
 
(7)  “Indian organization” means any group, association, partnership, corporation, or other legal entity 
owned or controlled by Indians, or a majority of whose members are Indians; 
 
(8)  “Indian tribe” means any Indian tribe, band, nation, or other organized group or community of Indians 
recognized as eligible for the services provided to Indians by the Secretary because of their status as In-
dians, including any Alaska Native village as defined in section 1602(c) of Title 43; 
 
(9)  “parent” means any biological parent or parents of an Indian child or any Indian person who has law-
fully adopted an Indian child, including adoptions under tribal law or custom. It does not include the un-
wed father where paternity has not been acknowledged or established; 
 
(10)  “reservation” means Indian country as defined in section 1151 of Title 18 and any lands, not covered 
under such section, title to which is either held by the United States in trust for the benefit of any Indian 
tribe or individual or held by any Indian tribe or individual subject to a restriction by the United States 
against alienation; 
 
(11)  “Secretary” means the Secretary of the Interior; and 
 
(12)  “tribal court” means a court with jurisdiction over child custody proceedings and which is either a 
Court of Indian Offenses, a court established and operated under the code or custom of an Indian tribe, or 
any other administrative body of a tribe which is vested with authority over child custody proceedings. 
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 § 1911.  Indian tribe jurisdiction over Indian child custody proceedings 
 
(a)  Exclusive jurisdiction 
 

An Indian tribe shall have jurisdiction exclusive as to any State over any child custody proceeding 
involving an Indian child who resides or is domiciled within the reservation of such tribe, except 
where such jurisdiction is otherwise vested in the State by existing Federal law. Where an Indian 
child is a ward of a tribal court, the Indian tribe shall retain exclusive jurisdiction, notwithstanding 
the residence or domicile of the child. 

 
(b)  Transfer of proceedings; declination by tribal court 
 

In any State court proceeding for the foster care placement of, or termination of parental rights to, 
an Indian child not domiciled or residing within the reservation of the Indian child's tribe, the court, 
in the absence of good cause to the contrary, shall transfer such proceeding to the jurisdiction of 
the tribe, absent objection by either parent, upon the petition of either parent or the Indian custo-
dian or the Indian child's tribe: Provided, That such transfer shall be subject to declination by the 
tribal court of such tribe. 

 
(c)  State court proceedings; intervention 
 

In any State court proceeding for the foster care placement of, or termination of parental rights to, 
an Indian child, the Indian custodian of the child and the Indian child's tribe shall have a right to 
intervene at any point in the proceeding. 

 
(d)  Full faith and credit to public acts, records, and judicial proceedings of Indian tribes 
 

The United States, every State, every territory or possession of the United States, and every In-
dian tribe shall give full faith and credit to the public acts, records, and judicial proceedings of any 
Indian tribe applicable to Indian child custody proceedings to the same extent that such entities 
give full faith and credit to the public acts, records, and judicial proceedings of any other entity. 

 
§ 1912.  Pending court proceedings 
 
(a)  Notice; time for commencement of proceedings; additional time for preparation 
 

In any involuntary proceeding in a State court, where the court knows or has reason to know that 
an Indian child is involved, the party seeking the foster care placement of, or termination of paren-
tal rights to, an Indian child shall notify the parent or Indian custodian and the Indian child's tribe, 
by registered mail with return receipt requested, of the pending proceedings and of their right of 
intervention. If the identity or location of the parent or Indian custodian and the tribe cannot be de-
termined, such notice shall be given to the Secretary in like manner, who shall have fifteen days 
after receipt to provide the requisite notice to the parent or Indian custodian and the tribe. No fos-
ter care placement or termination of parental rights proceeding shall be held until at least ten days 
after receipt of notice by the parent or Indian custodian and the tribe or the Secretary: Provided, 
That the parent or Indian custodian or the tribe shall, upon request, be granted up to twenty addi-
tional days to prepare for such proceeding. 

 
(b)  Appointment of counsel 
 

In any case in which the court determines indigency, the parent or Indian custodian shall have the 
right to court-appointed counsel in any removal, placement, or termination proceeding. The court 
may, in its discretion, appoint counsel for the child upon a finding that such appointment is in the 
best interest of the child. Where State law makes no provision for appointment of counsel in such 
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proceedings, the court shall promptly notify the Secretary upon appointment of counsel, and the 
Secretary, upon certification of the presiding judge, shall pay reasonable fees and expenses out 
of funds which may be appropriated pursuant to section 13 of this title. 

 
(c)  Examination of reports or other documents 
 

Each party to a foster care placement or termination of parental rights proceeding under State law 
involving an Indian child shall have the right to examine all reports or other documents filed with 
the court upon which any decision with respect to such action may be based. 

 
(d)  Remedial services and rehabilitative programs; preventive measures 
 

Any party seeking to effect a foster care placement of, or termination of parental rights to, an In-
dian child under State law shall satisfy the court that active efforts have been made to provide 
remedial services and rehabilitative programs designed to prevent the breakup of the Indian fami-
ly and that these efforts have proved unsuccessful. 

 
(e)  Foster care placement orders; evidence; determination of damage to child 
 

No foster care placement may be ordered in such proceeding in the absence of a determination, 
supported by clear and convincing evidence, including testimony of qualified expert witnesses, 
that the continued custody of the child by the parent or Indian custodian is likely to result in se-
rious emotional or physical damage to the child. 

 
(f)  Parental rights termination orders; evidence; determination of damage to child 
 

No termination of parental rights may be ordered in such proceeding in the absence of a determi-
nation, supported by evidence beyond a reasonable doubt, including testimony of qualified expert 
witnesses, that the continued custody of the child by the parent or Indian custodian is likely to re-
sult in serious emotional or physical damage to the child. 

 
§ 1913.  Parental rights; voluntary termination 
 
(a)  Consent; record; certification matters; invalid consents 
 

Where any parent or Indian custodian voluntarily consents to a foster care placement or to termi-
nation of parental rights, such consent shall not be valid unless executed in writing and recorded 
before a judge of a court of competent jurisdiction and accompanied by the presiding judge's cer-
tificate that the terms and consequences of the consent were fully explained in detail and were 
fully understood by the parent or Indian custodian. The court shall also certify that either the par-
ent or Indian custodian fully understood the explanation in English or that it was interpreted into a 
language that the parent or Indian custodian understood. Any consent given prior to, or within ten 
days after, birth of the Indian child shall not be valid. 

 
(b)  Foster care placement; withdrawal of consent 
 

Any parent or Indian custodian may withdraw consent to a foster care placement under State law 
at any time and, upon such withdrawal, the child shall be returned to the parent or Indian custo-
dian. 

 
(c)  Voluntary termination of parental rights or adoptive placement; withdrawal of consent; return of custo-
dy 
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In any voluntary proceeding for termination of parental rights to, or adoptive placement of, an In-
dian child, the consent of the parent may be withdrawn for any reason at any time prior to the en-
try of a final decree of termination or adoption, as the case may be, and the child shall be re-
turned to the parent. 

 
(d)  Collateral attack; vacation of decree and return of custody; limitations 
 

After the entry of a final decree of adoption of an Indian child in any State court, the parent may 
withdraw consent thereto upon the grounds that consent was obtained through fraud or duress 
and may petition the court to vacate such decree. Upon a finding that such consent was obtained 
through fraud or duress, the court shall vacate such decree and return the child to the parent. No 
adoption which has been effective for at least two years may be invalidated under the provisions 
of this subsection unless otherwise permitted under State law. 

 
§ 1914.  Petition to court of competent jurisdiction to invalidate action upon showing of certain  
violations 
 
Any Indian child who is the subject of any action for foster care placement or termination of parental rights 
under State law, any parent or Indian custodian from whose custody such child was removed, and the 
Indian child's tribe may petition any court of competent jurisdiction to invalidate such action upon a show-
ing that such action violated any provision of sections 1911, 1912, and 1913 of this title. 
 
§ 1915.  Placement of Indian children 
 
(a)  Adoptive placements; preferences 
 

In any adoptive placement of an Indian child under State law, a preference shall be given, in the 
absence of good cause to the contrary, to a placement with (1) a member of the child's extended 
family; (2) other members of the Indian child's tribe; or (3) other Indian families. 

 
(b)  Foster care or preadoptive placements; criteria; preferences 
 

Any child accepted for foster care or preadoptive placement shall be placed in the least restrictive 
setting which most approximates a family and in which his special needs, if any, may be met. The 
child shall also be placed within reasonable proximity to his or her home, taking into account any 
special needs of the child. In any foster care or preadoptive placement, a preference shall be giv-
en, in the absence of good cause to the contrary, to a placement with-- 

 
(i)  a member of the Indian child's extended family; 
 
(ii)  a foster home licensed, approved, or specified by the Indian child's tribe; 
 
(iii)  an Indian foster home licensed or approved by an authorized non-Indian licensing authority; 
or 
 
(iv)  an institution for children approved by an Indian tribe or operated by an Indian organization 
which has a program suitable to meet the Indian child's needs. 

 
(c)  Tribal resolution for different order of preference; personal preference considered; anonymity in appli-
cation of preferences 
 

In the case of a placement under subsection (a) or (b) of this section, if the Indian child's tribe 
shall establish a different order of preference by resolution, the agency or court effecting the 
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placement shall follow such order so long as the placement is the least restrictive setting appro-
priate to the particular needs of the child, as provided in subsection (b) of this section. Where ap-
propriate, the preference of the Indian child or parent shall be considered: Provided, That where a 
consenting parent evidences a desire for anonymity, the court or agency shall give weight to such 
desire in applying the preferences. 

 
(d)  Social and cultural standards applicable 
 

The standards to be applied in meeting the preference requirements of this section shall be the 
prevailing social and cultural standards of the Indian community in which the parent or extended 
family resides or with which the parent or extended family members maintain social and cultural 
ties. 

 
(e)  Record of placement; availability 
 

A record of each such placement, under State law, of an Indian child shall be maintained by the 
State in which the placement was made, evidencing the efforts to comply with the order of prefe-
rence specified in this section. Such record shall be made available at any time upon the request 
of the Secretary or the Indian child's tribe. 

 
§ 1916.  Return of custody 
 
(a)  Petition; best interests of child 
 

Notwithstanding State law to the contrary, whenever a final decree of adoption of an Indian child 
has been vacated or set aside or the adoptive parents voluntarily consent to the termination of 
their parental rights to the child, a biological parent or prior Indian custodian may petition for re-
turn of custody and the court shall grant such petition unless there is a showing, in a proceeding 
subject to the provisions of section 1912 of this title, that such return of custody is not in the best 
interests of the child. 

 
(b)  Removal from foster care home; placement procedure 
 

Whenever an Indian child is removed from a foster care home or institution for the purpose of fur-
ther foster care, preadoptive, or adoptive placement, such placement shall be in accordance with 
the provisions of this chapter, except in the case where an Indian child is being returned to the 
parent or Indian custodian from whose custody the child was originally removed. 

 
§ 1917.  Tribal affiliation information and other information for protection of rights from tribal rela-
tionship; application of subject of adoptive placement; disclosure by court 
 
Upon application by an Indian individual who has reached the age of eighteen and who was the subject of 
an adoptive placement, the court which entered the final decree shall inform such individual of the tribal 
affiliation, if any, of the individual's biological parents and provide such other information as may be ne-
cessary to protect any rights flowing from the individual's tribal relationship. 
 
§ 1918.  Reassumption of jurisdiction over child custody proceedings 
 
(a)  Petition; suitable plan; approval by Secretary 
 

Any Indian tribe which became subject to State jurisdiction pursuant to the provisions of the Act of 
August 15, 1953 (67 Stat. 588), as amended by Title IV of the Act of April 11, 1968 (82 Stat. 73, 
78), or pursuant to any other Federal law, may reassume jurisdiction over child custody proceed-
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ings. Before any Indian tribe may reassume jurisdiction over Indian child custody proceedings, 
such tribe shall present to the Secretary for approval a petition to reassume such jurisdiction 
which includes a suitable plan to exercise such jurisdiction. 

 
(b)  Criteria applicable to consideration by Secretary; partial retrocession 
 

(1)  In considering the petition and feasibility of the plan of a tribe under subsection (a) of this sec-
tion, the Secretary may consider, among other things: 
 

(i)  whether or not the tribe maintains a membership roll or alternative provision for clearly 
identifying the persons who will be affected by the reassumption of jurisdiction by the 
tribe; 
 
(ii)  the size of the reservation or former reservation area which will be affected by retro-
cession and reassumption of jurisdiction by the tribe; 
 
(iii)  the population base of the tribe, or distribution of the population in homogeneous 
communities or geographic areas; and 
 
(iv)  the feasibility of the plan in cases of multitribal occupation of a single reservation or 
geographic area. 

 
(2)  In those cases where the Secretary determines that the jurisdictional provisions of section 
1911(a) of this title are not feasible, he is authorized to accept partial retrocession which will ena-
ble tribes to exercise referral jurisdiction as provided in section 1911(b) of this title, or, where ap-
propriate, will allow them to exercise exclusive jurisdiction as provided in section 1911(a) of this 
title over limited community or geographic areas without regard for the reservation status of the 
area affected. 

 
(c)  Approval of petition; publication in Federal Register; notice; reassumption period; correction of causes 
for disapproval 
 

If the Secretary approves any petition under subsection (a) of this section, the Secretary shall 
publish notice of such approval in the Federal Register and shall notify the affected State or 
States of such approval. The Indian tribe concerned shall reassume jurisdiction sixty days after 
publication in the Federal Register of notice of approval. If the Secretary disapproves any petition 
under subsection (a) of this section, the Secretary shall provide such technical assistance as may 
be necessary to enable the tribe to correct any deficiency which the Secretary identified as a 
cause for disapproval. 

 
(d)  Pending actions or proceedings unaffected 
 

Assumption of jurisdiction under this section shall not affect any action or proceeding over which 
a court has already assumed jurisdiction, except as may be provided pursuant to any agreement 
under section 1919 of this title. 

 
§ 1919.  Agreements between States and Indian tribes 
 
(a)  Subject coverage 
 

States and Indian tribes are authorized to enter into agreements with each other respecting care 
and custody of Indian children and jurisdiction over child custody proceedings, including agree-
ments which may provide for orderly transfer of jurisdiction on a case-by-case basis and agree-
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ments which provide for concurrent jurisdiction between States and Indian tribes. 
 
(b)  Revocation; notice; actions or proceedings unaffected 
 

Such agreements may be revoked by either party upon one hundred and eighty days' written no-
tice to the other party. Such revocation shall not affect any action or proceeding over which a 
court has already assumed jurisdiction, unless the agreement provides otherwise. 

 
§ 1920.  Improper removal of child from custody; declination of jurisdiction; forthwith return of 
child:  danger exception 
 
Where any petitioner in an Indian child custody proceeding before a State court has improperly removed 
the child from custody of the parent or Indian custodian or has improperly retained custody after a visit or 
other temporary relinquishment of custody, the court shall decline jurisdiction over such petition and shall 
forthwith return the child to his parent or Indian custodian unless returning the child to his parent or custo-
dian would subject the child to a substantial and immediate danger or threat of such danger. 
 
§ 1921.  Higher State or Federal standard applicable to protect rights of parent or Indian custodian 
of Indian child 
 
In any case where State or Federal law applicable to a child custody proceeding under State or Federal 
law provides a higher standard of protection to the rights of the parent or Indian custodian of an Indian 
child than the rights provided under this subchapter, the State or Federal court shall apply the State or 
Federal standard. 
 
§ 1922.  Emergency removal or placement of child; termination; appropriate action 
 
Nothing in this subchapter shall be construed to prevent the emergency removal of an Indian child who is 
a resident of or is domiciled on a reservation, but temporarily located off the reservation, from his parent 
or Indian custodian or the emergency placement of such child in a foster home or institution, under appli-
cable State law, in order to prevent imminent physical damage or harm to the child. The State authority, 
official, or agency involved shall insure that the emergency removal or placement terminates immediately 
when such removal or placement is no longer necessary to prevent imminent physical damage or harm to 
the child and shall expeditiously initiate a child custody proceeding subject to the provisions of this sub-
chapter, transfer the child to the jurisdiction of the appropriate Indian tribe, or restore the child to the par-
ent or Indian custodian, as may be appropriate. 
 
§ 1923.  Effective date 
 
None of the provisions of this subchapter, except sections 1911(a), 1918, and 1919 of this title, shall af-
fect a proceeding under State law for foster care placement, termination of parental rights, preadoptive 
placement, or adoptive placement which was initiated or completed prior to one hundred and eighty days 
after November 8, 1978, but shall apply to any subsequent proceeding in the same matter or subsequent 
proceedings affecting the custody or placement of the same child. 
 
 § 1931.  Grants for on or near reservation programs and child welfare codes 
 
(a)  Statement of purpose; scope of programs 
 

The Secretary is authorized to make grants to Indian tribes and organizations in the establish-
ment and operation of Indian child and family service programs on or near reservations and in the 
preparation and implementation of child welfare codes. The objective of every Indian child and 
family service program shall be to prevent the breakup of Indian families and, in particular, to in-
sure that the permanent removal of an Indian child from the custody of his parent or Indian custo-
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dian shall be a last resort. Such child and family service programs may include, but are not limited 
to-- 

 
(1)  a system for licensing or otherwise regulating Indian foster and adoptive homes; 
 
(2)  the operation and maintenance of facilities for the counseling and treatment of Indian families and for 
the temporary custody of Indian children; 
 
(3)  family assistance, including homemaker and home counselors, day care, afterschool care, and em-
ployment, recreational activities, and respite care; 
 
(4)  home improvement programs; 
 
(5)  the employment of professional and other trained personnel to assist the tribal court in the disposition 
of domestic relations and child welfare matters; 
 
(6)  education and training of Indians, including tribal court judges and staff, in skills relating to child and 
family assistance and service programs; 
 
(7)  a subsidy program under which Indian adoptive children may be provided support comparable to that 
for which they would be eligible as foster children, taking into account the appropriate State standards of 
support for maintenance and medical needs; and 
 
(8)  guidance, legal representation, and advice to Indian families involved in tribal, State, or Federal child 
custody proceedings. 
 
(b)  Non-Federal matching funds for related Social Security or other Federal financial assistance pro-
grams; assistance for such programs unaffected; State licensing or approval for qualification for assis-
tance under federally assisted program 
 

Funds appropriated for use by the Secretary in accordance with this section may be utilized as 
non-Federal matching share in connection with funds provided under Titles IV-B and XX of the 
Social Security Act [42 U.S.C.A. §§ 620 et seq.,1397 et seq.] or under any other Federal financial 
assistance programs which contribute to the purpose for which such funds are authorized to be 
appropriated for use under this chapter. The provision or possibility of assistance under this chap-
ter shall not be a basis for the denial or reduction of any assistance otherwise authorized under 
Titles IV-B and XX of the Social Security Act or any other federally assisted program. For purpos-
es of qualifying for assistance under a federally assisted program, licensing or approval of foster 
or adoptive homes or institutions by an Indian tribe shall be deemed equivalent to licensing or ap-
proval by a State. 

 
§ 1932.  Grants for off-reservation programs for additional services 
 
The Secretary is also authorized to make grants to Indian organizations to establish and operate off-
reservation Indian child and family service programs which may include, but are not limited to-- 
 
(1)  a system for regulating, maintaining, and supporting Indian foster and adoptive homes, including a 
subsidy program under which Indian adoptive children may be provided support comparable to that for 
which they would be eligible as Indian foster children, taking into account the appropriate State standards 
of support for maintenance and medical needs; 
 
(2)  the operation and maintenance of facilities and services for counseling and treatment of Indian fami-
lies and Indian foster and adoptive children; 
 
(3)  family assistance, including homemaker and home counselors, day care, afterschool care, and em-
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ployment, recreational activities, and respite care; and 
 
(4)  guidance, legal representation, and advice to Indian families involved in child custody proceedings. 
 
§ 1933.  Funds for on and off reservation programs 
 
(a)  Appropriated funds for similar programs of Department of Health and Human Services; appropriation 
in advance for payments 
 

In the establishment, operation, and funding of Indian child and family service programs, both on 
and off reservation, the Secretary may enter into agreements with the Secretary of Health and 
Human Services, and the latter Secretary is hereby authorized for such purposes to use funds 
appropriated for similar programs of the Department of Health and Human Services: Provided, 
That authority to make payments pursuant to such agreements shall be effective only to the ex-
tent and in such amounts as may be provided in advance by appropriation Acts. 

 
(b)  Appropriation authorization under section 13 of this title 
 

Funds for the purposes of this chapter may be appropriated pursuant to the provisions of section 
13 of this title. 

 
§ 1934.  “Indian” defined for certain purposes 
 
For the purposes of sections 1932 and 1933 of this title, the term “Indian” shall include persons defined in 
section 1603(c) of this title. 
 
 § 1951. Information availability to and disclosure by Secretary 
 
(a)  Copy of final decree or order; other information; anonymity affidavit; exemption from Freedom of In-
formation Act 
 

Any State court entering a final decree or order in any Indian child adoptive placement after No-
vember 8, 1978, shall provide the Secretary with a copy of such decree or order together with 
such other information as may be necessary to show-- 

 
(1)  the name and tribal affiliation of the child; 
 
(2)  the names and addresses of the biological parents; 
 
(3)  the names and addresses of the adoptive parents; and 
 
(4)  the identity of any agency having files or information relating to such adoptive placement. 

 
Where the court records contain an affidavit of the biological parent or parents that their identity remain 
confidential, the court shall include such affidavit with the other information. The Secretary shall insure 
that the confidentiality of such information is maintained and such information shall not be subject to the 
Freedom of Information Act (5 U.S.C. 552), as amended. 
 
(b)  Disclosure of information for enrollment of Indian child in tribe or for determination of member rights or 
benefits; certification of entitlement to enrollment 
 

Upon the request of the adopted Indian child over the age of eighteen, the adoptive or foster par-
ents of an Indian child, or an Indian tribe, the Secretary shall disclose such information as may be 
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necessary for the enrollment of an Indian child in the tribe in which the child may be eligible for 
enrollment or for determining any rights or benefits associated with that membership. Where the 
documents relating to such child contain an affidavit from the biological parent or parents request-
ing anonymity, the Secretary shall certify to the Indian child's tribe, where the information war-
rants, that the child's parentage and other circumstances of birth entitle the child to enrollment 
under the criteria established by such tribe. 

 
§ 1952.  Rules and regulations 
 
Within one hundred and eighty days after November 8, 1978, the Secretary shall promulgate such rules 
and regulations as may be necessary to carry out the provisions of this chapter. 
 
§ 1961.  Locally convenient day schools 
 
(a)  Sense of Congress 
 

It is the sense of Congress that the absence of locally convenient day schools may contribute to 
the breakup of Indian families. 

 
(b)  Report to Congress; contents, etc. 
 

The Secretary is authorized and directed to prepare, in consultation with appropriate agencies in 
the Department of Health and Human Services, a report on the feasibility of providing Indian 
children with schools located near their homes, and to submit such report to the Select Commit-
tee on Indian Affairs of the United States Senate and the Committee on Interior and Insular Af-
fairs of the United States House of Representatives within two years from November 8, 1978. In 
developing this report the Secretary shall give particular consideration to the provision of educa-
tional facilities for children in the elementary grades. 

 
§ 1962.  Omitted 
 
§ 1963.  Severability 
 
If any provision of this chapter or the applicability thereof is held invalid, the remaining provisions of this 
chapter shall not be affected thereby. 
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BIA GUIDELINES 
44 Fed. Reg. 67584 (Nov. 26, 1979) 
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Federal Register Vol. 44, No. 228 / Monday, November 28, 1979 / Notices

Guidelines for State Courts; Indian
Child Custody Proceedings

This notice is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

There was published in the Federal
Register. Vol. 44, No. 79/Monday, April
23, 1979 a notice entitled Recommended
Guidelines for State Courts—Indian
Child Custody Proceedings. This notice
pertained directly to implementation of
the Indian Child Welfare Act of 1970,
Pub. L. 95-608, 92 Stat. 3069, 25 U.S.C.
1901 et seq. A subsequent Federal
Register notice which invited public
comment concerning the above was
published on June 5, 1979. As a result of
comments received, the recommended
guidelines were revised and are
provided below in final form.

Introduction
Although the rulemaking procedures

of the Administrative Procedures Act
have been followed in developing these
guidelines, they are not published as
regulations because they are not- -
intended to have binding legislative
effect. Many of these guidelines
represent the interpretation of the
Interior Department of certain
provisions of the Act. Other guidelines
provide procedures which, if followed,
will help assure that rights guaranteed
by the Act are protected when state
courts decide Indian child custody
matters. To the extent that the
Department's interpretations of the Act
are correct, contrary interpretations by
the courts would be violations of the
Act. If procedures different from those
recommended in these guidelines are
adopted by a state, their adequacy to
protect rights guaranteed by the Act will
have to be judged on their own merits.

Where Congress expressly delegates
to the Secretary the primary
responsibility for interpreting a statutory
term, regulations interpreting that term
have legislative effect. Courts are not
free to set aside those regulations simply
because they would have interpreted
that statute in a different manner.
Where, however, primary responsibility
for interpreting a statutory term rests
with the courts, administrative
interpretations of statutory terms are
given important but not controlling
significance. Batterton v. Francis, 432
U.S. 418, 424-425 (1977).

In other words, when the Department
writes rules needed to carry out

responsibilities Congress has explicity
imposed on the Department, those rules -
are binding. A violation of those rules is
a violation of the law. When, however,
the Department writes rules or
guidelines advising some other agency
how it should carry out responsibilities
explicitly assigned to it by Congress,
those rules or guidelines are not, by
themselves, binding. Courts will, take
what this Department has to say into
account in such instances, but they are
free to act contrary to what the
Department has said if they are
convinced that the Department's
guidelines are not required by the
statute itself.

Portions of the Indian Child Welfare
Act do expressly delegate to the
Secretary of the Interior responsibility
for interpreting statutory language. For
example, under 25 U.S.C. 1918, the
Secretary is directed to determine
whether a plan for reassumption of
jurisdiction is "feasible" as that term is
used in the statute. This and other areas
where primary responsibility for
implementing portions of the Act rest
with this Department, are covered in
regulations promulgated on July 31, 1979,
at 44 FR 45092.

Primary responsibility for interpreting'
other language used in the Act, however,
rests with the courts that decide Indian
child custody cases. For example, the
legislative history of the Act states
explicitly that the use of the term "good
cause" was designed to provide state
courts with flexibility in determining the
disposition of a placement proceeding
involving an Indian child. S. Rep. No.
95-597, 95th Cong., ist Sem. 17 (1977).
The Department's interpretation of
statutory language of this type is
published in these guidelines.

Some commenters asserted that
Congressional delegation to this
Department of authority to promulgate
regulations with binding legislative
effect with respect to all provisions of
the Act is found at 25 U.S.C. 1952, which
states, "Within one hundred and eighty
days after November 8, 1978, the
Secretary shall promulgate such rules
and regulations as may be necessary to
carry out the provisions of this chapter."
Promulgation of regulations with
legislative effect with respect to most of
the responsibilities of state or tribal
Courts under the Act, however, is not
necessary to carry out the Act. State and
tribal courts are fully capable of
carrying out the responsibilities imposed
on them by Congress without being
under the direct supervision of this
Department.

Nothing in the legislative history
indicates that Congress intended this
Department to exercise supervisory

control over state or tribal courts or to
legislate for them with respect to Indian
child custody matters. For Congress to
assign to an administrative agency such
supervisory control over courts would
be an extraordinary step.

Nothing in the language or legislative
history of 25 U.S.C. 1952 compels the
conclusion that Congress intended to
vest this Department with such
extraordinary power. Both the language
and the legislative history indicate that
the purpose of that section was simply
to assure that the Department moved
promptly to promulgate regulations to
carry out the responsibilities Congress
had assigned it under the Act.
Assignment of supervisory authority
over the courts to an administrative
agency is a measure so at odds with
concepts of both federalism and
separation of powers that it should not
be imputed. to Congress in the absence
of an express declaration of
Congressional intent to that effect.

Some commenters also recommended
that the guidelines be published as
regulations and that the decision of
whether the law permits such
regulations to be binding be left to the
court. That approach has not been
adopted because the Department has an
obligation not to assert authority that it
concludes it does not have.

Each section of the revised guidelines
is aocompanied by commentary
explaining why the Department believes
states should adopt that section and to
provide some guidance where the
guidelines themselves may need to be
interpreted in the light of specific
circumstances.

The original guidelines used the word
"should" instead of "shall" in most
provisions. The term "should" was used
to communicate the fact that the
guidelines were the Department's
interpretations of the Act and were not
intended to have binding legislative
effect. Many commenters, however,
Interpreted the-use of "should" as an
attempt by this Department to make
statutory requirements themselves
optional. That was not the intent. If a
state adopts those guidelines, they
should be stated in mandatory terms.
For that reason the word "shall" has
replaced "should" in the revised
guidelines. The status of these
guidelines as interpretative rather than
legislative in nature is adequately set
out in the introduction.

In some instances a state may wish to
establish rules that provide even greater
protection for rights guaranteed by the
Act than those suggested by these
guidelines. These guidelines are not
intended to discourage such action. Care
should be taken. however, that the
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provision of additional protections to
some parties to a child custody
proceeding does not deprive other
parties of rights guaranteed to them by
the Act.

In some instances the guidelines do
little more than restate the statutory
language. This is done in order to make
the guidelines more complete so that
they can be followed without the need
to refer to the statute in every instance.
Omission of any statutory language. of
course, does not in any way affect the
applicability of the statute.

A number of commenters
recommended that special definitions of
residence and domicile be included in
the guidelines. Such definitions were not
included because these terms are well
defined under existing state law. There
is no indication that these state law
definitions tend to undermine in any
way the purposes of the Act.
Recommending special definitions for
the purpose of this Act alone would
simply provide unnecessary
complications in the law.

A. number of commenters
recommended that the guidelines
include recommendations for tribal-state
agreements under 25 U.S.C. 1919. A
number of other commenters. however.
criticized the one provision in the
original guidelines addressing that
subject as tending to impose on such
agreements restrictions that Congress
did not intend should be imposed.
Because of the wide variation in the
situations and attitudes of states and
tribes. it is difficult to deal with that
issue in the context of guidelines. The
Department is currently developing
materials to aid states and tribes with
such agreements. The Department hopes
to have those materials available later
this year. For these reasons. the
provision in the original guidelines
concerning tribal-state agreements has
been deleted from the guidelines.

The Department has also received
many requests for assistance from tribal
courts in carrying out the new
responsibilities resulting from the
passage of this Act. The Department
intends to provide additional guidance
and assistance in that area also in the
future. Providing guidance to state
courts was given a higher priority
because the Act imposes many more
procedures on state courts than it does
on tribal courts.

Many commenters have urged the
Department to discuss the effect of the
Act on the financial responsibilities of
states and tribes to provide services to
Indian children. Many such services are
funded in large part by the Department
of Health. Education and Welfare. The
policies and regulations of that

Department will have a significant
impact on the issue of Thiene:lel
responsibility. Officials of Interior and
HEW will be discussing this issue with
each other. It is anticipated that more
detailed guidance on questions of
financial responsibility will be provided
as a result of those consultations.

One commenter recommended that
the Department establish a monitoring
procedure to exercise its right under 25
U.S.C. 1915(e) to review state court
placement records. HEW currently
reviews state placement records on a
systematic basis as part of its
responsibilities with respect to statutes
it administers. Interior Department
officials are discussing with HEW
officials the establishment of a
procedure for collecting data to review
compliance with the Indian Child
Welfare Act.

Inquiries concerning these
recommended guidelines may be
directed to the nearest of the following
regional and field offices of the Solicitor
for the Interior Department: 	 n

Office of the Regional Solicitor. Department
of the Interior. 510 L Street. Suite 400,
Anchorage. Alaska 99501. (907) 265-5331.

Office of the Regional Solicitor. Department
of the Interior. Richard Russell Federal
Building., TS-Spring St.. SW.. Suite 1320.
Atlanta. Georgia 30303. (404) 221-4447.

Office of the Regional Solicitor. Department
of the Interior. 00 U.S. Fish & Wllellife
Service. Suite 306,1 Gateway Center.
Newton Censer. Massachusetts 02158. (617)
ISZI-CC5IL

Office of the Field Solicitor. Department of
the Interior. 686 Federal Building. Fort
Snelling. Twin Cities, Minnesota 55111.
(012) 725-3540.

Office of the Regional Solicitor. Department
of the Interior. P.O. Box 25007. Denver
Federal Center. Denver. Colorado 00225.
(303) Me-3M

Office of the Field Solicitor. Department of
the Interior. P.O. Box 544 Aberdeen. South
Dakota 57401. (605) 225-7254.

Office of the Field Solicitor. Department of
the Interior. P.O. Box 1538, Billings.
Montana 54103. (406) 245-e011.

Office of the Regional Solicitor. Department
of the Interior. Room E-2;53.2800 Cottage
Way. Sacramento. California 95825. (016)
484-4331.

Office of the Field Solicitor. Department of
the Interior. Valley Bank Center. Suite 280.
201 North Central Avenue. Phoenix.
Arizona 8.5061. (602) 261-475U.

Office of the Field Solicitor. Department of
the Ul terior. 3610 Central Avenue, Suite
104. Riverside. California 92506. (714) 7137-
15511

Office of the Field Solicitor. Department of
the tnterior. Window Rock. Arizona 86515.
(6ce) 871-5151.

Office of the Regional Solicitor. Department
of the Interior. Room 3068. Page Belcher
Federal Tulsa. Oklahoma 74103.
(9162 5zn-75(n.

Office of the Field Solicitor. Department of
the Interior. Room noz. Federal Building 6
Courthouse. 500 Gold Avenue. S.W.
Albuquerque. New Mexico 57101. (505)
7138-2547.

Office c4 the Field Solicitor. Department of
the Interior. P.O. Box 807. W.CD.10ffice
Building. Route 1. Anadarko. Oklahoma
73005. (405) 247-6873.

Office of the Field Solicitor. Department of
. the Interior, P.O. Box 1508. Rooni 319.
Federal Building. 5th and Broadway.
Muskogee. Oklahoma 74401. (M) 633-3111.

Office of the Field Solicitor. Department of
the Interfere ao Osage Agency. Grandview
Avenue, Pawhnska. Oklahoma 74056. (916)
71/7-24.31.

Office of the Regional Solicitor. Department
of the Interior. Suite 13101. Federal Bathe&
125 South State Street. Salt Lake City. Utah
84133. (8M) 524-5577.

Office of the Regional Solicitor. Department
of the Interior. Lloyd 530 Building, Suite
607.500 NIL Multnomah Street Portland.
Oregon 9= (503) 231-2125.

Guideline* for State Courts

A. Policy
B. Pre-trial requirements

1. Determination that child is an Indian
2. Determination of Indian child's tribe

Deterednation that placement is covered
by the Act

4. Determination of jurisdiction
5. Notice requirements
8. Tune limits and extensions
7. Emergency removal of an Indian child
5. Improper removal from custody

C. Requests for transfer to tribal coat
t. Petitions under 25 U.S.C. 1.1011(b) for

transfer of prooing
2. Criteria	 procedures foe ruling on 25

U.S.C. 1 1911(b) transfer petitions
3. Determination of good cause to the

contrary
4. Tribal coma declination of transfer

D. Adjudication of involuntary placements.
adoptions or terminations of parental
tights

1. Access to reports
3. Efforts to alleviate need to remove child

from parents or Indian custodians
3. Standards of evidence
4. Qualified expert witnesses

E. Voluntary proceedings
1. Execution of consent
2. Content of consent document
3. Withdrawal of consent to placement
4. Withdrawal of consent to adoption

F. Dispositions
1. Adoptive placements
2. Foster care or pre-adoptive placements
3. Good cause to modify preferences

G. Post-trial rights
1. Petition to vacate adoption
2. Adult adoptee rights
3. Notice of change in child's status
4. Maintenance of records

A- Policy
(1) Congress through the Indian Child

Welfare Act has expressed its clear
preference for keeping Indian children
with their families, deferring to tribal
judgment on matters concerning the
custody of tribal children, and placing
Indian children who must be removed
from their homes within their owh
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families or Indian tribes. Proceedings in
state courts involving the custody of
Indian children shall follow strict
procedures and meet stringent
requirements to justify any result in an
individual case contrary to these
preferences. The Indian Child Welfare
Act, the federal regulations
implementing the Act, the recommended
guidelines and any state statutes,
regulations or rules promulgated to
implement the Act shall be liberally
construed in favor of a result that is
consistent with these preferences. Any
ambiguities in any-of such statutes,
regulations, rules or guidelines shall be
resolved in favor of the result that is
most consistent with these preferences.

(2) In any child custody proceeding
where applicable state or other federal
law provides a higher standard of
protection to the rights of the parent or
Indian Custodian than the protection
accorded under the Indian Child
Welfare Act, the state court shall apply
the state or other federal law, provided
that application of that law does not
infringe any right accorded by the
Indian Child Welfare Act to an Indian
tribe or child.

A. Commentary
The purpose of this section is to apply

to the Lydian Child Welfare Act the
canon of construction that remedial
statutes are to be liberally construed to
achieve their purpose. The three major
purposes are derived from a reading to
the Act itself. In order to fully implement
the Congressional intent the rule shall
be applied to all implementing rules and
state legislation as well.

Subsection A.(2) applies to canon of
statutory construction that specific
language shall be given precedence over
general language. Congress has given
certain specific rights to tribes and
Indian children. For example, the tribe
has a right to intervene in involuntary
custody proceedings. The child has a
right to learn of tribal affiliation upon
becoming 18 years old. Congress did not
intend 25 U.S.C. 1921 to have the effect
of eliminating those rights where a court
concludes they are in derogation of a
parental right provided under a state
statute. Congress intended for this
section to apply primarily in those
instances where a state provides greater
protection for a right accorded to
parents under the Act. Examples of this
include State laws which: impose a
higher burden of proof than the Act for
removing a child from a home. give the
parents more time to prepare after
receiving notice, require more effective
notice, impose stricter emergency
removaLprocedure requirements on
those removing a child, give parents

greater access to documents, or contain
additional safeguard to assure the
voluntariness of consent.

B. Pretrial requirements

B.1. Determination That Child Is an
Indian

(a) When a state court has reason to
believe a child involved in a child
custody proceeding is an Indian, the
court shall seek verification of the
child's status from either the Bureau.of
Indian Affairs or the child's tribe. In a
voluntary placement proceeding where a
consenting parent evidences a desire for
anonymity, the court shall make its
inquiry in a manner that will not cause
the parent's indentity to become
publicly known.

(b)(1) The determination by a tribe
that a child is or is not a member of that
tribe, is or is not eligible for membership
in that tribe, or that the biological parent
is or is not a member of that tribe is
conclusive.

(ii) Absent a contrary determination
by the tribe that Is alleged to be the
Indian child's tribe, a determination by
the Bureau of Indian Affairs that a child
is or is not an Indian child is conclusive.

(c) Circumstances under which a state
court has reason to believe a child
involved in a child custody proceeding
is an Indian include but are not limited
to the following:

(i) Any party to the case, Indian tribe,
Indian organization or public or private
agency informs the court that the child is
an Indian child.

(ii) Any public or state-licensed
agency involved in child protection
services or family support has
discnvert d information which suggests
that the child is an Indian child.

(iii) The child who is the subject of the
proceeding gives the court reason to
believe he or she is an Indian child.

(iv)The residence or the domicile of
the child, his or her biological parents,
or the Indian custodian is known by the
court to be or is shown to be a
predominantly Indian community.

(v) An officer of the court involved in
the proceeding has knowledge that the
child may be an Indian child.

B.1. Commentary
This guideline makes clear that the

best source of information on whether a
particular child is Indian is the tribe
itself. It is the tribe's prerogative to
determine membership criteria and to
decide who meets those criteria. Cohen,
Handbook of Federal Indian Law 133
(1942). Because of the Bureau of Indian
Affairs' long experience in determining
who is an Indian for a variety of
purposes. its determinations are also

entitled to great deference. See, e.g.,
United States v. Sandoval 231, U.S. 28,
27 (1913).

Although tribal verification is
preferred, a court may want to seek
verification from the BIA in those
voluntary placement cases where the
parent has requested anonymity and the
tribe does not have a system for keeping
child custody matters confidential.

Under the Act confidentially is given
a much higher priority in voluntary
proceedings than in involuntary ones.
The Act mandates a tribal right of notice
and intervention in involuntary
proceedings but not in voluntary ones.
Cf. 25 U.S.C. § 1912 with 25 U.S.C.
§ 1913. For voluntary placements,
however, the Act specifically directs
state courts to respect parental requests
for confidentiality. 25 U.S.C. 1915(c)
The most common voluntary placement
involves a newborn infant.
Confidentiality has traditionally been a
high priority in such placements. The
Act reflects that traditional approach by
requiring deference to requests-for
anonymity in voluntary placements but
not in involuntary ones. This guideline
specifically provides that anonymity not
be compromised in seeking verification
of Indian status. If anonymity were
compromised at that point, the statutory
requirement that requests for anonymity
be respected in applying the preferences
would be meaningless.	 .

Enrollment is not always required in
order to be a member of a tribe. Some
tribes do not have written rolls. Others
have rolls that list only persons that
were members as of a certain date.
Enrollment is the common evidentiary
means of establishing Indian status, but
it is not the only means nor is it
necessarily determinative. United States
v. Broncheau. 597 F.2d 1260, 1263 (9th
Cir. 1979).

The guidelines also list several
circumstances which shall trigger an
inquiry by the court and petitioners to
determine whether a child is an Indian
for purposes of this Act. This listing is
not intended to be complete, but it does
list the most common circumstances
giving rise to a reasonable belief that a
child may be an Indian.
B.2. Determination of Indian Child's
Tribe

(a)Where an Indian child is a member
of more than one tribe or is eligible for
membership in more than one tribe bat
is not a member of any of them, the
court is called upon to determine with
which tribe the child has more

- significant contacts.
(b)The court shall send the notice

specified in recommended guideline B.4.
to each such tribe. The notice shall
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specify the other tribe or tribes that are
being considered as the child's tribe and
invite each tribe's views on which tribe
shall be so designated.

(c) In determining which tribe shall be
designated the Indian child's tribe. the
court shall =eider, among other things.
the following factors:

(i) length of residence on or near the
reservation of each tribe and frequency
of contacts with each tribe:

(ii) child's participation in activities of
each tribe:

(iii) child's fluency in the language of
each tribe;

(iv) whether there has been a previous
adjudication with respect to the child by
a court of one of the tribe=

(v) residence on or near one of the
tribes' reservation by the child's
relatives;

(vi) tribal membership of custodial
parent or Indian custodian:

(vii) interest asserted by each tribe in
response to the notice specified in
subsection 8.2.(b) of these guideline=
and

(viii) the child's self identification.
(d) The court's determination together

with the reasons for it shell be set out in
a written document and made a part of
the record of the proceeding. A copy of
that document shall Le sent to each
party to thte proceeding and to each
person or governmental agency that
received notice of the proceeding..

(e) If the child is a member of only one
tribe, that tribe shall be designated the
Indian child's tribe even though the
child is eligible for membership in
another tribe. If a child becomes a
member of one tribe during or after the
proceeding, that tribe shall be
designated as the Indian child's tribe
with respect to all subsequent actions
related to the proceeding. If the child
becomes a member of a tribe other than
the one designated by the court as the
Indian child's tribe. actions taken based
on the court's determination prior to the
child's becoming a tribal member
continue to be valid.

B.2- Commentary
This guideline requires the court to

notify all tribes that are potentially the
Indian child's tribe so that each tribe
may assert its claim to that status and
the court may have the benefit of the
views of each tribe_ Notification of all
the tribes is also necessary so the court
can consider the comparative interest of
each tribe in the child's welfare in
making its decision. That factor has long
been regarded an important
consideration in making child custody
decision*.

The significant factors listed in this
section are based on recommendations

by tribal officials involvedin child
welfare matters. The Act itself and the
legislative history make It clear that
tribal rights are to be based on the
mdster.-m of a political relationship
between the family and the tribe. For
that reason, the guidelines make actual
tribal membership of the child
conclusive on this issue.

The guidelines do provide. however.
that previous decisions of a court made
on its own determination of the Indian
child's tribe are not invalidated simply
because the child becomes a member of
a different tribe. This provision is
included because of the importance-of
stability and continuity to a child who
has been placed outside the home by a
court If a child becomes a member
before a placement is made or before a
change of placement becomes necessary
for other reasons, however, then that
membership decision can be taken into
account without harm to the child's need
for stable relationships.

We have received several
recommendations that 'Indian child's
tribe" status be accorded to all tribes in
which a child is eligible for membership.
The fact that Congress. in the definition
of "Indian child's tribe." provided a
criterion for determining which is the
Indian child's tribe, Is a clear indication
of legislative intent that there be only
one such tribe for each child. For
purposes of transfer of jurisdiction, there
obviously can be only one tribe to
adjudicate the case. To give more than
one tribe "Indian child's tribe" status for
purposes of the placement preferences
would dilute the preference accorded by
Congress to the tribe with which the
child has the more significant contacts.

A right of intervention could be
accorded a tribe with which a child has
less significant contacts without
undermining the right of the other tribe.
A state court can. if it wishes and state
law permits. permit intervention by
more than one tribe. It could also give a
second tribe preference in placement
after attempts to place a child with a
member of the first tribe or in a home or
institution designate.: by the first tribe
had proved unsuccessful. So long as the
special rights of the Indian child's tribe
are respected. giving special status to
the tribe with the less significant
contacts is not prohibited by the Act
and may. in many instances, be a good
way to comply with the spirit of the Act.

Determinations of the Indian child's
tribe for purposes of this Act shall not
serve as any precedent for other
situations. The standards in this statute
and these guidelines are designed with
child custody matters in mind. A
different determination may be entirely
appropriate in other legal contexts.

B.3. Determination That Placement Is
Covered by the Act

(a) Although most juvenile
delinquency proceedings are not
covered by the Act. the Act does apply
to status offenses, such as tmancy and
incorrigibility, which.pan only be
committed by children, and to any
juvenile delinquency proceeding that
results in the termination of a parental
relationship.

(b) Child custody disputes arising in
the context of divorce or separation
proceedings or similar domestic
relations proceedings are not covered by
the Act so long as custody is awarded to
one of the parents.

(c) Voluntary placements which do
not operate to prohibit the child's parent
or Indian custodian from regaining
custody.of the child at any time are not
not covered by the Act Where such
placements are made pursuant to a
written agreement that agreement shall
state explicitly the right of the parent or
custodian to regain custody of the child
upon demand.

B.3.. Commentary
The purpose of this section Is to deal

with some of the questions the
Department has been receiving
concerning the coverage of the Act.

The entire legislative history makes it
clear that the Act is directed primarily
at attempts to place someone other than,
the parent or Indian custodian in charge
of raising an Indian child—whether on a
permanent or temporary basis. Although
there is some overlap, juvenile
delinquency proceedings are primarily
designed for other purposes. Where the
child is taken out of the home for
committing a crime it is usually to
protect society from further offenses by
the child and to punish the child in order
to persuade that child and others not to
commit other offenses.

Placements based on status offenses
(actions that are not a crime when
committed by an adult), however, are
usually premised on the conclusion that
the present custodian of the child is not
providing adequate care or supervision.
To the extent that a status offense poses
any immediate danger to society. it is
usually also punishable as an offense
which would be a crime if committed by
an adult. For that reason status offenses
are treated the same as dependency
proceedings and are covered by the Act
and these guidelines. while other
juvenile delinquency placements are
excluded.

While the Act excludes pkwernents
based on an act which would be a crime
if committed by an adult. it does cover
terminations of parental rights even
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where they are based on an act which
would be a crime if committed by an
adult. Such terminations are not
intended as punishment and do not
prevent the child from committing
further offenses. They are based on the
conclusion that someone other than the
present custodian of the child should be
raising the child. Congress has
concluded that courts shall make such
judgments only on the basis of evidence
that serious physiaal or emotional harm
to the child is likely to result unless the
child is removed.

The Act excludes from coverage an
award of custody to one of the parents
"in a divorce proceeding." If construed
narrowly, this provision would leave '
custody awards resulting from
proceedings between husband and wife
for separate maintenance, but not for
dissolution of the marriage bond within
the coverage of the Act. Such a narrow
interpretation would not be in accord
with the intent of Congress. The
legislative history indicates :Lai the
exemption for divorce proceedings, in
part, was included in response to the
views of this Department that the
protections provided by this Act are not
needed in proceedings betweemparents.
In terms of the purposes of this Act,
there is no reason to treat separate
maintenance or similar domestic
relations proceedings differently from
divorce proceedings. For that reason the
statutory term "divorce proceeding" is
construed to include other domestic
relations proceedings between spouses.

The Act also excludes from its
coverage any placements that do not
deprive the parents or Indian custodians
of the right to regain custody of the child
upon demand. Without this exception a
court appearance would be required
every time an Indian child left home to
go to school. Court appearances would
also be required for many informal
caretaking arrangements that Indian
parents and custodians sometimes make
for their children. This statutory
exemption is restated here in the hope
that it will reduce the instances in which
Indian parents are unnecessarily
inconvenienced by being required to
give consent in court to such informal
arrangements.

Some private groups and some states
enter into formal written agreements
with parents for temporary custody (See
e.g. Alaska Statutes 47.10.230). The
guidelines recommend that the parties to
such agreements explicitly provide for
return of the child upon demand if they
do not wish the Act to apply to ouch
placements. Inclusion of such a
provision is advisable because courts
frequently assume that when an

agreement is reduced to writing, the
parties have only those rights
specifically written into the agreement.

B.4. Determination of Jurisdiction
(a) In any Indian child custody

proceeding in state court, the court shall
determine the residence and domicile of
the child. Except as provided in Section
13.7. of these guidelines, if'either the
residence or domicile is on a reservation
where the tribe exercises exclusive
jurisdiction over child custody
proceedings, the proceedings in state
court shall be dismissed.

(b) If the Indian child has previously
resided or been domiciled on the
reservation, the state court shall contact
the tribal court to determine whether the
child is a ward of the tribal court.
Except as provided in Section 0.7. of
these guidelines, if the child is a ward of
a tribal court, the state court
proceedings shall be dismissed.

B.4. Commentary
The purpose of this section is to

remind the state court of the need to
determine whether it has jurisdiction
under the Act. The action is dismissed
as soon as it is determined that the court
lacks jurisdiction except in emergency
situations. The procedures for
emergency situations are set out in
Section 0.7.

B.S. Notice Requirements
(a) In any involuntary child custody

proceeding, the state court shall make
inquiries to determine if the child
involved is a member of an Indian tribe
or if a parent of the child is a member of
an Indian tribe and the child is eligible
for membership in an Indian tribe.

(b) In any involuntary Indian child
custody proceeding, notice of the
proceeding shall be sent to the parents
and Indian custodians, if any, and to
any tribes that may be the Indian child's
tribe by registered mail with return
receipt requested. The notice shall be
written in clear and understandable
language and include the following
information:

(I) The name of the Indian child.
OP His or her tribal affiliation.
(iii) A copy of the petition, complaint

or other document by which the
proceeding was initiated.

(iv) The name of the petitioner and the
name and address of the petitioner's
attorney.

(v) A statement of the right of the
biological parents or Indian custodians
and the Indian child's tribe to intervene
in the proceeding.

(vi) A statement that if the parents or
Indian custodians are unable to afford

counsel, counsel will be appointed to
represent them.

(vii) A statement of the right of the
natural parents or Indian custodians and
the Indian child's tribe to have, on
request. twenty days (or such additional
time as may be permitted under state
law) to prepare for the proceedings.

(viii) The location, mailing address
and telephone number of the court.

(ix) A statement of the right of the
parents or Indian custodians or the
Indian child's tribe to petition the court
to transfer the proceeding to the Indian
child's tribal court.

(x) The potential legal consequences
of an adjudication on future custodial
rights of the parents or Indian
custodians.

(xi) A statement in the notice to the
tribe that since child custody
proceedings are usually conducted on a
confidential basis, tribal officials should
keep confidential the information
contained in the notice concerning the
particular proceeding and not reveal it
to anyone who does not need the
information in order to'oxercise the
tribe's right under the Act.

(c) The tribe, parents or Indian
custodians receiving notice from the
petitioner of the pendency of a child
custody proceeding has the right, upon
request, to be granted twenty days (or
such additional time as may be
permitted under state law) from the date
upon which the notice was received to
prepare for the proceeding.

(d) The original or a copy of each
notice sent pursuant to this section shall
be filed with the court together with any
return receipts or other proof of service.

9e) Notice may be personnally served
on any person entitled to receive notice
in lieu of mail service.

(i) if a parent or Indian custodian
appears in court without an attorney.
the court shall inform him or her of the
right to appointed counsel. the right to
request that the proceeding be
transferred to tribal court or to object to
such transfer, the right to request
additional time to prepare for the
proceeding and the right (if the parent or
Indian custodian is not already a party)
to intervene in the nIroceedings.

(g) If the court or a petitioniing party
has reason to believe that a parent or
Indian custodian is not likely to
understand the contents of the notice
because of lack of adequate
comprehension of written English. a
copy of the notice shall be sent to the
Bureau of Indian Affairs agency nearest
to the residence of that person
requesting that Bureau of Indian Affairs
personnel arrange to have the notice
explained to that person in the language
that he ar she best understands.
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13.5. Commentary
This section recommends that state

courts routinely inquire of participant
in child custody proceedings whether
the child is an Indian. If anyone asserts
that the child is an Indian or that there
is reason to believe the child may be an
Indian, then the court shall contact the
tribe or the Bureau of Indian Affairs for
verification. Refer to sections 8.1 and
13.2 of these guidelines.

This section specifies the information
to be contained in the notice. This
information is necessary so the persons
who receive notice will be able to
exercise their rights in a timely manner.
Subparagraph (xi) provides that tribes
shall be requested to assist in
maintaining the confidentiality of the
proceeding. Confidentiality may be
difficult to maintain—especially where
small tribes are involved and the
likelihood that the family involved is
well known by tribal officials is great.
Although Congress was concerned with
confidentiality, it concluded that the
interest of tribes in the welfare of their
children justified taking soma risks with
confidentiality—especially in
involuntary proceedings. It is
reasonable, however, to ask tribal
officials to maintain as much
confidentiality as possible consistent
with the exercise of tribal rights under
the Act.

The time limits are minimum ones
required by the Act. In many instances,
more time may be available under state
court procedures or because of the
circumstances of the particular case.

In such instances. the notice shall
state that additional time is available.

The Act requires notice to the parent
or Indian custodian. At a minimum.
parents must be notified if termination
of parental rights is a pote:.tial outcome
since it is their relationship to the child
that is at stake. Similarly, the Indian
custodians must be notified of any
action that could lead to the custodians'
losing custody of the child. Even where
only custody is an issue. noncustodial
parents clearly have a legitimate
interest in the matter. Although notice to
both parents and 'adieu custodians may
not be required in all instances by the
Act or the Fourteenth Amendment to the
U.S. Constitution. providing notice to
both is in keeping with the spirit of the
Act. For that reason, these guidelines
recommend notice be sent to both.

Subsection (d) requires filing the
notice with the court so there will be a
complete record of efforts to comply
with the Act.

Subsection (e) authorizes personal
services since it is superior to mail
services and provides greater protection

or rights as authorized by 25 U.S.C. 1921.
Since serving the notice does not
involve any assertion of jurisdiction
over the person served, personal notice
may be served without regard to state or
reservation boundaries.

Subsections (f) and (g) provide
procedures to increase the likelihood
that rights are understood by parents
and Indian custodians.
B.6. Time Limits and Extensions

(a) A tribe, parent or Indian custodian
entitled to notice of the pendency of a
child custody proceeding has a right.
upon request, to be granted an
additional twenty days from the date
upon which notice was received to
prepare for participation in the
proceeding.

(b) The proceeding may not begin
until all of the following dates have
passed:

(i)iten days after the parent or Indian
custodian (or Secretary where the
parent or Indian custodian is unknown
to the petitioner) has received notice;

(ii) ten days after the Indian child's
tribe (or the Secretary if the Indian
child's tribe is unknown to the
petitioner) has received notice:

(iii) thirty days after the parent or
Indian custodian has received notice if
the parent or Indian custodian has
requested an additional twenty days to
prepare for the proceeding: and

(iv) Thirty days after the Indian
child's tribe has received notice if the
Indian child's tribe has requested an
additional twenty days to prepare for
the proceeding.

(c) The time limits listed in this
section are the minimum time periods
required by the Act. The court may grant
more more time to prepare where state
law permits.
13.6. Commentary

This section attempts to clarify the
waiting periods required by the Act
after notice has been received of an
involuntary Indian child custody
proceeding. Two independent rights are
involved—the right of the parents or
Indian custodians and the right of the
Indian child's tribe. The proceeding may
not begin until the waiting periods to
which both are entitled have passed.

This section also makes clear that
additional extensions of time may be
granted beyond the minimum required
by the Act.
13.7. Emergency Removal of an Indian
Child

(a) Whenever an Indian child is
removed from the physical custody of
the child's parents or Indian custodians
pursuant to the emergency removal or

custody provisions of state law, the
agency responsible for the removal
action shall immediately cause an
inquiry to be made as to the residence
and domicile of the child.

(b) When a court order authorizing
continued emergency physical custody
is sought. the petition for that order shall
be accompanied by an affidavit
containing the following information:

(i) The name. age and last known
address of the Indian child.

(ii)The name and address of the
child's parents and Indian custodians, if
any. If such persons are unknown, a
detailed explanation of what efforts
have been made to locate them shall be
included.

(iii) Facts necessary to determine the
residence and the domicile of the Indian
child and whether either the residence
or domicile is on an Indian reservation.
If either the residence or domicile is
believed to be on an Indian reservation.
the name of the reservation shall be
stated.

(iv)The tribal affiliation of the child
and of the parents andfor Indian
custodians.

(v) A specific and detailed account of
the circumstances that lead the agency
responsible for the emergency removal
of the child to take that action.

(vi) If the child is believed to reside or
be domiciled on a reservation where the
tribe exercises exclusive jurisdiction
over child custody matters. a statement
of efforts that have been made and are
being made to transfer the child to the
tribe's jurisdiction.

(vii)A statement of the specific
actions that have been taken to
the parents or Indian custodians so the
child may safely be returned to their
custody.

(c) If the Indian child is not restored to
the parents or Indian custodians or
jurisdiction is not transferred to the
titre. the agency responsible for the
child's removal must promptly
commence a state court proceeding for
foster care placement. lithe child
resides or is domiciled on a reserTation
where the tribe exercises exclusive
jurisdiction over child custody matters,
such placement must terminate as soon
as the imminent physical damage or
harm to the child which resulted in the
emergency removal no longer exists or
as soon as the tribe exercises
jurisdiction over the case—whichever is
earlier.

(d) Absent extraordinary
circumstances. temporary emergency
custody shall not be continued for more
than 90 days without a determination by
the court. supported by clear and
convincing evidence and the testimony
of at least one qualified expert witness,
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that custody of the child by the parent or
Indian custodian is likely to result in
serious emotional or physical damage to
the child.

B.7. Commentary
Since jurisdiction under the Act is

based on domicile and residence rather
than simple physical presence, there
may be instances in which action must
be taken with respect to a child who is
physically located off a reservation but
is subject to exclusive tribal jurisdiction.
In such instances the tribe will usually
not be able to take swift action to
exercise its jurisdiction. For that reason
Cuagress authorized states to take
temporary emergency action.

Since emergency action must be taken
without the careful advance deliberation
normally required, procedures must be
established to assure that the emergency
actions are quickly subjected to review.
This section provides procedures for
prompt review of such emergency
actions. It presumes the state already
has such review procedures end only
prescribes additional procedures that
shall be followed in cases involving
Indian children.

The legislative history clearly states
that placements under such emergency
procedures are to be as short as
possible. If the emergency ends, the
placement shall end. State action shall
also cnd as seen as the tribe is ready to
take over the ease.

Subsection (d) refers primarily to the
period between when the petition is
filed and when the trial court renders its
decision. The Act requires that, except
for emergencies, Indian children are not
to be removed from their parents Orden
a court finds clear and convincing
evidence that the child would be in
serious danger unless removed from the
home. Unless there is some kind of time
limit on the length of an "emergency
removal" (that is, an' removal not made
pursuant to a rmdire 11.1 y the court that
there is clear and convincing evidence
that continued parental custody would
make serious physical or emotional
harm likely), the safeguards of the Act
could be evaded by use of long-term
emergency removals.

Subsection (d) recommends what is,
in effect, a speedy trial requirement. The
court shall be required to comply with
the requirements of the Act and reach a
decision within Ste days unless there are
"extraordinary circumstances" that	 '
make additional delay unavoidable.

B.S. Improper Removal From Custody
(a) If, in the course of any Indian child

custody proceeding, the come has
reason to believe that the child who is
the subject of the proceeding may have

been improperly removed from the
custody of his or her parent or Indian
custodial or that the child, has been
improperly retained after a visit or other
temporary relinquishment of custody,
and that the petitioner is responsible for
such removal or retention, the court
shall immediately stay the proceedings
until a determination can be made on
the question of improper removal or
retention.

(b) If the court finds that the petitioner
is responsible for an improper removal
or retention, the child shall be
immediately returned to his or her
parents or Indian custodian.

B.B. Commentary
This section is designed to implement

25 U.S.C. 4 1920. Since a finding of
improper removal goes to the
jurisdiction of the court to hear the case
at all, this section provides that the
court will decide the issue as soon as it
arisec before prt.ceeding further on the
merits.

C. Requests for Transfer to Tribul Court

C.1. Petitions under 25	 1911(b)
for transfer of proceeding

Either parent, the Indian custodian or
the Indian child's tribe may, orally or in
writing, request the court to transfer the
Indian child custody proceeding to the
tribal court of the child's tribe. The
request shall be made promptly after
receiving notice of the proceeding. If the
request is made orally it shall be
reduced to writing by the court and
made a part of the record.

C./. Commentary
Reference is made to 25 U.S.C. 19/1(b)

in the title of this section in order to
clarify that this section deals only with
transfers where the child is not
domiciled or residing on an Indian
reservation.

So that transfers can occur as quickly
and simply as possible, requests can be
made orally.

This section specifies that requests
are to be made promptly after receiving
notice of the proceeding. This is a
modification of the timeliness
requirement that appears in the earlier
version of the guidelines. Although the
statute permits proceedings to be
commenced even before actual notice is
received by parties entitled to notice.
those parties do not lose their right to
request a transfer simply because
neither the petitioner nor the Secretary
was able to locate them earlier.

Permitting late transfer requests by
persons and tribes who were notified
late may cause some disruption. .t will
also, however, provide an incentive to

the petitioners to make a diligent effort
to give notice promptly in order to avoid
suck diereptions.

The Department received a somber of
comments objecting to any timeliness
requirement at Commenters pointed
out that dm statute does not explicitly
require transfer requests to be timely.
Some commenters argued that imposing
such a requirement violated tribal and
parental tights to intervene at any point
in the proceedings under 25 U.S.C.

1911(c) of the Act.
While the Act pens its intervention at

any point in the proceedin& it does not
explicitly authorize transfer requests at
any time. Late interventions do not have
nearly the disruptive effect on the
proceeding that last minute transfers do.
A case that is /simian completed does
not need to be retried when intervention
is permitted. The problems resulting
from late intervention are primarily
those of the intervenor, who has lost the
oppor'nnity to influence the portion of
the pi :marling' that was completed
prior to intervention.

Although the Act does not explicitly
require transfer petitions to be timely, It
does authorize the court to refuse to
transfer a case for good cause. When a
party who could have petitioned earlier
waits until the case is almost complete
to ask that it be transferred to another
court and retried good cause exists to
deny the request.

Timeliness is a proven weapon of the
courts against disruption caused by
negligence or obstructionist tactics on
the part of counsel. If a transfer petition
must be honored at any point before
judgment, a party could wait to see how
the trial is going in state court and then
obtain another trial if it appears the
other side will win. Delaying a transfer
request could be used as a tactic to wear
down the other side by requiring the
case to be tried twice. The Act was not
intended to authorize such tactics and
the "good cause" provision is ample
authority for the court to prevent them.

C.2. Criteria and Procedures for Ruling
on 25 U.S.C. le 1911(b) Transfer Petitions

(a) Upon receipt of a petition to
transfer by a parent, Indian custodian or
the Indian child's tribe, the court must
transfer unless either parent objects to
such transfer, the tribal court declines
jurisdiction, or the court determines that
good cause to the contrary exists for
denying the transfer.

(b) If the court believes or any party
asserts that good cause to the contrary
exists, the reasons for such belief or
assertion shall be stated in writing and
made available to the parties who are
petitioning for transfer. The petitioners
shall have the opportunity to provide the
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court with their views on whether or not
good cause to deny transfer exists. C.Z.
Commentary

Subsection (a) simply states the rule
provided in 25 U.S.C. 11911(b).

Since the Act gives the parents and
the tribal court of the Indian child's tribe
an absolute veto over transfers, there is
no need for any adversary proceedings
if the parents or the tribal court opposes
transfer. Where it is proposed to deny
transfer on the grounds of 'good cause."
however, all parties need an opportunity
to present their views to the court.

C.3. Determination of Good Cause to the
Contrary

(a) Good cause not to transfer the
proceeding exists if the Indian child's
tribe does not have a tribal court as
detaed by the Act to which the case can
be transferred.

(b) Good cause not to transfer the
proceeding may exist if any of the
following circumstances exists:

(i)The proceeding was at an
advanced stage when the petition to
transfer was received and the petitioner
did not file the petition promptly after
receiving notice of the hearing.

(ii)The Indian child is over twelve
years of age and objects to the transfer.

(iii)The evidence necessary to decide
the case could not be adequately
presented in the tribal court without
undue hardship to the parties or the
witnesses.

(iv) The parents of a child over five
years of age are not available and the
child has had little or no contact with
the child's tribe or members of the
child's tribe.

(c) Socio-economic conditions and the
perceived adequacy of tribal or Bureau
of Indian Affairs social services or
judicial systems may not be considered
in a determination that good cause
exists.

(d) The burden of establishing good
cause to the contrary shall be on the
party opposing the transfer.

C.3. Commentary
All five criteria that were listed in the

earlier version of the guidelines were
highly controversiaL Comments on the
first two criteria were almost
unanimously negative. The first criterion
was whether the parents were still
Lis ing. The second was whether an
Indian custodian or guardian for the
child had been appointed. These criteria
were criticized as irrelevant and
arbitrary. It was argued that children
who are orphans or have no appointed
Indian custodian or guradian are no
more nor less in need cf the Act's
protections that other children. Ix was
also pointed out that these criteria are

contrary to the decision in Wisconsin
Potawatomies of the Hannahville Indian
Community v. Houston. 397 F. Stipp. 719
(W.D. Mich 1973), which was explicitly
endorsed by the committee that drafted
that Act. The court in that case found
that tribal jurisdiction existed even
duough the children involved were
orphans for whom no guardian had been
appointed.

Although there was some support for
the third and fourth criteria, the
preponderance of the comment
concerning them was critical. The third
criteria was whether the child had little
or no contact with his or her Indian tribe
for a significant period of time. The
fourth wasovhether the child had ever
resided on the reservation for a
significant period of time. These criteria
were criticized, in part, because they
would virtually exclude from transfers
infants who were born off the
reservation. Many argued that the tribe
has a legitimate interest in the welfare
of members who have not had
significant previous contact with the
tribe or the reservation. Some also
argued that these criteria invited the
state courts to be making the kind of
cultural decisons that the Act
contemplated should be made by tribes..
Some argued that the use of vague
words in these criteria accorded state
courts too much discretion.

The fifth criteria was whether a child
over the age of twelve objected to the
transfer. Comment on this criteria was
much more evenly divided and many of
the critics were ambivalent They
worried that young teenagers could be
too easily influenced by the judge or by
social workers. They also argued that
fear of the unknow would cuase many
teenagers to make en ill-considered
decision against transfer.

The first four criteria in the earlier
version were all directed teoard the
question of whether the child's
connections with the reservation were
so tenuous that transfer back to the tribe
is not advised. The circumstances under
which it may be proper for the state
court to take such considerations into
account are set out in the revised
subsection (iv).

It is recommended that in most cases
state court judges not be called upon to
determined whether or not a child's
contacts with a reservation are so
limited that a case should not be
transferred. This may be a valid
consideration since the shock of
changing cultures may, in some cases.
be harmful to the child. This
determination. however, can be made by
the parent, who has a veto over transfer
to tribal court.

This reasoning does not apply,
however, where there is no parent
available to make that decision. The
guidelines recommend that state courts
be authorized to make such
determinations only in these cases
where there is no parent available to
make it.

State court authority to make such
decisions is limited to those cases where
the child is over five years of age. Most
children younger than five years can be
expected to adjust more readily to a
change in cultural environment

The fifth criterion has been retained.
It is true that teenagers may make some
unwise decisions, but it is also true that
their judgment has developed to the
extent that their views ought to be taken
into account in making decisions about
their lives.

The existence of a tribal court is made
an absolute requirement for transfer of a
case. Clearly, the absence of a tribal
court is good cause not to ask the tribe
to try the case. -

Consideration of whether or not the
case can be properly tried in tribal court
without hardship to the parties or
witnesses was included on the strength
of the section-by-section analysis in the
House Report on the Act, which stated
with respect to the f 1911(b), "The
subsection is intended to permit a State
court to apply to apply a modified
doctrine of forum non conveniens, in
appropriate cases. to insure that the
rights of the child as an Indian. the
Indian parents or custodian. and the
tribe are fully protected." Where a child
is in fact living in a dangerous situation,
he or she should not be forced to remain
there simply because the witnesses
cannot afford to travel long distances to
court.

Application of this criterion will tend
to limit transfers to cases involving
Indian chqdren who do not live very far
from the reservation. This problem may
be alleviated in some instances by
having the court come io the witnesses.
The Department is aware of one case
under that Act where transfer was
conditioned on having the tribal court
meet in the city where the family lived.
Some cities hay substantial populations
of members of tribes from distant
reservations. In such situations some
tribes may wish to appoint members
who live in those cities as tribal judges.

The timeliness of the petition for
transfer, discussed at length in the
commentary to section C.1, is listed as a
factor to be considered. Inclusion of this
criterion is designed to encourage the
prompt exercise of the right to petition
for transfer in order to avoid
unnecessary delays. Long periods of
uncertainty concerning the future are
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generally regarded as harmful to the
well-being of children. For that reason, it
is especially important to avoid
unnecessary delays in child custody
proceedings.

Alniost all commenters favored
retention of the paragraph stating that
reservation socio-economic conditions
and the perceived adequacy of tribal
institutions are not to be taken into
account in making good cause
determinations. Some commenters did
suggest, however, that a case not be
transferred if it is clear that a particular
disposition of the case that could only.
be made by the state court held
especially great promise of benefiting
the child.

Such considerations are important but
they have not been listed because the
Department believes such judgments are
best made by tribal courts. Parties who
believe that state court adjudication
would be better for such reasons can
present their reasons to the tribal court
and urge it to decline jurisdiction. The
Department is aware of one case under
the Act where this approach is being
used and believes it is more in keeping
with the confidence Congress has
expressed in tribal courts.

Since Congress has established a
policy of preferring tribal control over
custody decisions affecting tribal
members. the burden of proving that an
exception to that policy ought to be
made in a particular case rests on the
party urging that an exception be made.
This rule is reflected in subsection (d).
C.4. Tribal Court Declination of Transfer

(a)A tribal court to which transfer is
requested may decline to accept such
transfer.

(b)Upon receipt of a transfer petition
the state court shall notify the tribal
court in writing of the proposed transfer.
The notice shall state how long the
tribal court has to make its decision. The
tribal court shall have at least twenty
days from the receipt of notice of a
proposed transfer to decide whether to
decline the transfer. The tribal court
may inform the state court of its
decision to decline either orally or in
writing.

(c)Parties shall file with the tribal
court any arguments they wish to make
either for or against tribal declination of
transfer. Such arguments shall be made
orally in open court or in written
pleadings that are served on all other
parties.

(d) If the case is transferred the state
court shall provide the tribal court with
all available information on the case.

CL Commentary
The previous version of this section

provided that the state court should
presume the tribal court has declined to
accept jurisdiction unless it hears
otherwise. The comments on this isiue
were divided. This section has been .
revised to require the tribal court to
decline the transfer affirmatively if it
does not wish to take the case. This
approach is in keeping with the
apparent intent of Congress. The
language in the Act providing that
transfers are "subject to declination by
the tribal court" indicates that
affirmative action by the tribal court is
required to decline a transfer.

The recommended time limit for a
decision has been extended from ten to
twenty days. The additional time le
needed for the court to become apprised
of factors it may want to consider in
determining whether or not to decline
the transfer.

A new paragraph has been added
recommending that the parties assist the
tribal court in making its decision on
declination by giving the tribal court
their views on the matter.

Transfers ought to be arranged as
simply as possible consistent with due
process. Transfer procedures are a good
subject for tribal-state agreements under
25 U.S.C. f 1919. -

D. Adjudication of Involuntary
Placements, Adoptions, or Terminations
or Terminations of Parental Rights

DI. Access to Reports
Each party to a foster care placement

or termination of parental rights
proceeding under State law involving an
Indian child has the right to examine all
reports or other documents filed with
the court upon which any decision with
respect to such action may be based. No
decision of the court shall be based on
any report or other document not filed
with the court.
D.1. Commentary

The first sentence merely restates the
statutory language verbatim. The second
sentence makes explicit the implicit
assumption of Congress—that the court
will limit its considerations to those
documents and reports that have been
filed with the court.
D.2. Efforts To Alleviate Need To
Remove Child From Parents or Indian
Custodians

Any party petitioning a state court for
foster care placement or termination of
parental rights to an Indian child must
demonstrate to the court that prior to the
commencement of the proceeding active
efforts have been made to alleviate the

need to remove the Indian child from his
or her parents or Wise custodians.
These efforts shall take into account the
prevailing social end mdturel conditions
and way of life of the Indian child's
tribe. They shall also involve and we
the available resources of the extended
family, the tribe, Indian social service
agencies and individual Indian care
givers.
D.2. Commentary

This section elaborates on the
meaning of "breakup of the Indian
family" as used in the Act. "Family
breakup" is sometimes used as a
synonym for divorce. In the context of
this statute, however. it is clear that
Congress meant a situation in which the
family is =able or =willing to raise the
child in a manner that is not likely to
endanger the child's emotional or
physical health, -

This section also recommends that the
petitioner take into account the culture
of the Indian child's tribe and use the
resources of the child's extended family
and tribe in attempting to help the
family function successfully as a home
for the child. The term "individual
Indian care givers" refers to medicine
men and other individual tribal
members who may have developed
special skills that can be used to help
the child's family succeed.

One commenter recommended that
detailed procedures and criteria be
established in order to determine
whether family support efforts had been
adequate. Establishing such procedures
and requirements would involve the
court in second-guessing the
profesaional judgment of social service "
agencies. The Act does not contemplate
such a role for the Courts and they
generally lack the expertise to make
such judgments.
D.3. Standards of Evidence

(a) The court may not issue an order
effecting a foster care placement of an
Indian child unless clear and convincing
evidence is presented. including the
testimony of one of more qualified
expert witnesses, demonstrating that the
child's continued custody with the
child's parents of Indian custodian is
likely to result in serious emotional or
physical damage to the child.

(b)The .court may not order a
termination of parental rights unless the
court's order is supported by evidence
beyond a reasonable doubt, including
the testimony of one or more qualified
expert witnesses, that continued
custody of the child by the parent or
Indian custodian is likely to result in
serious emotional or physical damage to
the child.
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(c) Evidence that onbr shows the
existence of COMPOUND], or fermily
poverty, crowded or Inadequate
homing, alcohol abuse, or new
conforming social behavior doss not
emanate clear and conviscing evideace
that continual custody le Moly le result
in serious emotional or physical damage
to the child. To be deer eal osetvimoi ng,.
the evidence must show the existence of
particular coaditions in the home that
ere likely to result it serious emotional
or physical damage to the particular
child who is the subject of the
proceedieg. The evidence must show the
causal relatiosehip between the
cooditions that exist and the damage
that is likely to result

0.3. Comment-re

The first two paragraphs are
essentially restatement of the statutory
language. By imposing these standards,
Congress has changed the rides of law
of many states with respect to the
placement of Indian childnra. A child
may not be removed simply became
there is 11011140110 else willing to raise the
child who is likely to do a better job or
that it would be "in the best interests of
the child" for him or her to live with
someone sine. Neither can a placement
or termination of parental rights be
ordered simply based on a
determination that the parents or
custodians are "unfit parents." It must
be shown that it is shown that it is
dangerous for the child-to remain with
his or her present custodians. Evidence
of that must be "clear and convincing"
for placements and "beyond a
reasonable doubt" for terminations.

The legislative history of the Act
makes it pervasively clear that Congress
attributes many unwarranted removals
of Indian children to cultural bias on the
part of the courts and social workers
making the decisions. In many cases
children were removed merely because
the family did not conform to the
decision-maker's stereotype of what a
proper family should be—without any
testing of the implicit assumption that
only a family that conformed to that
stereotype could successfully raise
children. Subsection (c) makes it clear
that mere non-conformance with such
stereotypes or the existence of other
behavior or conditions that are
considered bad does not justify a
placement or termination under the
standards imposed by Congress. The
focus must be on whether the particular
conditions are likely to cause serious
damage.

0.41. Qualified Expert Witnesses

(a) Removal of an Indian child from
his or her family must be based on

competent testimony from one or more
experts qualified to speak specifically to
the issue of whether continued custody
by the parents or Indian custodians is
likely to result in serious physical or
emotional damage to the child.

(b) Persons with the following
characteristics are most likely to meet
the requirements for a qualified expert
witness for purposes of Indian child
custody proceedings:

(i) A member of the Indian child's
tribe who is recognized by the tribal
community as lutowiedgeabk in tribal
customs as they pertain to family _
organization and childrearing practices.

(ii) A lay expert witness having
substantial experience in the delivery of
child and family services to Indians, and
extensive knowledge of prevailing social
and cultural standards and childrearing
practices within the Indian child's tribe.

(iii) A professional person having
substantial education and experience in
the area of his or her specialty.

(c) The court or any party may request
the assistance of the Indian 	 tribe
or the Bureau of Indian Affairs agency
serving the Indian child's tribe in
locating persons qualified to serve as
expert witnesses.

0.4 Commentary

The first subsection is intended to
point oat that the issue on which
qualified expert testimony is required is
the question of whether or not serious
damage to the child is likely to occur if
the child is not removed. Basically two
questions are involved. First, is it likely
that the conduct of the parents will
result in serious physical or emotional
harm to the child? Second, if such
conduct will likely cause such harm, can
the parents be persuaded to modify their
conduct?

The party presenting an expert
witness must demonstrate that the
witness is qualified by reason of
educational background and prior
experience to make judgments on those
questions that are substantially more
reliable than judgments that would be
made by nonexperts.

The second subsection makes clear
that knowledge of tribal culture and
childrearing practices will frequently be
very valuable to the court. Determining
the likelihood of future harm frequently
involves predicting future behavior—
which is influenced to a large degree by
culture. Specific behavior patterns will
often need to be placed in the context of
the total culture to determine whether
they are likely to cause serious
emotional harm.

Indian tribes and Bureau of Indian
Affairs personnel frequently know
persons who are knowledgeable

concerning the customs and cultures of
the tribes they serve. Their assistance is
available in helping to locate such
witnesses.

E. Voluntary Proceedings

E.1, Execution of Consent

To be valid. consent to a voluntary
termination of parental rights or
adoption meet be executed in writing
and recorded before a judge or
magistrate of a court of competent
jurisdiction. A certificate of the court
must accompany any consent and must .
certify that the terms and consequences
of the consent were explained in detail
and in the language of the parent or
Indian custodian, if English is not the
primary language, and were fully
u- lorstood by the parent or Indian
custodian. Execution of consent need
not be in open court where
confidentiality is requested or indicated.

E.1. Commentary

This section provides that consent
may be executed before either a judge or
magistrate. The addition of magistrates
was made in response to a suggestion
from Alaska where magistrates are
found in most small communities but
"judges" are more widely scattered. The
term "judge" as used in the statute is not
a term of art and can certainly be
construed to include judicial officers
who are called magistrates in some
states. The statement that consent need
not be in open court where
confidentiality is desired or indicated
was taken directly from the House
Report on the Act. A recommendation
that the guideline list the consequences
of consent that must be described to the
parent or custodian has not been
adopted because the consequences can
vary widely depending on the nature of
the proceeding, state law and the
particular facts of individual cases.

E.2. Content of Consent Document

(a) The consent document shall
contain the name and birthdate of the
Indian child, the name of the Indian
child's tribe, any identifying number or
other indication of the child's
membership in the tribe, if any, and the
name and address of the consenting
parent or Indian custodian.

(b) A consent to foster care placement
shall contain, in addition to the
information specified in (a), the name
and address of the person or entity by or
through whom the placement was
arranged, if any, or the name and
address of the prospective foster
parents, if known at the time.

(c) A consent to termination of
parental rights or adoption shall contain,
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in addition to the Information specified
in (a), the name and address of the
person or entity by or through whom
any preadoptive or adoptive placement
has been or is to be arranged.
E.Z. Commentary

This section specifies the basic
information about the placement or
termination to which the parent or
Indian custodian is consenting to assure
that consent is knowing and also to
document what took place.
E.S. Withdrawal of Consent to

_ Placement
Where a parent or Indian custodian

has consented to a foster care
placement under state law, such consent
may be withdrawn at any time by filing,
in the court where consent was
executed and filed, an instrument
executed by the parent or Indian
custodian. When a parent or Indian
custodian withdraws consent to foster
cafe placement, the child shall as soon
as is practicable be returned to that
parent or Indian custodian.
E.3. Commentary

This section specifies that withdrawal
of consent shall be filed in the same
court where the consent document itself
was executed.
E.4. Withdrawal of Consent to
Adoption

A consent to termination of parental
rights or adoption may be withdrawn by
the parent at any time prior to entry of a
final decree of voluntary termination or

_ adoption by filing in the court where. the _
consent is filed an instrument executed
under oath by the parent stipulating his
or her intention to withdraw such
consent. The clerk of the court where
the withdrawal of consent is filed shall
promptly notify the party by or through
whom any preadoptive or adoptive
placement has been arranged of such
filing and that party shall insure the
return of the child to the parent as soon
as practicable.

E.4. Commentary
This provision recommends that the

clerk of the court be responsible for
notifying the family with whom the child
has been placed that consent has been
withdrawn. The court's involvement
frequently may be necessary since the
biological parents are often not told who
the adoptive parents are.
F. Dispositions

F.1. Adoptive Placements
(a) In any adoptive placement of an

Indian child under state law preference
must be given (in the order listed below)

absent good cause to the contrary, to
placement of the child with:

(I) A member of the child's extended
family;

(U) Other members .of the Indian
child's tribe; or

(iii) Other Indian families, including
families of singlets.

(b)The Indian child's tribe may
establish a different order of preference
by resolution. That order ofiereference
must be followed so long as placement
is the least restrictive setting
appropriate to the child's needs.

(c) Unless a consenting parent
evidences a desire for anonymity, the
court orlooney shall notify the child's
extended family and the Indian child's
tribe that their members will be given
preference in the adoption decision.
F.1.: Commentary

This section makes clear that	 -
preference shall be given in the-order
listed in the Act. The Act clearly
recognizes the role of the child's
extended family in helping to raise
children. The extended family should be
looked to first when it becomes
necessary to remove the child from the
custody of his or her parents. Because of
differences in cultures among tribes,
placement within the same tribe is
preferable.

This section also provides that single
parent families shall be considered for
placements. The legislative history of
the Act makes it clear that Congress
intended custody decisions to be made
based on a consideration of the present
or potential custodian's ability to
provide the necessary care, supervision
and support for the child rather than on
preconceived notions of proper family
composition.

The third subsection recommends that
the court or agent make an active effort
to fund out if there are families entitled
to preference who would be willing to.
adopt the child. This provision
recognizes, however, that the consenting
parent's request for anonymity takes
precedence over efforts to find a home
consistent with the Act's priorities.

F.2. Foster Care or Preadoptive
Placements

In any foster care or preadoptive
placement of an Indian child:

(a) The child must be placed in the
least restrictive setting which

(i) most approximates a family;
(ii) in which his or her special needs

may be met; and
(iii) which is in reasonable proximity

to his or her home.
(b) Preference must be given in the

following order, absent good cause to
the contrary, to placement with:

(I) A member of the Indian child's
extended family;

(11) A foster home. licensed, approved
or specified by the Indian child's tribe,
whether on or off the reservation;

(iii) An Whim foster home licensed or
approved by an authorized non-Indian
liosnehm authority; or

(iv) An institution for children
approved by yr Indies tribe or operated
by an Indian organization which has a
prograie suitable to meet the child's
needs.

(c) The Indian child's tribe may
establish *different order of preference
by resolution.end that order of
preference shall be followed so long as
the criteria enumerated in stsbeection (a)
are met.

F.2. Commentary
This gaideline simply restates the

provisions of the Act.
F.3. Good Cause To Modify Preferences

(a) For purposes of foster care.
preadoptive or adoptive placement, a
determination of good cause sot to
follow the order of preference set out
above shall be based on one or more of
the following consideration=

(I) The request of the biological
parents or the child when the child is of
sufficient age.

(ii) The extraordinary physical or
emotional needs of the child as
established by testimony of a- qualified
expert witness.

The unavailability of suitable.
families for placement after a diligent
search has been completed for families
meeting the preference criteria.

(b) The burden of establishing the
existence of good cause not to follow
the order of preferences established in
subsection (b) shall be on the party
urging that the preferences not be
followed.

F.3. Commentary
The Act indicates that the court is to

give preference to confidentiality
requests by parents in making
placements. Paragraph (i) is intended to
permit parents to ask that the order of
preference not be followed because it
would prejudice confidentiality or for
other reasons. The wishes of an older
child are important in making an
effective *cement.

In a few cases a child may need
highly specialized treatment services
that are unavailable in the community
where the families who meet the
preference criteria live. Paragraph (ii)
recommends that such considerations be
considered as good cause to the
contrary.

Appendix B  --  Page B-13



Federal Register / Vol. 44, No. 228 Monday, November 28, 1979 1 Notices
	

87595

Paragraph (ill) recommends that a
diligent attempt to find a suitable family
meeting the preference criteria be rude
before consideration of i& non-preference
.iaceraent be considered. A diligent

attempt to find a suitable family
includes at a minimum, contact with the
child's tribal social service program, a
search of all county nr state listings of
available Indian homes and contact
with nationally known Indian programs
with available placement resources.

Since Congress has established a
clear preference for placements within
the tribal culture, it is recommended in
subsection (b) that the party urging an
exception be made be required to bear
the burden of proving and exception is
necessary.

C. Post-Trial Rights

GA. Petition To Vacate Adoption
(a) Within two years after a final

decree of adoption of any Indian child
by a state court, or within any longer
period of time permitted by the law of
the state, a parent who executed a
consent to terminationof paternat rights
or adoption of that child may petition
the court in which the final adoption
decree was entered to vacate the decree
and revoke the consent on the grounds
that such consent was obtained by fraud
or duress.

(b] Upon the filing of such petition, the
court shall give notice to all parties to
the adoption proceedings and shall
proceed to hold a hearing on the
petition. Where the court finds that the
parent's consent was obtained through
fraud or duress, it must vacate the
decree of adoption and order the
consent revoked and order the child
returned to the parent.
G.1. Commentary

This section recommends that the
petition to vacate an adoption be
brought in the same court in which the
decree was entered, since that court
dearly has jurisdiction, and witnesses
on_the issue of fraud or duress are most
likely to be within its jurisdiction.

G.2. Adult Adoptee Rights
(al Upon application by an Indian

individual who has reached age 18 who
was the subject of an adoptive
placement. the court which entered the
final decree must inform such individual
of the tribal affiliations. if any of the
individual's biological parents and
provide such other information
necessary to protect any rights flowing
from the individual's tribal relationship.

(b) The section applies regardless of
whether or not the original adoption
was subject to the provisions of the Act.

(c) Where state law prohibits
revelation of the identity of the
biological parent, assistance of the
Bureau of Indian Affairs shall be sought
where necessary to help an adoptee
who is eligible for membership in a tribe
establish that right without breaching
the confidentiality of the record.
G.2. Commentary

Subsection (b) makes clear that
adoptions completed prior to May 7,
1979, are covered by this provision. The
Act states that moot portions of Title I
do not "affect a proceeding under State
law" initiated or completed prior to May
7, 1979. Providing information to an
adult adoptee, however, cannot be said
to affect the proceeding by which the
adoption was ordered.

The legislative history of the Act
makes it clear that this Act was not
inte.eded to supersede the decision of
state legislatures on whether adult
adoptees may be told the names of their
biological parents. The intent is simply
to assure the protection of rights
deriving from tribal membership. Where
a state law prohibits disclosure of the
identity of the biological parents. tribal
rights can be protected by asking the
BIA to check confidentially whether the
adult adoptee meets the requirements
for membership in an Indian tribe. If the
adoptee does meet those requirements,
the BIA can certify that fact to the
appropriate tribe.

G.3. Notice of Change in Child's Status
(a) Whenever a final decree of

adoption of an Indian child has been
vacated or set aside. or the adoptive
parent has voluntarily consented to the
termination of his or her parental rights
to the child or whenever an Indian child
is removed from a foster care home or
institution for the purpose of further
foster care. preadoptive placement, or
adoptive placement, notice by the court
or an agency authorized by the court
shall be given to the child's biological
parents or prior Indian custodians. Such
notice shall inform the recipient of his or
her right to petition for return of custody
of the child.

(b) A parent or Indian custodian may
waive his or her right to such notice by
executing a written waiver of notice
filed with the court Such waiver may be
revoked at any time by filing with the
court a written notice of revocation, but
such revocation would not affect any
proceeding which occurred before the
filing of the notice of revocation.
G.3. Commentary

This section provides guidelines to aid
courts in applying the provisions of
Section 106 of the Act. Section 106 gives

legal standing to a biological parent or
prior Indian custodian to petition for
return of a child in cases of failed
adoptions or changes in placement in
situations where there has been a
termination of parental rights. Section
108(b) provides the whenever an Indian
child is removed from a foster care
home or institution for the purpose of
further foster care, preadoptive
placement, or adoptive placement, such
placement is to be in accordance with
the provisions of the Act—which
requires notice to the biological parents.

The Act is silent on the question of
whether a parent or Indian custodian
can waive the right to further notice.
Obviously, there will be cases in which
the biological parents will prefer not to
receive notice once their parental rights
have teen relinquished or terminated.
This section provides for such waivers
but, because the Act establishes an
absolute right to participate in any
future proceedings and to petition the
court for return of the child, the waiver
is revocable.

GA. Maintenance of Records
The state shall establish a single

location where all records of every
foster care, preadoptive placement and
adoptive placement of Indian children
by courts of that state will be available
within seven days of a request by an
Indian child's tribe or the Secretary. The
records shall contain, at a minimum, the
petition or complaint, all substantive
orders entered in the proceeding, and
the complete record of the placement
determination.
G.4. Commentary

This section of the guidelines provides
a procedure for implementing the
provisions of 25 U.S.C. 1 1915(e). This
section has been modified from the
previous version which required that all
records be maintained in a single
location within the state. As revised this
section provides only that the records be
retrievable by a single office that would
make them available to the requester
within seven days of a request. For
some states (especially Alaska)
centralization of the records themselves
would create major administrative
burdens. So Iong as the records can be
promptly made available at a single
location, the intent of this section that
the records be readily available will be
satisfied.
Forrest I. Gaud.
Assistant Secretary. Indian Affairs.
November 16.1979.
(FR Doc. 71.-26231 Filed 11-Z3-791 8.45 ern]
DEMO CODE 4310-02-M
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Senate Bill No. 678

CHAPTER 838

An act to amend Sections 3041, 7821, 7822, 8616.5, 8620, 8710, and
9210 of, to add Sections 7892.5, 7907.3, 8606.5, 8619.5, 9208, and 9209
to, to add Part 3 (commencing with Section 170) to Division 1 of, and to
repeal Section 7810 of, the Family Code, to amend Sections 1510, 1511,
1513, 1516.5, and 1601 of, to add Sections 1449, 1459, 1459.5, 1460.2,
1474, and 1500.1 to, and to repeal Section 2112 of, the Probate Code, and
to amend Sections 290.1, 290.2, 291, 292, 293, 294, 295, 297, 305.5, 317,
361, 366, 366.26, 727.4, 10553.1, and 16507.4 of, to add Sections 110,
224, 224.1, 224.2, 224.3, 224.4, 224.5, 224.6, 306.6, 361.31, and 361.7 to,
and to repeal Section 360.6 of, the Welfare and Institutions Code, relating
to Indian children.

[Approved by Governor September 30, 2006. Filed with
Secretary of State September 30, 2006.]

legislative counsel’s digest

SB 678, Ducheny. Indian children.
Existing federal law, the Indian Child Welfare Act, governs the

proceedings for determining the placement of an Indian child when that
child is removed from the custody of his or her parent or guardian.
Existing law authorizes tribes recognized under federal law to intervene in
these proceedings.

Existing provisions of state law govern child custody proceedings,
adoption proceedings, including postadoption contact agreements,
dependency proceedings, including termination of parental rights, the
voluntary relinquishment of a child by a parent, and guardianship
proceedings. Existing law recognizes that the Indian Child Welfare Act
applies if the subject of these proceedings is or may be an Indian child and
specifies conforming procedures in these cases with regard to the right to
notice and intervention accorded the child’s tribe and the standard of proof
applied in evaluating the evidence submitted, among other things.

This bill would revise, recast, and expand various provisions of state
law to, among other things, apply to certain children who do not come
within the definition of an Indian child for purposes of the Indian Child
Welfare Act, and would provide that a parent, Indian custodian, or tribe
may intervene in child custody proceedings involving children with Indian
ancestry, as specified. The bill would also authorize a tribe to participate in
dependency proceedings involving an Indian child, as specified. The bill
would provide that an Indian child’s parent’s consent to adoption or
guardianship is invalid unless it meets specified standards. The bill would
specify that if an Indian custodian or biological parent of an Indian child in

90
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guardianship proceedings lacks the financial ability to retain counsel and
requests that appointment, certain provisions of the Indian Child Welfare
Act regarding court-appointed counsel would apply.

Existing law also requires, until January 1, 2010, a social worker to
make a home visit and conduct a criminal records check of persons living
in a home before placing the child in the home. Existing law creates
certain notification requirements for probation officers and social workers
in child custody cases.

This bill would delete that termination date, thereby making that
provision effective indefinitely. This bill would require probation officers
and social workers to provide additional notices in cases involving Indian
children.

Because this bill would impose additional duties on social workers and
other county employees, the bill would impose a state-mandated local
program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state,
reimbursement for those costs shall be made pursuant to these statutory
provisions.

This bill would incorporate additional changes to Section 295 of the
Welfare and Institutions Code proposed by SB 1667 to become operative
only if this bill and SB 1667 are enacted and become effective on or before
January 1, 2007, and this bill is enacted last.

This bill would incorporate additional changes to Section 317 of the
Welfare and Institutions Code proposed by AB 2480 to become operative
only if this bill and AB 2480 are enacted and become effective on or
before January 1, 2007, and this bill is enacted last.

The people of the State of California do enact as follows:

SECTION 1. Part 3 (commencing with Section 170) is added to
Division 1 of the Family Code, to read:

PART 3.  INDIAN CHILDREN

170. (a)  As used in this code, unless the context otherwise requires,
the terms “Indian,” “Indian child,” “Indian child’s tribe,” “Indian
custodian,” “Indian organization,” “Indian tribe,” “reservation,” and “tribal
court” shall be defined as provided in Section 1903 of the Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(b)  When used in connection with an Indian child custody proceeding,
the terms “extended family member” and “parent” shall be defined as
provided in Section 1903 of the Indian Child Welfare Act.

90
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(c)  “Indian child custody proceeding” means a “child custody
proceeding” within the meaning of Section 1903 of the Indian Child
Welfare Act, including a voluntary or involuntary proceeding that may
result in an Indian child’s temporary or long-term foster care or
guardianship placement if the parent or Indian custodian cannot have the
child returned upon demand, termination of parental rights, or adoptive
placement. An “Indian child custody proceeding” does not include a
proceeding under this code commenced by the parent of an Indian child to
determine the custodial rights of the child’s parents, unless the proceeding
involves a petition to declare an Indian child free from the custody or
control of a parent or involves a grant of custody to a person or persons
other than a parent, over the objection of a parent.

(d)  If an Indian child is a member of more than one tribe or is eligible
for membership in more than one tribe, the court shall make a
determination, in writing together with the reasons for it, as to which tribe
is the Indian child’s tribe for purposes of the Indian child custody
proceeding. The court shall make that determination as follows:

(1)  If the Indian child is or becomes a member of only one tribe, that
tribe shall be designated as the Indian child’s tribe, even though the child
is eligible for membership in another tribe.

(2)  If an Indian child is or becomes a member of more than one tribe, or
is not a member of any tribe but is eligible for membership in more than
one tribe, the tribe with which the child has the more significant contacts
shall be designated as the Indian child’s tribe. In determining which tribe
the child has the more significant contacts with, the court shall consider,
among other things, the following factors:

(A)  The length of residence on or near the reservation of each tribe and
frequency of contact with each tribe.

(B)  The child’s participation in activities of each tribe.
(C)  The child’s fluency in the language of each tribe.
(D)  Whether there has been a previous adjudication with respect to the

child by a court of one of the tribes.
(E)  Residence on or near one of the tribes’ reservations by the child’s

parents, Indian custodian or extended family members.
(F)  Tribal membership of custodial parent or Indian custodian.
(G)  Interest asserted by each tribe in response to the notice specified in

Section 180.
(H)  The child’s self identification.
(3)  If an Indian child becomes a member of a tribe other than the one

designated by the court as the Indian child’s tribe under paragraph (2),
actions taken based on the court’s determination prior to the child’s
becoming a tribal member shall continue to be valid.

175. (a)  The Legislature finds and declares the following:
(1)  There is no resource that is more vital to the continued existence

and integrity of recognized Indian tribes than their children, and the State
of California has an interest in protecting Indian children who are
members of, or are eligible for membership in, an Indian tribe. The state is

90
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committed to protecting the essential tribal relations and best interest of an
Indian child by promoting practices, in accordance with the Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.) and other applicable law,
designed to prevent the child’s involuntary out-of-home placement and,
whenever the placement is necessary or ordered, by placing the child,
whenever possible, in a placement that reflects the unique values of the
child’s tribal culture and is best able to assist the child in establishing,
developing, and maintaining a political, cultural, and social relationship
with the child’s tribe and tribal community.

(2)  It is in the interest of an Indian child that the child’s membership in
the child’s Indian tribe and connection to the tribal community be
encouraged and protected, regardless of any of the following:

(A)   Whether the child is in the physical custody of an Indian parent or
Indian custodian at the commencement of a child custody proceeding.

(B)   Whether the parental rights of the child’s parents have been
terminated.

(C)   Where the child has resided or been domiciled.
(b)  In all Indian child custody proceedings the court shall consider all

of the findings contained in subdivision (a), strive to promote the stability
and security of Indian tribes and families, comply with the federal Indian
Child Welfare Act, and seek to protect the best interest of the child.
Whenever an Indian child is removed from a foster care home or
institution, guardianship, or adoptive placement for the purpose of further
foster care, guardianship, or adoptive placement, placement of the child
shall be in accordance with the Indian Child Welfare Act.

(c)  A determination by an Indian tribe that an unmarried person, who is
under the age of 18 years, is either (1) a member of an Indian tribe or (2)
eligible for membership in an Indian tribe and a biological child of a
member of an Indian tribe shall constitute a significant political affiliation
with the tribe and shall require the application of the federal Indian Child
Welfare Act to the proceedings.

(d)  In any case in which this code or other applicable state or federal
law provides a higher standard of protection to the rights of the parent or
Indian custodian of an Indian child, or the Indian child’s tribe, than the
rights provided under the Indian Child Welfare Act, the court shall apply
the higher standard.

(e)  Any Indian child, the Indian child’s tribe, or the parent or Indian
custodian from whose custody the child has been removed, may petition
the court to invalidate an action in an Indian child custody proceeding for
foster care, guardianship placement, or termination of parental rights if the
action violated Sections 1911, 1912, and 1913 of the Indian Child Welfare
Act (25 U.S.C. Sec. 1901 et seq.). Nothing in this section is intended to
prohibit, restrict, or otherwise limit any rights under Section 1914 of the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

177. (a)  In an Indian child custody proceeding, the court shall apply
Sections 224.2 to 224.6, inclusive, and Sections 305.5, 361.31, and 361.7

90

— 4 —Ch. 838

Appendix C  --  Page C-6



of the Welfare and Institutions Code, and the following rules from the
California Rules of Court, as they read on January 1, 2005:

(1)  Paragraph (7) of subdivision (b) of Rule 1410.
(2)  Subdivision (i) of Rule 1412.
(b)  In the provisions cited in subdivision (a), references to social

workers, probation officers, county welfare department, or probation
department shall be construed as meaning the party seeking a foster care
placement, guardianship, or adoption under this code.

(c)  This section shall only apply to proceedings involving an Indian
child.

180. (a)  In an Indian child custody proceeding notice shall comply
with subdivision (b) of this section.

(b)  Any notice sent under this section shall be sent to the minor’s parent
or legal guardian, Indian custodian, if any, and the Indian child’s tribe and
shall comply with all of the following requirements:

(1)  Notice shall be sent by registered or certified mail with return
receipt requested. Additional notice by first-class mail is recommended,
but not required.

(2)  Notice to the tribe shall be to the tribal chairperson, unless the tribe
has designated another agent for service.

(3)  Notice shall be sent to all tribes of which the child may be a
member or eligible for membership until the court makes a determination
as to which tribe is the Indian child’s tribe in accordance with subdivision
(d) of Section 170, after which notice need only be sent to the tribe
determined to be the Indian child’s tribe.

(4)   Notice, to the extent required by federal law, shall be sent to the
Secretary of the Interior’s designated agent, the Sacramento Area Director,
Bureau of Indian Affairs. If the identity or location of the Indian child’s
tribe is known, a copy of the notice shall also be sent directly to the
Secretary of the Interior unless the Secretary of the Interior has waived
that notice in writing and the person responsible for giving notice under
this section has filed proof of the waiver with the court.

(5)  In addition to the information specified in other sections of this
article, notice shall include all of the following information:

(A)  The name, birthdate, and birthplace of the Indian child, if known.
(B)  The name of any Indian tribe in which the child is a member or may

be eligible for membership, if known.
(C)  All names known of the Indian child’s biological parents,

grandparents, and great-grandparents, or Indian custodians, including
maiden, married, and former names or aliases, as well as their current and
former addresses, birthdates, places of birth and death, tribal enrollment
numbers, and any other identifying information, if known.

(D)  A copy of the petition by which the proceeding was initiated.
(E)  A copy of the child’s birth certificate, if available.
(F)  The location, mailing address, and telephone number of the court

and all parties notified pursuant to this section.
(G)  A statement of the following:
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(i)  The absolute right of the child’s parents, Indian custodians, and tribe
to intervene in the proceeding.

(ii)  The right of the child’s parents, Indian custodians, and tribe to
petition the court to transfer the proceeding to the tribal court of the Indian
child’s tribe, absent objection by either parent and subject to declination
by the tribal court.

(iii)  The right of the child’s parents, Indian custodians, and tribe to,
upon request, be granted up to an additional 20 days from the receipt of the
notice to prepare for the proceeding.

(iv)   The potential legal consequences of the proceedings on the future
custodial rights of the child’s parents or Indian custodians.

(v)   That if the parents or Indian custodians are unable to afford
counsel, counsel will be appointed to represent the parents or Indian
custodians pursuant to Section 1912 of the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.).

(vi)   That the information contained in the notice, petition, pleading,
and other court documents is confidential, so any person or entity notified
shall maintain the confidentiality of the information contained in the notice
concerning the particular proceeding and not reveal it to anyone who does
not need the information in order to exercise the tribe’s rights under the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(c)  Notice shall be sent whenever it is known or there is reason to know
that an Indian child is involved, and for every hearing thereafter,
including, but not limited to, the hearing at which a final adoption order is
to be granted. After a tribe acknowledges that the child is a member or
eligible for membership in that tribe, or after the Indian child’s tribe
intervenes in a proceeding, the information set out in subparagraphs (C),
(D), (E), and (G) of paragraph (5) of subdivision (b) need not be included
with the notice.

(d)  Proof of the notice, including copies of notices sent and all return
receipts and responses received, shall be filed with the court in advance of
the hearing except as permitted under subdivision (e).

(e)  No proceeding shall be held until at least 10 days after receipt of
notice by the parent, Indian custodian, the tribe, or the Bureau of Indian
Affairs. The parent, Indian custodian, or the tribe shall, upon request, be
granted up to 20 additional days to prepare for the proceeding. Nothing
herein shall be construed as limiting the rights of the parent, Indian
custodian, or tribe to 10 days’ notice if a lengthier notice period is required
under this code.

(f)  With respect to giving notice to Indian tribes, a party shall be subject
to court sanctions if that person knowingly and willfully falsifies or
conceals a material fact concerning whether the child is an Indian child, or
counsels a party to do so.

(g)  The inclusion of contact information of any adult or child that
would otherwise be required to be included in the notification pursuant to
this section, shall not be required if that person is at risk of harm as a result
of domestic violence, child abuse, sexual abuse, or stalking.
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185. (a)  In a custody proceeding involving a child who would otherwise
be an Indian child based on the definition contained in paragraph (4) of
Section 1903 of the federal Indian Child Welfare Act (25 U.S.C. Sec. 1901
et seq.), but is not an Indian child based on status of the child’s tribe, as
defined in paragraph (8) of Section 1903 of the federal Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.), the court may permit the tribe
from which the child is descended to participate in the proceeding upon
request of the tribe.

(b)  If the court permits a tribe to participate in a proceeding, the tribe
may do all of the following, upon consent of the court:

(1)  Be present at the hearing.
(2)  Address the court.
(3)  Request and receive notice of hearings.
(4)  Request to examine court documents relating to the proceeding.
(5)  Present information to the court that is relevant to the proceeding.
(6)  Submit written reports and recommendations to the court.
(7)  Perform other duties and responsibilities as requested or approved

by the court.
(c)  If more than one tribe requests to participate in a proceeding under

subdivision (a), the court may limit participation to the tribe with which
the child has the most significant contacts, as determined in accordance
with paragraph (2) of subdivision (d) of Section 170.

(d)  This section is intended to assist the court in making decisions that
are in the best interest of the child by permitting a tribe in the
circumstances set out in subdivision (a) to inform the court and parties to
the proceeding about placement options for the child within the child’s
extended family or the tribal community, services and programs available
to the child and the child’s parents as Indians, and other unique interests
the child or the child’s parents may have as Indians. This section shall not
be construed to make the Indian Child Welfare Act (25 U.S.C. Sec. 1901
et seq.), or any state law implementing the Indian Child Welfare Act,
applicable to the proceedings, or to limit the court’s discretion to permit
other interested persons to participate in these or any other proceedings.

(e)  This section shall only apply to proceedings involving an Indian
child.

SEC. 2. Section 3041 of the Family Code is amended to read:
3041. (a)  Before making an order granting custody to a person or

persons other than a parent, over the objection of a parent, the court shall
make a finding that granting custody to a parent would be detrimental to
the child and that granting custody to the nonparent is required to serve the
best interest of the child. Allegations that parental custody would be
detrimental to the child, other than a statement of that ultimate fact, shall
not appear in the pleadings. The court may, in its discretion, exclude the
public from the hearing on this issue.

(b)  Subject to subdivision (d), a finding that parental custody would be
detrimental to the child shall be supported by clear and convincing
evidence.
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(c)  As used in this section, “detriment to the child” includes the harm of
removal from a stable placement of a child with a person who has
assumed, on a day-to-day basis, the role of his or her parent, fulfilling both
the child’s physical needs and the child’s psychological needs for care and
affection, and who has assumed that role for a substantial period of time.
A finding of detriment does not require any finding of unfitness of the
parents.

(d)  Notwithstanding subdivision (b), if the court finds by a
preponderance of the evidence that the person to whom custody may be
given is a person described in subdivision (c), this finding shall constitute
a finding that the custody is in the best interest of the child and that
parental custody would be detrimental to the child absent a showing by a
preponderance of the evidence to the contrary.

(e)  Notwithstanding subdivisions (a) to (d), inclusive, if the child is an
Indian child, when an allegation is made that parental custody would be
detrimental to the child, before making an order granting custody to a
person or persons other than a parent, over the objection of a parent, the
court shall apply the evidentiary standards described in subdivisions (d),
(e), and (f) of Section 1912 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.) and Sections 224.6 and 361.7 of the Welfare and
Institutions Code and the placement preferences and standards set out in
Section 361.31 of the Welfare and Institutions Code and Section 1922 of
the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

SEC. 3. Section 7810 of the Family Code is repealed.
SEC. 4. Section 7821 of the Family Code is amended to read:
7821. A finding pursuant to this chapter shall be supported by clear

and convincing evidence, except as otherwise provided.
SEC. 5. Section 7822 of the Family Code is amended to read:
7822. (a)  A proceeding under this part may be brought where the child

has been left without provision for the child’s identification by the child’s
parent or parents or by others or has been left by both parents or the sole
parent in the care and custody of another for a period of six months or by
one parent in the care and custody of the other parent for a period of one
year without any provision for the child’s support, or without
communication from the parent or parents, with the intent on the part of
the parent or parents to abandon the child.

(b)  The failure to provide identification, failure to provide support, or
failure to communicate is presumptive evidence of the intent to abandon.
If the parent or parents have made only token efforts to support or
communicate with the child, the court may declare the child abandoned by
the parent or parents.

(c)  If the child has been left without provision for the child’s
identification and the whereabouts of the parents are unknown, a petition
may be filed after the 120th day following the discovery of the child and
citation by publication may be commenced. The petition may not be heard
until after the 180th day following the discovery of the child.
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(d)  If the parent has placed the child for adoption and has not refused to
give the required consent to adoption, evidence of the adoptive placement
shall not in itself preclude the court from finding an intent on the part of
that parent to abandon the child. If the parent has placed the child for
adoption and has refused to give the required consent to adoption but has
not taken reasonable action to obtain custody of the child, evidence of the
adoptive placement shall not in itself preclude the court from finding an
intent on the part of that parent to abandon the child.

(e)  Notwithstanding subdivisions (a), (b), (c), and (d), if the parent of
an Indian child has transferred physical care, custody and control of the
child to an Indian custodian, that action shall not be deemed to constitute
an abandonment of the child, unless the parent manifests the intent to
abandon the child by either of the following:

(1)  Failing to resume physical care, custody, and control of the child
upon the request of the Indian custodian provided that if the Indian
custodian is unable to make a request because the parent has failed to keep
the Indian custodian apprised of his or her whereabouts and the Indian
custodian has made reasonable efforts to determine the whereabouts of the
parent without success, there may be evidence of intent to abandon.

(2)  Failing to substantially comply with any obligations assumed by the
parent in his or her agreement with the Indian custodian despite the Indian
custodian’s objection to the noncompliance.

SEC. 6. Section 7892.5 is added to the Family Code, to read:
7892.5. The court shall not declare an Indian child free from the

custody or control of a parent, unless both of the following apply:
(a)  The court finds, supported by clear and convincing evidence, that

active efforts were made in accordance with Section 361.7 of the Welfare
and Institutions Code.

(b)  The court finds, supported by evidence beyond a reasonable doubt,
including testimony of one or more “qualified expert witnesses” as
described in Section 224.5 of the Welfare and Institutions Code, that the
continued custody of the child by the parent is likely to result in serious
emotional or physical damage to the child.

(c)  This section shall only apply to proceedings involving an Indian
child.

SEC. 7. Section 7907.3 is added to the Family Code, to read:
7907.3. The Interstate Compact on the Placement of Children shall not

apply to any placement, sending, or bringing of an Indian child into
another state pursuant to a transfer of jurisdiction to a tribal court under
Section 1911 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et
seq.).

SEC. 8. Section 8606.5 is added to the Family Code, to read:
8606.5. (a)  Notwithstanding any other section in this part, and in

accordance with Section 1913 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.), consent to adoption given by an Indian child’s parent is
not valid unless both of the following occur:
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(1)  The consent is executed in writing at least 10 days after the child’s
birth and recorded before a judge.

(2)  The judge certifies that the terms and consequences of the consent
were fully explained in detail in English and were fully understood by the
parent or that they were interpreted into a language that the parent
understood.

(b)  The parent of an Indian child may withdraw his or her consent to
adoption for any reason at any time prior to the entry of a final decree of
adoption and the child shall be returned to the parent.

(c)  After the entry of a final decree of adoption of an Indian child, the
Indian child’s parent may withdraw consent to the adoption upon the
grounds that consent was obtained through fraud or duress and may
petition the court to vacate such decree. Upon a finding that such consent
was obtained through fraud or duress, the court shall vacate such decree
and return the child to the parent, provided that no adoption that has been
effective for at least 2 years may be invalidated unless otherwise permitted
under state law.

SEC. 9. Section 8616.5 of the Family Code is amended to read:
8616.5. (a)  The Legislature finds and declares that some adoptive

children may benefit from either direct or indirect contact with birth
relatives, including the birth parent or parents or an Indian tribe, after
being adopted. Postadoption contact agreements are intended to ensure
children of an achievable level of continuing contact when contact is
beneficial to the children and the agreements are voluntarily entered into
by birth relatives, including the birth parent or parents or an Indian tribe,
and adoptive parents. Nothing in this section requires all of the listed
parties to participate in the development of a postadoption contact
agreement in order for the agreement to be entered into.

(b)  (1)  Nothing in the adoption laws of this state shall be construed to
prevent the adopting parent or parents, the birth relatives, including the
birth parent or parents or an Indian tribe, and the child from voluntarily
entering into a written agreement to permit continuing contact between the
birth relatives, including the birth parent or parents or an Indian tribe, and
the child if the agreement is found by the court to have been entered into
voluntarily and to be in the best interests of the child at the time the
adoption petition is granted.

(2)  Except as provided in paragraph (3), the terms of any postadoption
contact agreement executed under this section shall be limited to, but need
not include, all of the following:

(A)  Provisions for visitation between the child and a birth parent or
parents and other birth relatives, including siblings, and the child’s Indian
tribe if the case is governed by the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.).

(B)  Provisions for future contact between a birth parent or parents or
other birth relatives, including siblings, or both, and the child or an
adoptive parent, or both, and in cases governed by the Indian Child
Welfare Act, the child’s Indian tribe.
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(C)  Provisions for the sharing of information about the child in the
future.

(3)  The terms of any postadoption contact agreement shall be limited to
the sharing of information about the child, unless the child has an existing
relationship with the birth relative.

(c)  At the time an adoption decree is entered pursuant to a petition filed
pursuant to Section 8714, 8714.5, 8802, 8912, or 9000, the court entering
the decree may grant postadoption privileges if an agreement for those
privileges has been entered into, including agreements entered into
pursuant to subdivision (f) of Section 8620. The hearing to grant the
adoption petition and issue an order of adoption may be continued as
necessary to permit parties who are in the process of negotiating a
postadoption agreement to reach a final agreement.

(d)  The child who is the subject of the adoption petition shall be
considered a party to the postadoption contact agreement. The written
consent to the terms and conditions of the postadoption contact agreement
and any subsequent modifications of the agreement by a child who is 12
years of age or older is a necessary condition to the granting of privileges
regarding visitation, contact, or sharing of information about the child,
unless the court finds by a preponderance of the evidence that the
agreement, as written, is in the best interests of the child. Any child who
has been found to come within Section 300 of the Welfare and Institutions
Code or who is the subject of a petition for jurisdiction of the juvenile
court under Section 300 of the Welfare and Institutions Code shall be
represented by an attorney for purposes of consent to the postadoption
contact agreement.

(e)  A postadoption contact agreement shall contain the following
warnings in bold type:

(1)  After the adoption petition has been granted by the court, the
adoption cannot be set aside due to the failure of an adopting parent, a
birth parent, a birth relative, an Indian tribe, or the child to follow the
terms of this agreement or a later change to this agreement.

(2)  A disagreement between the parties or litigation brought to enforce
or modify the agreement shall not affect the validity of the adoption and
shall not serve as a basis for orders affecting the custody of the child.

(3)  A court will not act on a petition to change or enforce this
agreement unless the petitioner has participated, or attempted to
participate, in good faith in mediation or other appropriate dispute
resolution proceedings to resolve the dispute.

(f)  Upon the granting of the adoption petition and the issuing of the
order of adoption of a child who is a dependent of the juvenile court,
juvenile court dependency jurisdiction shall be terminated. Enforcement of
the postadoption contact agreement shall be under the continuing
jurisdiction of the court granting the petition of adoption. The court may
not order compliance with the agreement absent a finding that the party
seeking the enforcement participated, or attempted to participate, in good
faith in mediation or other appropriate dispute resolution proceedings
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regarding the conflict, prior to the filing of the enforcement action, and
that the enforcement is in the best interests of the child. Documentary
evidence or offers of proof may serve as the basis for the court’s decision
regarding enforcement. No testimony or evidentiary hearing shall be
required. The court shall not order further investigation or evaluation by
any public or private agency or individual absent a finding by clear and
convincing evidence that the best interests of the child may be protected or
advanced only by that inquiry and that the inquiry will not disturb the
stability of the child’s home to the detriment of the child.

(g)  The court may not award monetary damages as a result of the filing
of the civil action pursuant to subdivision (e) of this section.

(h)  A postadoption contact agreement may be modified or terminated
only if either of the following occurs:

(1)  All parties, including the child if the child is 12 years of age or older
at the time of the requested termination or modification, have signed a
modified postadoption contact agreement and the agreement is filed with
the court that granted the petition of adoption.

(2)  The court finds all of the following:
(A)  The termination or modification is necessary to serve the best

interests of the child.
(B)  There has been a substantial change of circumstances since the

original agreement was executed and approved by the court.
(C)  The party seeking the termination or modification has participated,

or attempted to participate, in good faith in mediation or other appropriate
dispute resolution proceedings prior to seeking court approval of the
proposed termination or modification.

Documentary evidence or offers of proof may serve as the basis for the
court’s decision. No testimony or evidentiary hearing shall be required.
The court shall not order further investigation or evaluation by any public
or private agency or individual absent a finding by clear and convincing
evidence that the best interests of the child may be protected or advanced
only by that inquiry and that the inquiry will not disturb the stability of the
child’s home to the detriment of the child.

(i)  All costs and fees of mediation or other appropriate dispute
resolution proceedings shall be borne by each party, excluding the child.
All costs and fees of litigation shall be borne by the party filing the action
to modify or enforce the agreement when no party has been found by the
court as failing to comply with an existing postadoption contact
agreement. Otherwise, a party, other than the child, found by the court as
failing to comply without good cause with an existing agreement shall bear
all the costs and fees of litigation.

(j)  The Judicial Council shall adopt rules of court and forms for
motions to enforce, terminate, or modify postadoption contact agreements.

(k)  The court may not set aside a decree of adoption, rescind a
relinquishment, or modify an order to terminate parental rights or any
other prior court order because of the failure of a birth parent, adoptive
parent, birth relative, an Indian tribe, or the child to comply with any or all
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of the original terms of, or subsequent modifications to, the postadoption
contact agreement, except as follows:

(1)  Prior to issuing the order of adoption, in an adoption involving an
Indian child, the court may, upon a petition of the birth parent, birth
relative, or an Indian tribe, order the parties to engage in family mediation
services for the purpose of reaching a postadoption contact agreement if
the prospective adoptive parent fails to negotiate in good faith to enter into
a postadoption contact agreement, after having agreed to enter into
negotiations, provided that the failure of the parties to reach an agreement
is not in and of itself proof of bad faith.

(2)  Prior to issuing the order of adoption, if the parties fail to negotiate
in good faith to enter into a postadoption contact agreement during the
negotiations entered into pursuant to and in accordance with paragraph (1),
the court may modify prior orders or issue new orders as necessary to
ensure the best interest of the Indian child is met, including, but not limited
to, requiring parties to engage in further family mediation services for the
purpose of reaching a postadoption contact agreement, initiating
guardianship proceeding in lieu of adoption, or authorizing a change of
adoptive placement for the child.

SEC. 10. Section 8619.5 is added to the Family Code, to read:
8619.5. Whenever a final decree of adoption of an Indian child has

been vacated or set aside or the adoptive parent voluntary consents to
termination of his or her parental rights to the child, a biological parent or
prior Indian custodian may petition for return of custody and the court
shall grant that petition unless there is a showing, in a proceeding subject
to the provisions of Section 1912 of the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.), that the return of custody is not in the best
interest of the child.

SEC. 11. Section 8620 of the Family Code is amended to read:
8620. (a)  (1)  If a parent is seeking to relinquish a child pursuant to

Section 8700 or execute an adoption placement agreement pursuant to
Section 8801.3, the department, licensed adoption agency, or adoption
service provider, as applicable, shall ask the child and the child’s parent or
custodian whether the child is, or may be, a member of, or eligible for
membership in an Indian tribe or whether the child has been identified as a
member of an Indian organization. The department, licensed adoption
agency, or adoption service provider, as applicable, shall complete the
forms provided for this purpose by the department and shall make this
completed form a part of the file.

(2)  If there is any oral or written information that indicates that the
child is, or may be, an Indian child, the department, licensed adoption
agency, or adoption service provider, as applicable, shall obtain the
following information:

(A)  The name of the child involved, and the actual date and place of
birth of the child.
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(B)  The name, address, date of birth, and tribal affiliation of the birth
parents, maternal and paternal grandparents, and maternal and paternal
great-grandparents of the child.

(C)  The name and address of extended family members of the child
who have a tribal affiliation.

(D)  The name and address of the Indian tribes or Indian organizations
of which the child is, or may be, a member.

(E)  A statement of the reasons why the child is, or may be, an Indian.
(3)  (A)  The department, licensed adoption agency, or adoption service

provider, as applicable, shall send a notice, which shall include
information obtained pursuant to paragraph (2) and a request for
confirmation of the child’s Indian status, to any parent and any custodian
of the child, and to any Indian tribe of which the child is, or may be, a
member or eligible for membership. If any of the information required
under paragraph (2) cannot be obtained, the notice shall indicate that fact.

(B)  The notice sent pursuant to subparagraph (A) shall describe the
nature of the proceeding and advise the recipient of the Indian tribe’s right
to intervene in the proceeding on its own behalf or on behalf of a tribal
member relative of the child.

(b)  The department shall adopt regulations to ensure that if a child who
is being voluntarily relinquished for adoption, pursuant to Section 8700, is
an Indian child, the parent of the child shall be advised of his or her right
to withdraw his or her consent and thereby rescind the relinquishment of
an Indian child for any reason at any time prior to entry of a final decree of
termination of parental rights or adoption, pursuant to Section 1913 of
Title 25 of the United States Code.

(c)  If a child who is the subject of an adoption proceeding after being
relinquished for adoption pursuant to Section 8700, is an Indian child, the
child’s Indian tribe may intervene in that proceeding on behalf of a tribal
member relative of the child.

(d)  Any notice sent under this section shall comply with Section 180.
(e)  If all prior notices required by this section have been provided to an

Indian tribe, the Indian tribe receiving those prior notices is encouraged to
provide notice to the department and to the licensed adoption agency or
adoption service provider, not later than five calendar days prior to the
date of the hearing to determine whether or not the final adoption order is
to be granted, indicating whether or not it intends to intervene in the
proceeding required by this section, either on its own behalf or on behalf
of a tribal member who is a relative of the child.

(f)  The Legislature finds and declares that some adoptive children may
benefit from either direct or indirect contact with an Indian tribe. Nothing
in the adoption laws of this state shall be construed to prevent the adopting
parent or parents, the birth relatives, including the birth parent or parents,
an Indian tribe, and the child, from voluntarily entering into a written
agreement to permit continuing contact between the Indian tribe and the
child, if the agreement is found by the court to have been entered into
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voluntarily and to be in the best interest of the child at the time the
adoption petition is granted.

(g)  With respect to giving notice to Indian tribes in the case of
voluntary placements of Indian children pursuant to this section, a person,
other than a birth parent of the child, shall be subject to a civil penalty if
that person knowingly and willfully:

(1)  Falsifies, conceals, or covers up by any trick, scheme, or device, a
material fact concerning whether the child is an Indian child or the parent
is an Indian.

(2)  Makes any false, fictitious, or fraudulent statement, omission, or
representation.

(3)  Falsifies a written document knowing that the document contains a
false, fictitious, or fraudulent statement or entry relating to a material fact.

(4)  Assists any person in physically removing a child from the State of
California in order to obstruct the application of notification.

(h)  Civil penalties for a violation of subdivision (g) by a person other
than a birth parent of the child are as follows:

(1)  For the initial violation, a person shall be fined not more than ten
thousand dollars ($10,000).

(2)  For any subsequent violation, a person shall be fined not more than
twenty thousand dollars ($20,000).

SEC. 12. Section 8710 of the Family Code is amended to read:
8710. (a)  If a child is being considered for adoption, the department or

licensed adoption agency shall first consider adoptive placement in the
home of a relative or, in the case of an Indian child, according to the
placement preferences and standards set out in subdivisions (c), (d), (e),
(f), (g), (h), and (i) of Section 361.31 of the Welfare and Institutions Code.
However, if a relative is not available, if placement with an available
relative is not in the child’s best interest, or if placement would
permanently separate the child from other siblings who are being
considered for adoption or who are in foster care and an alternative
placement would not require the permanent separation, the foster parent or
parents of the child shall be considered with respect to the child along with
all other prospective adoptive parents where all of the following conditions
are present:

(1)  The child has been in foster care with the foster parent or parents for
a period of more than four months.

(2)  The child has substantial emotional ties to the foster parent or
parents.

(3)  The child’s removal from the foster home would be seriously
detrimental to the child’s well-being.

(4)  The foster parent or parents have made a written request to be
considered to adopt the child.

(b)  In the case of an Indian child whose foster parent or parents or other
prospective adoptive parents do not fall within the placement preferences
established in subdivision (c) or (d) of Section 361.31 of the Welfare and
Institutions Code, the foster parent or parents or other prospective adoptive
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parents shall only be considered if the court finds, supported by clear and
convincing evidence, that good cause exists to deviate from these
placement preferences.

(c)  This section does not apply to a child who has been adjudged a
dependent of the juvenile court pursuant to Section 300 of the Welfare and
Institutions Code.

SEC. 13. Section 9208 is added to the Family Code, to read:
9208. (a)  The clerk of the superior court entering a final order of

adoption concerning an Indian child shall provide the Secretary of the
Interior or his or her designee with a copy of the order within 30 days of
the date of the order, together with any information necessary to show the
following:

(1)  The name and tribal affiliation of the child.
(2)  The names and addresses of the biological parents.
(3)  The names and addresses of the adoptive parents.
(4)  The identity of any agency having files or information relating to

that adoptive placement.
(b)  If the court records contain an affidavit of the biological parent or

parents that their identity remain confidential, the court shall include that
affidavit with the other information.

SEC. 14. Section 9209 is added to the Family Code, to read:
9209. (a)  Upon application by an Indian individual who has reached

the age of 18 years and who was the subject of an adoptive placement, the
court which entered the final decree of adoption shall inform that
individual of the tribal affiliation, if any, of the individual’s biological
parents and provide any other information as may be necessary to protect
any rights flowing from the individual’s tribal relationship, including, but
not limited to, tribal membership rights or eligibility for federal or tribal
programs or services available to Indians.

(b)  If the court records contain an affidavit of the biological parent or
parents that their identity remain confidential, the court shall inform the
individual that the Secretary of the Interior may, upon request, certify to
the individual’s tribe that the individual’s parentage and other
circumstances of birth entitle the individual to membership under the
criteria established by the tribe.

SEC. 15. Section 9210 of the Family Code is amended to read:
9210. (a)  Except as otherwise provided in subdivisions (b) and (c), a

court of this state has jurisdiction over a proceeding for the adoption of a
minor commenced under this part if any of the following applies:

(1)  Immediately before commencement of the proceeding, the minor
lived in this state with a parent, a guardian, a prospective adoptive parent,
or another person acting as parent, for at least six consecutive months,
excluding periods of temporary absence, or, in the case of a minor under
six months of age, lived in this state with any of those individuals from
soon after birth and there is available in this state substantial evidence
concerning the minor’s present or future care.

90

— 16 —Ch. 838

Appendix C  --  Page C-18



(2)  Immediately before commencement of the proceeding, the
prospective adoptive parent lived in this state for at least six consecutive
months, excluding periods of temporary absence, and there is available in
this state substantial evidence concerning the minor’s present or future
care.

(3)  The agency that placed the minor for adoption is located in this state
and both of the following apply:

(A)  The minor and the minor’s parents, or the minor and the
prospective adoptive parent, have a significant connection with this state.

(B)  There is available in this state substantial evidence concerning the
minor’s present or future care.

(4)  The minor and the prospective adoptive parent are physically
present in this state and the minor has been abandoned or it is necessary in
an emergency to protect the minor because the minor has been subjected to
or threatened with mistreatment or abuse or is otherwise neglected.

(5)  It appears that no other state would have jurisdiction under
requirements substantially in accordance with paragraphs (1) to (4),
inclusive, or another state has declined to exercise jurisdiction on the
ground that this state is the more appropriate forum to hear a petition for
adoption of the minor, and there is available in this state substantial
evidence concerning the minor’s present or future care.

(b)  A court of this state may not exercise jurisdiction over a proceeding
for adoption of a minor if at the time the petition for adoption is filed a
proceeding concerning the custody or adoption of the minor is pending in
a court of another state exercising jurisdiction substantially in conformity
with this part, unless the proceeding is stayed by the court of the other
state because this state is a more appropriate forum or for another reason.

(c)  If a court of another state has issued a decree or order concerning
the custody of a minor who may be the subject of a proceeding for
adoption in this state, a court of this state may not exercise jurisdiction
over a proceeding for adoption of the minor, unless both of the following
apply:

(1)  The requirements for modifying an order of a court of another state
under this part are met, the court of another state does not have jurisdiction
over a proceeding for adoption substantially in conformity with paragraphs
(1) to (4), inclusive, of subdivision (a), or the court of another state has
declined to assume jurisdiction over a proceeding for adoption.

(2)  The court of this state has jurisdiction under this section over the
proceeding for adoption.

(d)  For purposes of subdivisions (b) and (c), “a court of another state”
includes, in the case of an Indian child, a tribal court having and exercising
jurisdiction over a custody proceeding involving the Indian child.

SEC. 16. Section 1449 is added to the Probate Code, to read:
1449. (a)  As used in this division, unless the context otherwise

requires, the terms “Indian,” “Indian child,” “Indian child’s tribe,” “Indian
custodian,” “Indian tribe,” “reservation,” and “tribal court” shall be
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defined as provided in Section 1903 of the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.).

(b)  When used in connection with an Indian child custody proceeding,
the terms “extended family member” and “parent” shall be defined as
provided in Section 1903 of the Indian Child Welfare Act (25 U.S.C. Sec.
1901 et seq.).

(c)  “Indian child custody proceeding” means a “child custody
proceeding” within the meaning of Section 1903 of the Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.), including a voluntary or
involuntary proceeding that may result in an Indian child’s temporary or
long-term foster care or guardianship placement if the parent or Indian
custodian cannot have the child returned upon demand, termination of
parental rights or adoptive placement.

(d)  When an Indian child is a member of more than one tribe or is
eligible for membership in more than one tribe, the court shall make a
determination, in writing together with the reasons for it, as to which tribe
is the Indian child’s tribe for purposes of the Indian child custody
proceeding. The court shall make that determination as follows:

(1)  If the Indian child is or becomes a member of only one tribe, that
tribe shall be designated as the Indian child’s tribe, even though the child
is eligible for membership in another tribe.

(2)  If an Indian child is or becomes a member of more than one tribe, or
is not a member of any tribe but is eligible for membership in more than
one tribe, the tribe with which the child has the more significant contacts
shall be designated as the Indian child’s tribe. In determining which tribe
the child has the more significant contacts with, the court shall consider,
among other things, the following factors:

(A)  The length of residence on or near the reservation of each tribe and
frequency of contact with each tribe.

(B)  The child’s participation in activities of each tribe.
(C)  The child’s fluency in the language of each tribe.
(D)  Whether there has been a previous adjudication with respect to the

child by a court of one of the tribes.
(E)  The residence on or near one of the tribes’ reservations by the child

parents, Indian custodian, or extended family members.
(F)  Tribal membership of custodial parent or Indian custodian.
(G)  Interest asserted by each tribe in response to the notice specified in

Section 1460.2.
(H)  The child’s self-identification.
(3)  If an Indian child becomes a member of a tribe other than the one

designated by the court as the Indian child’s tribe under paragraph (2),
actions taken based on the court’s determination prior to the child’s
becoming a tribal member shall continue to be valid.

SEC. 17. Section 1459 is added to the Probate Code, to read:
1459. (a)  The Legislature finds and declares the following:
(1)  There is no resource that is more vital to the continued existence

and integrity of recognized Indian tribes than their children, and the State
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of California has an interest in protecting Indian children who are
members of, or are eligible for membership in, an Indian tribe. The state is
committed to protecting the essential tribal relations and best interest of an
Indian child by promoting practices, in accordance with the Indian Child
Welfare Act (25 U.S.C. Sec. 1901 et seq.) and other applicable law,
designed to prevent the child’s involuntary out-of-home placement and,
whenever such placement is necessary or ordered, by placing the child,
whenever possible, in a placement that reflects the unique values of the
child’s tribal culture and is best able to assist the child in establishing,
developing, and maintaining a political, cultural, and social relationship
with the child’s tribe and tribal community.

(2)  It is in the interest of an Indian child that the child’s membership in
the child’s Indian tribe and connection to the tribal community be
encouraged and protected, regardless of whether or not the child is in the
physical custody of an Indian parent or Indian custodian at the
commencement of a child custody proceeding, the parental rights of the
child’s parents have been terminated, or where the child has resided or
been domiciled.

(b)  In all Indian child custody proceedings, as defined in the federal
Indian Child Welfare Act, the court shall consider all of the findings
contained in subdivision (a), strive to promote the stability and security of
Indian tribes and families, comply with the federal Indian Child Welfare
Act, and seek to protect the best interest of the child. Whenever an Indian
child is removed from a foster care home or institution, guardianship, or
adoptive placement for the purpose of further foster care, guardianship, or
adoptive placement, placement of the child shall be in accordance with the
Indian Child Welfare Act.

(c)  A determination by an Indian tribe that an unmarried person, who is
under the age of 18 years, is either (1) a member of an Indian tribe or (2)
eligible for membership in an Indian tribe and a biological child of a
member of an Indian tribe shall constitute a significant political affiliation
with the tribe and shall require the application of the federal Indian Child
Welfare Act to the proceedings.

(d)  In any case in which this code or other applicable state or federal
law provides a higher standard of protection to the rights of the parent or
Indian custodian of an Indian child, or the Indian child’s tribe, than the
rights provided under the Indian Child Welfare Act, the court shall apply
the higher state or federal standard.

(e)  Any Indian child, the Indian child’s tribe, or the parent or Indian
custodian from whose custody the child has been removed, may petition
the court to invalidate an action in an Indian child custody proceeding for
foster care or guardianship placement or termination of parental rights if
the action violated Sections 1911, 1912, and 1913 of the Indian Child
Welfare Act.

SEC. 18. Section 1459.5 is added to the Probate Code, to read:
1459.5. (a)   The Indian Child Welfare Act (25 U.S.C. Sec. 1901 et

seq.) shall apply to the following guardianship or conservatorship
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proceedings under this division when the proposed ward or conservatee is
an Indian child:

(1)  In any case in which the petition is a petition for guardianship of the
person and the proposed guardian is not the natural parent or Indian
custodian of the proposed ward, unless the proposed guardian has been
nominated by the natural parents pursuant to Section 1500 and the parents
retain the right to have custody of the child returned to them upon demand.

(2)  To a proceeding to have an Indian child declared free from the
custody and control of one or both parents brought in a guardianship
proceeding.

(3)  In any case in which the petition is a petition for conservatorship of
the person of a minor whose marriage has been dissolved, the proposed
conservator is seeking physical custody of the minor, the proposed
conservator is not the natural parent or Indian custodian of the proposed
conservatee and the natural parent or Indian custodian does not retain the
right to have custody of the child returned to them upon demand.

(b)  When the Indian Child Welfare Act applies to a proceeding under
this division, the court shall apply Sections 224.3 to 224.6, inclusive, and
Sections 305.5, 361.31, and 361.7 of the Welfare and Institutions Code,
and the following rules from the California Rules of Court, as they read on
January 1, 2005:

(1)  Paragraph (7) of subdivision (b) of Rule 1410.
(2)  Subdivision (i) of Rule 1412.
(c)  In the provisions cited in subdivision (b), references to social

workers, probation officers, county welfare department, or probation
department shall be construed as meaning the party seeking a foster care
placement, guardianship, or adoption.

SEC. 19. Section 1460.2 is added to the Probate Code, to read:
1460.2. (a)  If the court or petitioner knows or has reason to know that

the proposed ward or conservatee may be an Indian child, notice shall
comply with subdivision (b) in any case in which the Indian Child Welfare
Act (25 U.S.C. Sec. 1901 et seq.) applies, as specified in Section 1459.5.

(b)  Any notice sent under this section shall be sent to the minor’s parent
or legal guardian, Indian custodian, if any, and the Indian child’s tribe, and
shall comply with all of the following requirements:

(1)  Notice shall be sent by registered or certified mail with return
receipt requested. Additional notice by first-class mail is recommended,
but not required.

(2)  Notice to the tribe shall be to the tribal chairperson, unless the tribe
has designated another agent for service.

(3)  Notice shall be sent to all tribes of which the child may be a
member or eligible for membership until the court makes a determination
as to which tribe is the Indian child’s tribe in accordance with subdivision
(d) of Section 1449, after which notice need only be sent to the tribe
determined to be the Indian child’s tribe.

(4)   Notice, to the extent required by federal law, shall be sent to the
Secretary of the Interior’s designated agent, the Sacramento Area Director,

90

— 20 —Ch. 838

Appendix C  --  Page C-22



Bureau of Indian Affairs. If the identity or location of the Indian child’s
tribe is known, a copy of the notice shall also be sent directly to the
Secretary of the Interior, unless the Secretary of the Interior has waived the
notice in writing and the person responsible for giving notice under this
section has filed proof of the waiver with the court.

(5)  The notice shall include all of the following information:
(A)  The name, birthdate, and birthplace of the Indian child, if known.
(B)  The name of any Indian tribe in which the child is a member or may

be eligible for membership, if known.
(C)  All names known of the Indian child’s biological parents,

grandparents and great-grandparents or Indian custodians, including
maiden, married, and former names or aliases, as well as their current and
former addresses, birthdates, places of birth and death, tribal enrollment
numbers, and any other identifying information, if known.

(D)  A copy of the petition.
(E)  A copy of the child’s birth certificate, if available.
(F)  The location, mailing address, and telephone number of the court

and all parties notified pursuant to this section.
(G)  A statement of the following:
(i)  The absolute right of the child’s parents, Indian custodians, and tribe

to intervene in the proceeding.
(ii)  The right of the child’s parents, Indian custodians, and tribe to

petition the court to transfer the proceeding to the tribal court of the Indian
child’s tribe, absent objection by either parent and subject to declination
by the tribal court.

(iii)  The right of the child’s parents, Indian custodians, and tribe to,
upon request, be granted up to an additional 20 days from the receipt of the
notice to prepare for the proceeding.

(iv)   The potential legal consequences of the proceedings on the future
custodial rights of the child’s parents or Indian custodians.

(v)   That if the parents or Indian custodians are unable to afford
counsel, counsel shall be appointed to represent the parents or Indian
custodians pursuant to Section 1912 of the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.).

(vi)   That the information contained in the notice, petition, pleading,
and other court documents is confidential, so any person or entity notified
shall maintain the confidentiality of the information contained in the notice
concerning the particular proceeding and not reveal it to anyone who does
not need the information in order to exercise the tribe’s rights under the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(c)  Notice shall be sent whenever it is known or there is reason to know
that an Indian child is involved, and for every hearing thereafter,
including, but not limited to, the hearing at which a final adoption order is
to be granted. After a tribe acknowledges that the child is a member or
eligible for membership in the tribe, or after the Indian child’s tribe
intervenes in a proceeding, the information set out in subparagraphs (C),
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(D), (E), and (G) of paragraph (5) of subdivision (b) need not be included
with the notice.

(d)  Proof of the notice, including copies of notices sent and all return
receipts and responses received, shall be filed with the court in advance of
the hearing except as permitted under subdivision (e).

(e)  No proceeding shall be held until at least 10 days after receipt of
notice by the parent, Indian custodian, the tribe or the Bureau of Indian
Affairs. The parent, Indian custodian, or the tribe shall, upon request, be
granted up to 20 additional days to prepare for the proceeding. Nothing
herein shall be construed as limiting the rights of the parent, Indian
custodian, or tribe to 10 days’ notice when a lengthier notice period is
required by statute.

(f)  With respect to giving notice to Indian tribes, a party shall be subject
to court sanctions if that person knowingly and willfully falsifies or
conceals a material fact concerning whether the child is an Indian child, or
counsels a party to do so.

(g)  The inclusion of contact information of any adult or child that
would otherwise be required to be included in the notification pursuant to
this section, shall not be required if that person is at risk of harm as a result
of domestic violence, child abuse, sexual abuse, or stalking.

SEC. 20. Section 1474 is added to the Probate Code, to read:
1474. If an Indian custodian or biological parent of an Indian child

lacks the financial ability to retain counsel and requests the appointment of
counsel in proceedings described in Section 1459.5, the provisions of
subsection (b) of Section 1912 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.) and Section 23.13 of Title 25 of the Code of Federal
Regulations are applicable.

SEC. 21. Section 1500.1 is added to the Probate Code, to read:
1500.1. (a)  Notwithstanding any other section in this part, and in

accordance with Section 1913 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.), consent to nomination of a guardian of the person or of
a guardian of the person and the estate given by an Indian child’s parent is
not valid unless both of the following occur:

(1)  The consent is executed in writing at least 10 days after the child’s
birth and recorded before a judge.

(2)  The judge certifies that the terms and consequences of the consent
were fully explained in detail in English and were fully understood by the
parent or that they were interpreted into a language that the parent
understood.

(b)  The parent of an Indian child may withdraw his or her consent to
guardianship for any reason at any time prior to the issuance of letters of
guardianship and the child shall be returned to the parent.

SEC. 22. Section 1510 of the Probate Code is amended to read:
1510. (a)  A relative or other person on behalf of the minor, or the

minor if 12 years of age or older, may file a petition for the appointment of
a guardian of the minor.
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(b)  The petition shall request that a guardian of the person or estate of
the minor, or both, be appointed, shall specify the name and address of the
proposed guardian and the name and date of birth of the proposed ward,
and shall state that the appointment is necessary or convenient.

(c)  The petition shall set forth, so far as is known to the petitioner, the
names and addresses of all of the following:

(1)  The parents of the proposed ward.
(2)  The person having legal custody of the proposed ward and, if that

person does not have the care of the proposed ward, the person having the
care of the proposed ward.

(3)  The relatives of the proposed ward within the second degree.
(4)  In the case of a guardianship of the estate, the spouse of the

proposed ward.
(5)  Any person nominated as guardian for the proposed ward under

Section 1500 or 1501.
(6)  In the case of a guardianship of the person involving an Indian

child, any Indian custodian and the Indian child’s tribe.
(d)  If the proposed ward is a patient in or on leave of absence from a

state institution under the jurisdiction of the State Department of Mental
Health or the State Department of Developmental Services and that fact is
known to the petitioner, the petition shall state that fact and name the
institution.

(e)  The petition shall state, so far as is known to the petitioner, whether
or not the proposed ward is receiving or is entitled to receive benefits from
the Veterans Administration and the estimated amount of the monthly
benefit payable by the Veterans Administration for the proposed ward.

(f)  If the petitioner has knowledge of any pending adoption, juvenile
court, marriage dissolution, domestic relations, custody, or other similar
proceeding affecting the proposed ward, the petition shall disclose the
pending proceeding.

(g)  If the petitioners have accepted or intend to accept physical care or
custody of the child with intent to adopt, whether formed at the time of
placement or formed subsequent to placement, the petitioners shall so state
in the guardianship petition, whether or not an adoption petition has been
filed.

(h)  If the proposed ward is or becomes the subject of an adoption
petition, the court shall order the guardianship petition consolidated with
the adoption petition.

(i)  If the proposed ward is or may be an Indian child, the petition shall
state that fact.

SEC. 23. Section 1511 of the Probate Code is amended to read:
1511. (a)  Except as provided in subdivisions (f) and (g), at least 15

days before the hearing on the petition for the appointment of a guardian,
notice of the time and place of the hearing shall be given as provided in
subdivisions (b), (c), (d), and (e) of this section. The notice shall be
accompanied by a copy of the petition. The court may not shorten the time
for giving the notice of hearing under this section.
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(b)  Notice shall be served in the manner provided in Section 415.10 or
415.30 of the Code of Civil Procedure, or in any manner authorized by the
court, on all of the following persons:

(1)  The proposed ward if 12 years of age or older.
(2)  Any person having legal custody of the proposed ward, or serving

as guardian of the estate of the proposed ward.
(3)  The parents of the proposed ward.
(4)  Any person nominated as a guardian for the proposed ward under

Section 1500 or 1501.
(c)  Notice shall be given by mail sent to their addresses stated in the

petition, or in any manner authorized by the court, to all of the following:
(1)  The spouse named in the petition.
(2)  The relatives named in the petition, except that if the petition is for

the appointment of a guardian of the estate only the court may dispense
with the giving of notice to any one or more or all of the relatives.

(3)  The person having the care of the proposed ward if other than the
person having legal custody of the proposed ward.

(d)  If notice is required by Section 1461 or Section 1542 to be given to
the Director of Mental Health or the Director of Developmental Services
or the Director of Social Services, notice shall be mailed as so required.

(e)  If the petition states that the proposed ward is receiving or is entitled
to receive benefits from the Veterans Administration, notice shall be
mailed to the office of the Veterans Administration referred to in Section
1461.5.

(f)  Unless the court orders otherwise, notice shall not be given to any of
the following:

(1)  The parents or other relatives of a proposed ward who has been
relinquished to a licensed adoption agency.

(2)  The parents of a proposed ward who has been judicially declared
free from their custody and control.

(g)  Notice need not be given to any person if the court so orders upon a
determination of either of the following:

(1)  The person cannot with reasonable diligence be given the notice.
(2)  The giving of the notice would be contrary to the interest of justice.
(h)  Before the appointment of a guardian is made, proof shall be made

to the court that each person entitled to notice under this section either:
(1)  Has been given notice as required by this section.
(2)  Has not been given notice as required by this section because the

person cannot with reasonable diligence be given the notice or because the
giving of notice to that person would be contrary to the interest of justice.

(i)  If notice is required by Section 1460.2 to be given to an Indian
custodian or tribe, notice shall be mailed as so required.

SEC. 24. Section 1513 of the Probate Code is amended to read:
1513. (a)  Unless waived by the court, a court investigator, probation

officer, or domestic relations investigator may make an investigation and
file with the court a report and recommendation concerning each proposed
guardianship of the person or guardianship of the estate. Investigations
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where the proposed guardian is a relative shall be made by a court
investigator. Investigations where the proposed guardian is a nonrelative
shall be made by the county agency designated to investigate potential
dependency. The report for the guardianship of the person shall include,
but need not be limited to, an investigation and discussion of all of the
following:

(1)  A social history of the guardian.
(2)  A social history of the proposed ward, including, to the extent

feasible, an assessment of any identified developmental, emotional,
psychological, or educational needs of the proposed ward and the
capability of the petitioner to meet those needs.

(3)  The relationship of the proposed ward to the guardian, including the
duration and character of the relationship, where applicable, the
circumstances whereby physical custody of the proposed ward was
acquired by the guardian, and a statement of the proposed ward’s attitude
concerning the proposed guardianship, unless the statement of the attitude
is affected by the proposed ward’s developmental, physical, or emotional
condition.

(4)  The anticipated duration of the guardianship and the plans of both
natural parents and the proposed guardian for the stable and permanent
home for the child. The court may waive this requirement for cases
involving relative guardians.

(b)  The report shall be read and considered by the court prior to ruling
on the petition for guardianship, and shall be reflected in the minutes of
the court. The person preparing the report may be called and examined by
any party to the proceeding.

(c)  If the investigation finds that any party to the proposed guardianship
alleges the minor’s parent is unfit, as defined by Section 300 of the
Welfare and Institutions Code, the case shall be referred to the county
agency designated to investigate potential dependencies. Guardianship
proceedings shall not be completed until the investigation required by
Sections 328 and 329 of the Welfare and Institutions Code is completed
and a report is provided to the court in which the guardianship proceeding
is pending.

(d)  The report authorized by this section is confidential and shall only
be made available to persons who have been served in the proceedings or
their attorneys. The clerk of the court shall make provisions for the
limitation of the report exclusively to persons entitled to its receipt.

(e)  For the purpose of writing the report authorized by this section, the
person making the investigation and report shall have access to the
proposed ward’s school records, probation records, and public and private
social services records, and to an oral or written summary of the proposed
ward’s medical records and psychological records prepared by any
physician, psychologist, or psychiatrist who made or who is maintaining
those records. The physician, psychologist, or psychiatrist shall be
available to clarify information regarding these records pursuant to the
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investigator’s responsibility to gather and provide information for the
court.

(f)  This section does not apply to guardianships resulting from a
permanency plan for a dependent child pursuant to Section 366.26 of the
Welfare and Institutions Code.

(g)  For purposes of this section, a “relative” means a person who is a
spouse, parent, stepparent, brother, sister, stepbrother, stepsister,
half-brother, half-sister, uncle, aunt, niece, nephew, first cousin, or any
person denoted by the prefix “grand” or “great,” or the spouse of any of
these persons, even after the marriage has been terminated by death or
dissolution.

(h)  In an Indian child custody proceeding, the person making the
investigation and report shall consult with the Indian child’s tribe and
include in the report information provided by the tribe.

SEC. 25. Section 1516.5 of the Probate Code is amended to read:
1516.5. (a)  A proceeding to have a child declared free from the

custody and control of one or both parents may be brought in the
guardianship proceeding pursuant to Part 4 (commencing with Section
7800) of Division 12 of the Family Code, if all of the following
requirements are satisfied:

(1)  One or both parents do not have the legal custody of the child.
(2)  The child has been in the physical custody of the guardian for a

period of not less than two years.
(3)  The court finds that the child would benefit from being adopted by

his or her guardian. In making this determination, the court shall consider
all factors relating to the best interest of the child, including, but not
limited to, the nature and extent of the relationship between all of the
following:

(A)  The child and the birth parent.
(B)  The child and the guardian, including family members of the

guardian.
(C)  The child and any siblings or half-siblings.
(b)  The court shall appoint a court investigator or other qualified

professional to investigate all factors enumerated in subdivision (a). The
findings of the investigator or professional regarding those issues shall be
included in the written report required pursuant to Section 7851 of the
Family Code.

(c)  The rights of the parent, including the rights to notice and counsel
provided in Part 4 (commencing with Section 7800) of Division 12 of the
Family Code, shall apply to actions brought pursuant to this section.

(d)  This section does not apply to any child who is a dependent of the
juvenile court or to any Indian child.

SEC. 26. Section 1601 of the Probate Code is amended to read:
1601. Upon petition of the guardian, a parent, the ward, or, in the case

of an Indian child custody proceeding, an Indian custodian or the ward’s
tribe, the court may make an order terminating the guardianship if the
court determines that it is in the ward’s best interest to terminate the
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guardianship. Notice of the hearing on the petition shall be given for the
period and in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1.

SEC. 27. Section 2112 of the Probate Code is repealed.
SEC. 28. Section 110 is added to the Welfare and Institutions Code, to

read:
110. Nothing in this chapter shall be construed as limiting the right of

an Indian tribe or Indian organization to establish or operate CASA
programs independent of state funding or the discretion of the court to
appoint CASAs from those programs in Indian child custody proceedings.

SEC. 29. Section 224 is added to the Welfare and Institutions Code, to
read:

224. (a)  The Legislature finds and declares the following:
(1)  There is no resource that is more vital to the continued existence

and integrity of Indian tribes than their children, and the State of California
has an interest in protecting Indian children who are members of, or are
eligible for membership in, an Indian tribe. The state is committed to
protecting the essential tribal relations and best interest of an Indian child
by promoting practices, in accordance with the Indian Child Welfare Act
(25 U.S.C. Sec. 1901 et seq.) and other applicable law, designed to prevent
the child’s involuntary out-of-home placement and, whenever that
placement is necessary or ordered, by placing the child, whenever
possible, in a placement that reflects the unique values of the child’s tribal
culture and is best able to assist the child in establishing, developing, and
maintaining a political, cultural, and social relationship with the child’s
tribe and tribal community.

(2)  It is in the interest of an Indian child that the child’s membership in
the child’s Indian tribe and connection to the tribal community be
encouraged and protected, regardless of whether the child is in the
physical custody of an Indian parent or Indian custodian at the
commencement of a child custody proceeding, the parental rights of the
child’s parents have been terminated, or where the child has resided or
been domiciled.

(b)  In all Indian child custody proceedings, as defined in the federal
Indian Child Welfare Act the court shall consider all of the findings
contained in subdivision (a), strive to promote the stability and security of
Indian tribes and families, comply with the federal Indian Child Welfare
Act, and seek to protect the best interest of the child. Whenever an Indian
child is removed from a foster care home or institution, guardianship, or
adoptive placement for the purpose of further foster care, guardianship, or
adoptive placement, placement of the child shall be in accordance with the
Indian Child Welfare Act.

(c)  A determination by an Indian tribe that an unmarried person, who is
under the age of 18 years, is either (1) a member of an Indian tribe or (2)
eligible for membership in an Indian tribe and a biological child of a
member of an Indian tribe shall constitute a significant political affiliation
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with the tribe and shall require the application of the federal Indian Child
Welfare Act to the proceedings.

(d)  In any case in which this code or other applicable state or federal
law provides a higher standard of protection to the rights of the parent or
Indian custodian of an Indian child, or the Indian child’s tribe, than the
rights provided under the Indian Child Welfare Act, the court shall apply
the higher standard.

(e)  Any Indian child, the Indian child’s tribe, or the parent or Indian
custodian from whose custody the child has been removed, may petition
the court to invalidate an action in an Indian child custody proceeding for
foster care or guardianship placement or termination of parental rights if
the action violated Sections 1911, 1912, and 1913 of the Indian Child
Welfare Act.

SEC. 30. Section 224.1 is added to the Welfare and Institutions Code,
to read:

224.1. (a)  As used in this division, unless the context otherwise
requires, the terms “Indian,” “Indian child,” “Indian child’s tribe,” “Indian
custodian,” “Indian tribe,” “reservation,” and “tribal court” shall be
defined as provided in Section 1903 of the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.).

(b)  As used in connection with an Indian child custody proceeding, the
terms “extended family member” and “parent” shall be defined as
provided in Section 1903 of the Indian Child Welfare Act.

(c)  “Indian child custody proceeding” means a “child custody
proceeding” within the meaning of Section 1903 of the Indian Child
Welfare Act, including a proceeding for temporary or long-term foster care
or guardianship placement, termination of parental rights, preadoptive
placement after termination of parental rights, or adoptive placement.
“Indian child custody proceeding” does not include a voluntary foster care
or guardianship placement if the parent or Indian custodian retains the
right to have the child returned upon demand.

(d)  If an Indian child is a member of more than one tribe or is eligible
for membership in more than one tribe, the court shall make a
determination, in writing together with the reasons for it, as to which tribe
is the Indian child’s tribe for purposes of the Indian child custody
proceeding. The court shall make that determination as follows:

(1)  If the Indian child is or becomes a member of only one tribe, that
tribe shall be designated as the Indian child’s tribe, even though the child
is eligible for membership in another tribe.

(2)  If an Indian child is or becomes a member of more than one tribe, or
is not a member of any tribe but is eligible for membership in more than
one tribe, the tribe with which the child has the more significant contacts
shall be designated as the Indian child’s tribe. In determining which tribe
the child has the more significant contacts with, the court shall consider,
among other things, the following factors:

(A)  The length of residence on or near the reservation of each tribe and
frequency of contact with each tribe.
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(B)  The child’s participation in activities of each tribe.
(C)  The child’s fluency in the language of each tribe.
(D)  Whether there has been a previous adjudication with respect to the

child by a court of one of the tribes.
(E)  Residence on or near one of the tribes’ reservations by the child

parents, Indian custodian or extended family members.
(F)  Tribal membership of custodial parent or Indian custodian.
(G)  Interest asserted by each tribe in response to the notice specified in

Section 224.2.
(H)  The child’s self-identification.
(3)  If an Indian child becomes a member of a tribe other than the one

designated by the court as the Indian child’s tribe under paragraph (2),
actions taken based on the court’s determination prior to the child’s
becoming a tribal member continue to be valid.

SEC. 31. Section 224.2 is added to the Welfare and Institutions Code,
to read:

224.2. (a)  If the court, a social worker, or probation officer knows or
has reason to know that an Indian child is involved, any notice sent in an
Indian child custody proceeding under this code shall be sent to the
minor’s parents or legal guardian, Indian custodian, if any, and the minor’s
tribe and comply with all of the following requirements:

(1)  Notice shall be sent by registered or certified mail with return
receipt requested. Additional notice by first-class mail is recommended,
but not required.

(2)  Notice to the tribe shall be to the tribal chairperson, unless the tribe
has designated another agent for service.

(3)  Notice shall be sent to all tribes of which the child may be a
member or eligible for membership, until the court makes a determination
as to which tribe is the child’s tribe in accordance with subdivision (d) of
Section 224.1, after which notice need only be sent to the tribe determined
to be the Indian child’s tribe.

(4)   Notice, to the extent required by federal law, shall be sent to the
Secretary of the Interior’s designated agent, the Sacramento Area Director,
Bureau of Indian Affairs. If the identity or location of the parents, Indian
custodians, or the minor’s tribe is known, a copy of the notice shall also be
sent directly to the Secretary of the Interior, unless the Secretary of the
Interior has waived the notice in writing and the person responsible for
giving notice under this section has filed proof of the waiver with the
court.

(5)  In addition to the information specified in other sections of this
article, notice shall include all of the following information:

(A)  The name, birthdate, and birthplace of the Indian child, if known.
(B)  The name of the Indian tribe in which the child is a member or may

be eligible for membership, if known.
(C)  All names known of the Indian child’s biological parents,

grandparents, and great-grandparents, or Indian custodians, including
maiden, married and former names or aliases, as well as their current and
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former addresses, birthdates, places of birth and death, tribal enrollment
numbers, and any other identifying information, if known.

(D)  A copy of the petition by which the proceeding was initiated.
(E)  A copy of the child’s birth certificate, if available.
(F)  The location, mailing address, and telephone number of the court

and all parties notified pursuant to this section.
(G)  A statement of the following:
(i)  The absolute right of the child’s parents, Indian custodians, and tribe

to intervene in the proceeding.
(ii)  The right of the child’s parents, Indian custodians, and tribe to

petition the court to transfer the proceeding to the tribal court of the Indian
child’s tribe, absent objection by either parent and subject to declination
by the tribal court.

(iii)  The right of the child’s parents, Indian custodians, and tribe to,
upon request, be granted up to an additional 20 days from the receipt of the
notice to prepare for the proceeding.

(iv)  The potential legal consequences of the proceedings on the future
custodial and parental rights of the child’s parents or Indian custodians.

(v)  That if the parents or Indian custodians are unable to afford counsel,
counsel will be appointed to represent the parents or Indian custodians
pursuant to Section 1912 of the Indian Child Welfare Act (25 U.S.C. Sec.
1901 et seq.).

(vi)  That the information contained in the notice, petition, pleading, and
other court documents is confidential, so any person or entity notified shall
maintain the confidentiality of the information contained in the notice
concerning the particular proceeding and not reveal it to anyone who does
not need the information in order to exercise the tribe’s rights under the
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(b)  Notice shall be sent whenever it is known or there is reason to know
that an Indian child is involved, and for every hearing thereafter,
including, but not limited to, the hearing at which a final adoption order is
to be granted, unless it is determined that the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.) does not apply to the case in accordance with
Section 224.3. After a tribe acknowledges that the child is a member or
eligible for membership in that tribe, or after a tribe intervenes in a
proceeding, the information set out in subparagraphs (C), (D), (E), and (G)
of paragraph (5) of subdivision (a) need not be included with the notice.

(c)  Proof of the notice, including copies of notices sent and all return
receipts and responses received, shall be filed with the court in advance of
the hearing except as permitted under subdivision (d).

(d)  No proceeding shall be held until at least 10 days after receipt of
notice by the parent, Indian custodian, the tribe, or the Bureau of Indian
Affairs, except for the detention hearing, provided that notice of the
detention hearing shall be given as soon as possible after the filing of the
petition initiating the proceeding and proof of the notice is filed with the
court within 10 days after the filing of the petition. With the exception of
the detention hearing, the parent, Indian custodian, or the tribe shall, upon
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request, be granted up to 20 additional days to prepare for that proceeding.
Nothing herein shall be construed as limiting the rights of the parent,
Indian custodian, or tribe to more than 10 days notice when a lengthier
notice period is required by statute.

(e)  With respect to giving notice to Indian tribes, a party shall be
subject to court sanctions if that person knowingly and willfully falsifies or
conceals a material fact concerning whether the child is an Indian child, or
counsels a party to do so.

(f)  The inclusion of contact information of any adult or child that would
otherwise be required to be included in the notification pursuant to this
section, shall not be required if that person is at risk of harm as a result of
domestic violence, child abuse, sexual abuse, or stalking.

SEC. 32. Section 224.3 is added to the Welfare and Institutions Code,
to read:

224.3. (a)  The court, county welfare department, and the probation
department have an affirmative and continuing duty to inquire whether a
child for whom a petition under Section 300, 601, or 602 is to be, or has
been, filed is or may be an Indian child in all dependency proceedings and
in any juvenile wardship proceedings if the child is at risk of entering
foster care or is in foster care.

(b)  The circumstances that may provide reason to know the child is an
Indian child include, but are not limited to, the following:

(1)  A person having an interest in the child, including the child, an
officer of the court, a tribe, an Indian organization, a public or private
agency, or a member of the child’s extended family provides information
suggesting the child is a member of a tribe or eligible for membership in a
tribe or one or more of the child’s biological parents, grandparents, or
great-grandparents are or were a member of a tribe.

(2)  The residence or domicile of the child, the child’s parents, or Indian
custodian is in a predominantly Indian community.

(3)  The child or the child’s family has received services or benefits
from a tribe or services that are available to Indians from tribes or the
federal government, such as the Indian Health Service.

(c)  If the court, social worker, or probation officer knows or has reason
to know that an Indian child is involved, the social worker or probation
officer is required to make further inquiry regarding the possible Indian
status of the child, and to do so as soon as practicable, by interviewing the
parents, Indian custodian, and extended family members to gather the
information required in paragraph (5) of subdivision (a) of Section 224.2,
contacting the Bureau of Indian Affairs and the State Department of Social
Services for assistance in identifying the names and contact information of
the tribes in which the child may be a member or eligible for membership
in and contacting the tribes and any other person that reasonably can be
expected to have information regarding the child’s membership status or
eligibility.

(d)  If the court, social worker, or probation officer knows or has reason
to know that an Indian child is involved, the social worker or probation
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officer shall provide notice in accordance with paragraph (5) of
subdivision (a) of Section 224.2.

(e)  (1)  A determination by an Indian tribe that a child is or is not a
member of or eligible for membership in that tribe, or testimony attesting
to that status by a person authorized by the tribe to provide that
determination, shall be conclusive. Information that the child is not
enrolled or eligible for enrollment in the tribe is not determinative of the
child’s membership status unless the tribe also confirms in writing that
enrollment is a prerequisite for membership under tribal law or custom.

(2)  In the absence of a contrary determination by the tribe, a
determination by the Bureau of Indian Affairs that a child is or is not a
member of or eligible for membership in that tribe is conclusive.

(3)  If proper and adequate notice has been provided pursuant to Section
224.2, and neither a tribe nor the Bureau of Indian Affairs has provided a
determinative response within 60 days after receiving that notice, the court
may determine that the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et
seq.) does not apply to the proceedings, provided that the court shall
reverse its determination of the inapplicability of the Indian Child Welfare
Act and apply the act prospectively if a tribe or the Bureau of Indian
Affairs subsequently confirms that the child is an Indian child.

(f)  Notwithstanding a determination that the Indian Child Welfare Act
does not apply to the proceedings made in accordance with subdivision
(e), if the court, social worker, or probation officer subsequently receives
any information required under paragraph (5) of subdivision (a) of Section
224.2 that was not previously available or included in the notice issued
under Section 224.2, the social worker or probation officer shall provide
the additional information to any tribes entitled to notice under paragraph
(3) of subdivision (a) of Section 224.2 and the Bureau of Indian Affairs.

SEC. 33. Section 224.4 is added to the Welfare and Institutions Code,
to read:

224.4. The Indian child’s tribe and Indian custodian have the right to
intervene at any point in an Indian child custody proceeding.

SEC. 34. Section 224.5 is added to the Welfare and Institutions Code,
to read:

224.5. In an Indian child custody proceeding, the court shall give full
faith and credit to the public acts, records, judicial proceedings, and
judgments of any Indian tribe applicable to the proceeding to the same
extent that such entities give full faith and credit to the public acts, records,
judicial proceedings, and judgments of any other entity.

SEC. 35. Section 224.6 is added to the Welfare and Institutions Code,
to read:

224.6. (a)  When testimony of a “qualified expert witness” is required
in an Indian child custody proceeding, a “qualified expert witness” may
include, but is not limited to, a social worker, sociologist, physician,
psychologist, traditional tribal therapist and healer, tribal spiritual leader,
tribal historian, or tribal elder, provided the individual is not an employee
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of the person or agency recommending foster care placement or
termination of parental rights.

(b)  In considering whether to involuntarily place an Indian child in
foster care or to terminate the parental rights of the parent of an Indian
child, the court shall:

(1)  Require that a qualified expert witness testify regarding whether
continued custody of the child by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the child.

(2)  Consider evidence concerning the prevailing social and cultural
standards of the Indian child’s tribe, including that tribe’s family
organization and child-rearing practices.

(c)  Persons with the following characteristics are most likely to meet
the requirements for a qualified expert witness for purposes of Indian child
custody proceedings:

(1)  A member of the Indian child’s tribe who is recognized by the tribal
community as knowledgeable in tribal customs as they pertain to family
organization and childrearing practices.

(2)  Any expert witness having substantial experience in the delivery of
child and family services to Indians, and extensive knowledge of
prevailing social and cultural standards and childrearing practices within
the Indian child’s tribe.

(3)  A professional person having substantial education and experience
in the area of his or her specialty.

(d)  The court or any party may request the assistance of the Indian
child’s tribe or Bureau of Indian Affairs agency serving the Indian child’s
tribe in locating persons qualified to serve as expert witnesses.

(e)  The court may accept a declaration or affidavit from a qualified
expert witness in lieu of testimony only if the parties have so stipulated in
writing and the court is satisfied the stipulation is made knowingly,
intelligently, and voluntarily.

SEC. 36. Section 290.1 of the Welfare and Institutions Code is
amended to read:

290.1. If the probation officer or social worker determines that the
child shall be retained in custody, he or she shall immediately file a
petition pursuant to Section 332 with the clerk of the juvenile court, who
shall set the matter for hearing on the detention hearing calendar. The
probation officer or social worker shall serve notice as prescribed in this
section.

(a)  Notice shall be given to the following persons whose whereabouts
are known or become known prior to the initial petition hearing:

(1)  The mother.
(2)  The father or fathers, presumed and alleged.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10

90

Ch. 838— 33 —

Appendix C  --  Page C-35



years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  If there is no parent or guardian residing in California, or if the
residence is unknown, then to any adult relative residing within the county
or if none, the adult relative residing nearest the court.

(7)  The attorney for the parent or parents, or legal guardian or
guardians.

(8)  The district attorney, if the district attorney has notified the clerk of
the court that he or she wishes to receive the petition, containing the time,
date, and place of the hearing.

(9)  The probate department of the superior court that appointed the
guardian, if the child is a ward of a guardian appointed pursuant to the
Probate Code.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  The notice shall be given as soon as possible after the filing of the
petition.

(d)  The notice of the initial petition hearing shall include all of the
following:

(1)  The date, time, and place of the hearing.
(2)  The name of the child.
(3)  A copy of the petition.
(e)  Service of the notice shall be written or oral. If the person being

served cannot read, notice shall be given orally.
(f)  If the probation officer or social worker knows or has reason to

know that an Indian child is involved, notice shall be given in accordance
with Section 224.2.

SEC. 37. Section 290.2 of the Welfare and Institutions Code is
amended to read:

290.2. Upon the filing of a petition by a probation officer or social
worker, the clerk of the juvenile court shall issue notice, to which shall be
attached a copy of the petition, and he or she shall cause the same to be
served as prescribed in this section.

(a)  Notice shall be given to the following persons whose address is
known or becomes known prior to the initial petition hearing:

(1)  The mother.
(2)  The father or fathers, presumed and alleged.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
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the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  If there is no parent or guardian residing in California, or if the
residence is unknown, to any adult relative residing within the county or if
none, the adult relative residing nearest the court.

(7)  Upon reasonable notification by counsel representing the child,
parent, or guardian, the clerk of the court shall give notice to that counsel
as soon as possible.

(8)  The district attorney, if the district attorney has notified the clerk of
the court that he or she wishes to receive the petition, containing the time,
date, and place of the hearing.

(9)  The probate department of the superior court that appointed the
guardian, if the child is a ward of a guardian appointed pursuant to the
Probate Code.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  Notice shall be served as follows:
(1)  If the child is retained in custody, the notice shall be given to the

persons required to be noticed as soon as possible, and at least five days
before the hearing, unless the hearing is set to be heard in less than five
days in which case notice shall be given at least 24 hours prior to the
hearing.

(2)  If the child is not retained in custody, the notice shall be given to
those persons required to be noticed at least 10 days prior to the date of the
hearing. If any person who is required to be given notice is known to
reside outside of the county, the clerk of the juvenile court shall mail the
notice and copy of the petition by first-class mail, to that person as soon as
possible after the filing of the petition and at least 10 days before the time
set for hearing. Failure to respond to the notice is not cause for an arrest or
detention. In the instance of a failure to appear after notice by first-class
mail, the court shall direct that the notice and copy of the petition be
personally served on all persons required to receive the notice and copy of
the petition. For these purposes, personal service of the notice and copy of
the petition outside of the county at least 10 days before the time set for
hearing is equivalent to service by first-class mail. Service may be waived
by any person by a voluntary appearance entered in the minutes of the
court or by a written waiver of service filed with the clerk of the court at,
or prior to, the hearing.

(d)  The notice of the initial petition hearing shall include all of the
following:

(1)  The date, time, and place of the hearing.
(2)  The name of the child.
(3)  A copy of the petition.
(e)  If the court knows or has reason to know that an Indian child is

involved, notice shall be given in accordance with Section 224.2.
SEC. 38. Section 291 of the Welfare and Institutions Code is amended

to read:
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291. After the initial petition hearing, the clerk of the court shall cause
the notice to be served in the following manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The father or fathers, presumed and alleged.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  Each attorney of record unless counsel of record is present in court
when the hearing is scheduled, then no further notice need be given.

(7)  If there is no parent or guardian residing in California, or if the
residence is unknown, then to any adult relative residing within the county
or if none, the adult relative residing nearest the court.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  Notice shall be served as follows:
(1)  If the child is detained, the notice shall be given to the persons

required to be noticed as soon as possible, and at least five days before the
hearing, unless the hearing is set less than five days and then at least 24
hours prior to the hearing.

(2)  If the child is not detained, the notice shall be given to those persons
required to be noticed at least 10 days prior to the date of the hearing.

(d)  The notice shall include all of the following:
(1)  The name and address of the person notified.
(2)  The nature of the hearing.
(3)  Each section and subdivision under which the proceeding has been

initiated.
(4)  The date, time, and place of the hearing.
(5)  The name of the child upon whose behalf the petition has been

brought.
(6)  A statement that:
(A)  If they fail to appear, the court may proceed without them.
(B)  The child, parent, guardian, Indian custodian, or adult relative to

whom notice is required to be given is entitled to have an attorney present
at the hearing.

(C)  If the parent, guardian, Indian custodian, or adult relative is
indigent and cannot afford an attorney, and desires to be represented by an
attorney, the parent, guardian, Indian custodian, or adult relative shall
promptly notify the clerk of the juvenile court.
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(D)  If an attorney is appointed to represent the parent, guardian, Indian
custodian, or adult relative, the represented person shall be liable for all or
a portion of the costs to the extent of his or her ability to pay.

(E)  The parent, guardian, Indian custodian, or adult relative may be
liable for the costs of support of the child in any out-of-home placement.

(7)  A copy of the petition.
(e)  Service of the notice of the hearing shall be given in the following

manner:
(1)  If the child is detained and the persons required to be noticed are not

present at the initial petition hearing, they shall be noticed by personal
service or by certified mail, return receipt requested.

(2)  If the child is detained and the persons required to be noticed are
present at the initial petition hearing, they shall be noticed by personal
service or by first-class mail.

(3)  If the child is not detained, the persons required to be noticed shall
be noticed by personal service or by first-class mail, unless the person to
be served is known to reside outside the county, in which case service
shall be by first-class mail.

(f)  Any of the notices required to be given under this section or
Sections 290.1 and 290.2 may be waived by a party in person or through
his or her attorney, or by a signed written waiver filed on or before the
date scheduled for the hearing.

(g)  If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

SEC. 39. Section 292 of the Welfare and Institutions Code is amended
to read:

292. The social worker or probation officer shall give notice of the
review hearing held pursuant to Section 364 in the following manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The presumed father or any father receiving services.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  Each attorney of record, if that attorney was not present at the time
that the hearing was set by the court.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  The notice of the hearing shall be served not earlier than 30 days,
nor later than 15 days, before the hearing.
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(d)  The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the child
being recommended by the supervising agency. The notice shall also
include a statement that the child and the parent or parents or legal
guardian or guardians have a right to be present at the hearing, to be
represented by counsel at the hearing and the procedure for obtaining
appointed counsel, and to present evidence regarding the proper
disposition of the case. The notice shall also state that if the parent or
parents or legal guardian or guardians fail to appear, the court may proceed
without them.

(e)  Service of the notice shall be by personal service, by first-class mail,
or by certified mail, return receipt requested, addressed to the last known
address of the person to be noticed.

(f)  If the social worker or the probation officer knows or has reason to
know that an Indian child is involved, notice shall be given in accordance
with Section 224.2.

SEC. 40. Section 293 of the Welfare and Institutions Code is amended
to read:

293. The social worker or probation officer shall give notice of the
review hearings held pursuant to Section 366.21 or 366.22 in the following
manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The presumed father or any father receiving services.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  In the case of a child removed from the physical custody of his or
her parent or legal guardian, the foster parents, relative caregivers,
community care facility, or foster family agency having custody of the
child. In a case in which a foster family agency is notified of the hearing
pursuant to this section, and the child resides in a foster home certified by
the foster family agency, the foster family agency shall provide timely
notice of the hearing to the child’s caregivers.

(7)  Each attorney of record if that attorney was not present at the time
that the hearing was set by the court.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  The notice of hearing shall be served not earlier than 30 days, nor
later than 15 days, before the hearing.
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(d)  The notice shall contain a statement regarding the nature of the
hearing to be held and any change in the custody or status of the child
being recommended by the supervising agency. If the notice is to the child,
parent or parents, or legal guardian or guardians, the notice shall also
advise them of the right to be present, the right to be represented by
counsel, the right to request counsel, and the right to present evidence. The
notice shall also state that if the parent or parents or legal guardian or
guardians fail to appear, the court may proceed without them.

(e)  Service of the notice shall be by first-class mail addressed to the last
known address of the person to be noticed or by personal service on the
person. Service of a copy of the notice shall be by personal service or by
certified mail, return receipt requested, or any other form of notice that is
equivalent to service by first-class mail.

(f)  Notice to a foster parent, a relative caregiver, a certified foster
parent who has been approved for adoption, or the State Department of
Social Services when it is acting as an adoption agency in counties that are
not served by a county adoption agency or by a licensed county adoption
agency, shall indicate that the person notified may attend all hearings or
may submit any information he or she deems relevant to the court in
writing.

(g)  If the social worker or probation officer knows or has reason to
know that an Indian child is involved, notice shall be given in accordance
with Section 224.2.

SEC. 41. Section 294 of the Welfare and Institutions Code is amended
to read:

294. The social worker or probation officer shall give notice of a
selection and implementation hearing held pursuant to Section 366.26 in
the following manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The fathers, presumed and alleged.
(3)  The child, if the child is 10 years of age or older.
(4)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(5)  The grandparents of the child, if their address is known and if the
parent’s whereabouts are unknown.

(6)  All counsel of record.
(7)  To any unknown parent by publication, if ordered by the court

pursuant to paragraph (2) of subdivision (g).
(b)  The following persons shall not be notified of the hearing:
(1)  A parent who has relinquished the child to the State Department of

Social Services or to a licensed adoption agency for adoption, and the
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relinquishment has been accepted and filed with notice as required under
Section 8700 of the Family Code.

(2)  An alleged father who has denied paternity and has executed a
waiver of the right to notice of further proceedings.

(3)  A parent whose parental rights have been terminated.
(c)  (1)  Service of the notice shall be completed at least 45 days before

the hearing date. Service is deemed complete at the time the notice is
personally delivered to the person named in the notice or 10 days after the
notice has been placed in the mail, or at the expiration of the time
prescribed by the order for publication.

(2)  Service of notice in cases where publication is ordered shall be
completed at least 30 days before the date of the hearing.

(d)  Regardless of the type of notice required, or the manner in which it
is served, once the court has made the initial finding that notice has
properly been given to the parent, or to any person entitled to receive
notice pursuant to this section, subsequent notice for any continuation of a
Section 366.26 hearing may be by first-class mail to any last known
address, by an order made pursuant to Section 296, or by any other means
that the court determines is reasonably calculated, under any circumstance,
to provide notice of the continued hearing. However, if the
recommendation changes from the recommendation contained in the
notice previously found to be proper, notice shall be provided to the
parent, and to any person entitled to receive notice pursuant to this section,
regarding that subsequent hearing.

(e)  The notice shall contain the following information:
(1)  The date, time, and place of the hearing.
(2)  The right to appear.
(3)  The parents’ right to counsel.
(4)  The nature of the proceedings.
(5)  The recommendation of the supervising agency.
(6)  A statement that, at the time of hearing, the court is required to

select a permanent plan of adoption, legal guardianship, or long-term
foster care for the child.

(f)  Notice to the parents may be given in any one of the following
manners:

(1)  If the parent is present at the hearing at which the court schedules a
hearing pursuant to Section 366.26, the court shall advise the parent of the
date, time, and place of the proceedings, their right to counsel, the nature
of the proceedings, and the requirement that at the proceedings the court
shall select and implement a plan of adoption, legal guardianship, or
long-term foster care for the child. The court shall direct the parent to
appear for the proceedings and then direct that the parent be notified
thereafter by first-class mail to the parent’s usual place of residence or
business only.

(2)  Certified mail, return receipt requested, to the parent’s last known
mailing address. This notice shall be sufficient if the child welfare agency
receives a return receipt signed by the parent.

90

— 40 —Ch. 838

Appendix C  --  Page C-42



(3)  Personal service to the parent named in the notice.
(4)  Delivery to a competent person who is at least 18 years of age at the

parent’s usual place of residence or business, and thereafter mailed to the
parent named in the notice by first-class mail at the place where the notice
was delivered.

(5)  If the residence of the parent is outside the state, service may be
made as described in paragraph (1), (3), or (4) or by certified mail, return
receipt requested.

(6)  If the recommendation of the probation officer or social worker is
legal guardianship or long-term foster care, service may be made by
first-class mail to the parent’s usual place of residence or business.

(7)  If a parent’s identity is known but his or her whereabouts are
unknown and the parent cannot, with reasonable diligence, be served in
any manner specified in paragraphs (1) to (6), inclusive, the petitioner
shall file an affidavit with the court at least 75 days before the hearing
date, stating the name of the parent and describing the efforts made to
locate and serve the parent.

(A)  If the court determines that there has been due diligence in
attempting to locate and serve the parent and the probation officer or social
worker recommends adoption, service shall be to that parent’s attorney of
record, if any, by certified mail, return receipt requested. If the parent does
not have an attorney of record, the court shall order that service be made
by publication of citation requiring the parent to appear at the date, time,
and place stated in the citation, and that the citation be published in a
newspaper designated as most likely to give notice to the parent.
Publication shall be made once a week for four consecutive weeks.
Whether notice is to the attorney of record or by publication, the court
shall also order that notice be given to the grandparents of the child, if
their identities and addresses are known, by first-class mail.

(B)  If the court determines that there has been due diligence in
attempting to locate and serve the parent and the probation officer or social
worker recommends legal guardianship or long-term foster care, no further
notice is required to the parent, but the court shall order that notice be
given to the grandparents of the child, if their identities and addresses are
known, by first-class mail.

(C)  In any case where the residence of the parent becomes known,
notice shall immediately be served upon the parent as provided for in
either paragraph (2), (3), (4), (5), or (6).

(g)  (1)  If the identity of one or both of the parents, or alleged parents,
of the child is unknown, or if the name of one or both parents is uncertain,
then that fact shall be set forth in the affidavit filed with the court at least
75 days before the hearing date and the court, consistent with the
provisions of Sections 7665 and 7666 of the Family Code, shall issue an
order dispensing with notice to a natural parent or possible natural parent
under this section if, after inquiry and a determination that there has been
due diligence in attempting to identify the unknown parent, the court is
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unable to identify the natural parent or possible natural parent and no
person has appeared claiming to be the natural parent.

(2)  After a determination that there has been due diligence in
attempting to identify an unknown parent pursuant to paragraph (1) and
the probation officer or social worker recommends adoption, the court
shall consider whether publication notice would be likely to lead to actual
notice to the unknown parent. The court may order publication notice if,
on the basis of all information before the court, the court determines that
notice by publication is likely to lead to actual notice to the parent. If
publication notice to an unknown parent is ordered, the court shall order
the published citation to be directed to either the father or mother, or both,
of the child, and to all persons claiming to be the father or mother of the
child, naming and otherwise describing the child. An order of publication
pursuant to this paragraph shall be based on an affidavit describing efforts
made to identify the unknown parent or parents. Service made by
publication pursuant to this paragraph shall require the unknown parent or
parents to appear at the date, time, and place stated in the citation.
Publication shall be made once a week for four consecutive weeks.

(3)  If the court determines that there has been due diligence in
attempting to identify one or both of the parents, or alleged parents, of the
child and the probation officer or social worker recommends legal
guardianship or long-term foster care, no further notice to the parent shall
be required.

(h)  Notice to the child and all counsel of record shall be by first-class
mail.

(i)  If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

(j)  Notwithstanding subdivision (a), if the attorney of record is present
at the time the court schedules a hearing pursuant to Section 366.26, no
further notice is required, except as required by subparagraph (A) of
paragraph (7) of subdivision (f).

(k)  This section shall also apply to children adjudged wards pursuant to
Section 727.31.

(l)  The court shall state the reasons on the record explaining why good
cause exists for granting any continuance of a hearing held pursuant to
Section 366.26 to fulfill the requirements of this section.

SEC. 42. Section 295 of the Welfare and Institutions Code is amended
to read:

295. The social worker or probation officer shall give notice of review
hearings held pursuant to Section 366.3 in the following manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The presumed father.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
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adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  The foster parents, relative caregivers, community care facility, or
foster family agency having physical custody of the child in the case of a
child removed from the physical custody of the parents or legal guardian.

(7)  The attorney of record if that attorney of record was not present at
the time that the hearing was set by the court.

(8)  The alleged father or fathers, but only if the recommendation is to
set a new hearing pursuant to Section 366.26.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  The notice of the review hearing shall be served no earlier than 30
days, nor later than 15 days, before the hearing.

(d)  The notice of the review hearing shall contain a statement regarding
the nature of the hearing to be held, any recommended change in the
custody or status of the child, and any recommendation that the court set a
new hearing pursuant to Section 366.26 in order to select a more
permanent plan.

(e)  Service of notice shall be by first-class mail addressed to the last
known address of the person to be provided notice.

(f)  If the child is ordered into a permanent plan of legal guardianship,
and subsequently a petition to terminate or modify the guardianship is
filed, the probation officer or social worker shall serve notice of the
petition not less than 15 court days prior to the hearing on all persons
listed in subdivision (a) and on the court that established legal
guardianship if it is in another county.

(g)  If the social worker or probation officer knows or has reason to
know that an Indian child is involved, notice shall be given in accordance
with Section 224.2.

SEC. 42.5. Section 295 of the Welfare and Institutions Code is
amended to read:

295. The social worker or probation officer shall give notice of review
hearings held pursuant to Section 366.3 in the following manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The presumed father.
(3)  The legal guardian or guardians.
(4)  The child, if the child is 10 years of age or older.
(5)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
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the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(6)  The foster parents, relative caregivers, community care facility, or
foster family agency having physical custody of the child if a child is
removed from the physical custody of the parents or legal guardian. The
person notified may attend all hearings and may submit any information he
or she deems relevant to the court in writing.

(7)  The attorney of record if that attorney of record was not present at
the time that the hearing was set by the court.

(8)  The alleged father or fathers, but only if the recommendation is to
set a new hearing pursuant to Section 366.26.

(b)  No notice is required for a parent whose parental rights have been
terminated.

(c)  The notice of the review hearing shall be served no earlier than 30
days, nor later than 15 days, before the hearing.

(d)    The notice of the review hearing shall contain a statement
regarding the nature of the hearing to be held, any recommended change in
the custody or status of the child, and any recommendation that the court
set a new hearing pursuant to Section 366.26 in order to select a more
permanent plan.

(e)  Service of notice shall be by first-class mail addressed to the last
known address of the person to be provided notice. In the case of an Indian
child, notice shall be by registered mail, return receipt requested.

(f)  If the child is ordered into a permanent plan of legal guardianship,
and subsequently a petition to terminate or modify the guardianship is
filed, the probation officer or social worker shall serve notice of the
petition not less than 15 court days prior to the hearing on all persons
listed in subdivision (a) and on the court that established legal
guardianship if it is in another county.

(g) If the social worker or probation officer knows or has reason to
know that an Indian child is involved, notice shall be given in accordance
with Section 224.2.

SEC. 43. Section 297 of the Welfare and Institutions Code is amended
to read:

297. (a)  Notice required for an initial petition filed pursuant to Section
300 is applicable to a subsequent petition filed pursuant to Section 342.

(b)  Upon the filing of a supplemental petition pursuant to Section 387,
the clerk of the juvenile court shall immediately set the matter for hearing
within 30 days of the date of the filing, and the social worker or probation
officer shall cause notice thereof to be served upon the persons required
by, and in the manner prescribed by, Sections 290.1, 290.2, and 291.

(c)  If a petition for modification has been filed pursuant to Section 388,
and it appears that the best interest of the child may be promoted by the
proposed change of the order, the recognition of a sibling relationship, or
the termination of jurisdiction, the court shall order that a hearing be held
and shall give prior notice, or cause prior notice to be given, to the social
worker or probation officer and to the child’s attorney of record, or if there
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is no attorney of record for the child, to the child, and his or her parent or
parents or legal guardian or guardians in the manner prescribed by Section
291 unless a different manner is prescribed by the court.

(d)  If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

SEC. 44. Section 305.5 of the Welfare and Institutions Code is
amended to read:

305.5. (a)  If an Indian child, who is a ward of a tribal court or resides
or is domiciled within a reservation of an Indian tribe that has exclusive
jurisdiction over child custody proceedings as recognized in Section 1911
of Title 25 of the United States Code or reassumed exclusive jurisdiction
over Indian child custody proceedings pursuant to Section 1918 of Title 25
of the United States Code, has been removed by a state or local authority
from the custody of his or her parents or Indian custodian, the state or local
authority shall provide notice of the removal to the tribe no later than the
next working day following the removal and shall provide all relevant
documentation to the tribe regarding the removal and the child’s identity.
If the tribe determines that the child is an Indian child, the state or local
authority shall transfer the child custody proceeding to the tribe within 24
hours after receipt of written notice from the tribe of that determination.

(b)  In the case of an Indian child who is not domiciled or residing
within a reservation of an Indian tribe or who resides or is domiciled
within a reservation of an Indian tribe that does not have exclusive
jurisdiction over child custody proceedings pursuant to Section 1911 or
1918 of Title 25 of the United States Code, the court shall transfer the
proceeding to the jurisdiction of the child’s tribe upon petition of either
parent, the Indian custodian, if any, or the child’s tribe, unless the court
finds good cause not to transfer. The court shall dismiss the proceeding or
terminate jurisdiction only after receiving proof that the tribal court has
accepted the transfer of jurisdiction. At the time that the court dismisses
the proceeding or terminates jurisdiction, the court shall also make an
order transferring the physical custody of the child to the tribal court.

(c)  (1)  If a petition to transfer proceedings as described in subdivision
(b) is filed, the court shall find good cause to deny the petition if one or
more of the following circumstances are shown to exist:

(A)  One or both of the child’s parents object to the transfer.
(B)  The child’s tribe does not have a “tribal court” as defined in Section

1910 of Title 25 of the United States Code.
(C)  The tribal court of the child’s tribe declines the transfer.
(2)  Good cause not to transfer the proceeding may exist if:
(A)  The evidence necessary to decide the case cannot be presented in

the tribal court without undue hardship to the parties or the witnesses, and
the tribal court is unable to mitigate the hardship by making arrangements
to receive and consider the evidence or testimony by use of remote
communication, by hearing the evidence or testimony at a location
convenient to the parties or witnesses, or by use of other means permitted
in the tribal court’s rules of evidence or discovery.
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(B)  The proceeding was at an advanced stage when the petition to
transfer was received and the petitioner did not file the petition within a
reasonable time after receiving notice of the proceeding, provided the
notice complied with Section 224.2. It shall not, in and of itself, be
considered an unreasonable delay for a party to wait until reunification
efforts have failed and reunification services have been terminated before
filing a petition to transfer.

(C)  The Indian child is over 12 years of age and objects to the transfer.
(D)  The parents of the child over five years of age are not available and

the child has had little or no contact with the child’s tribe or members of
the child’s tribe.

(3)  Socioeconomic conditions and the perceived adequacy of tribal
social services or judicial systems may not be considered in a
determination that good cause exists.

(4)  The burden of establishing good cause to the contrary shall be on
the party opposing the transfer. If the court believes, or any party asserts,
that good cause to the contrary exists, the reasons for that belief or
assertion shall be stated in writing and made available to all parties who
are petitioning for the transfer, and the petitioner shall have the
opportunity to provide information or evidence in rebuttal of the belief or
assertion.

(5)  Nothing in this section or Section 1911 or 1918 of Title 25 of the
United States Code shall be construed as requiring a tribe to petition the
Secretary of the Interior to reassume exclusive jurisdiction pursuant to
Section 1918 of Title 25 of the United States Code prior to exercising
jurisdiction over a proceeding transferred under subdivision (b).

(d)  An Indian child’s domicile or place of residence is determined by
that of the parent, guardian, or Indian custodian with whom the child
maintained his or her primary place of abode at the time the Indian child
custody proceedings were initiated.

(e)  If any petitioner in an Indian child custody proceeding has
improperly removed the child from the custody of the parent or Indian
custodian or has improperly retained custody after a visit or other
temporary relinquishment of custody, the court shall decline jurisdiction
over the petition and shall immediately return the child to his or her parent
or Indian custodian, unless returning the child to the parent or Indian
custodian would subject the child to a substantial and immediate danger or
threat of danger.

(f)  Nothing in this section shall be construed to prevent the emergency
removal of an Indian child who is a ward of a tribal court or resides or is
domiciled within a reservation of an Indian tribe, but is temporarily
located off the reservation, from a parent or Indian custodian or the
emergency placement of the child in a foster home or institution in order to
prevent imminent physical damage or harm to the child. The state or local
authority shall ensure that the emergency removal or placement terminates
immediately when the removal or placement is no longer necessary to
prevent imminent physical damage or harm to the child and shall
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expeditiously initiate an Indian child custody proceeding, transfer the child
to the jurisdiction of the Indian child’s tribe, or restore the child to the
parent or Indian custodian, as may be appropriate.

SEC. 45. Section 306.6 is added to the Welfare and Institutions Code,
to read:

306.6. (a)  In a dependency proceeding involving a child who would
otherwise be an Indian child, based on the definition contained in
paragraph (4) of Section 1903 of the federal Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.), but is not an Indian child based on status of the
child’s tribe, as defined in paragraph (8) of Section 1903 of the federal
Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), the court may
permit the tribe from which the child is descended to participate in the
proceeding upon request of the tribe.

(b)  If the court permits a tribe to participate in a proceeding, the tribe
may do all of the following, upon consent of the court:

(1)  Be present at the hearing.
(2)  Address the court.
(3)  Request and receive notice of hearings.
(4)  Request to examine court documents relating to the proceeding.
(5)  Present information to the court that is relevant to the proceeding.
(6)  Submit written reports and recommendations to the court.
(7)  Perform other duties and responsibilities as requested or approved

by the court.
(c)  If more than one tribe requests to participate in a proceeding under

subdivision (a), the court may limit participation to the tribe with which
the child has the most significant contacts, as determined in accordance
with paragraph (2) of subdivision (d) of Section 170 of the Family Code.

(d)  This section is intended to assist the court in making decisions that
are in the best interest of the child by permitting a tribe in the
circumstances set out in subdivision (a) to inform the court and parties to
the proceeding about placement options for the child within the child’s
extended family or the tribal community, services and programs available
to the child and the child’s parents as Indians, and other unique interests
the child or the child’s parents may have as Indians. This section shall not
be construed to make the Indian Child Welfare Act (25 U.S.C. Sec. 1901
et seq.), or any state law implementing the Indian Child Welfare Act,
applicable to the proceedings, or to limit the court’s discretion to permit
other interested persons to participate in these or any other proceedings.

(e)  The court shall, on a case-by-case basis, make a determination if
this section is applicable and may request information from the tribe, or
the entity claiming to be a tribe, from which the child is descended for the
purposes of making this determination, if the child would otherwise be an
Indian child pursuant to subdivision (a).

SEC. 46. Section 317 of the Welfare and Institutions Code is amended
to read:

317. (a)  (1)  When it appears to the court that a parent or guardian of
the child desires counsel but is presently financially unable to afford and
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cannot for that reason employ counsel, the court may appoint counsel as
provided in this section.

(2)  When it appears to the court that a parent or Indian custodian in an
Indian child custody proceeding desires counsel but is presently unable to
afford and cannot for that reason employ counsel, the provisions of
subsection (b) of Section 1912 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.) and Section 23.13 of Title 25 of the Code of Federal
Regulations are applicable.

(b)  When it appears to the court that a parent or guardian of the child is
presently financially unable to afford and cannot for that reason employ
counsel, and the child has been placed in out-of-home care, or the
petitioning agency is recommending that the child be placed in
out-of-home care, the court shall appoint counsel, unless the court finds
that the parent or guardian has made a knowing and intelligent waiver of
counsel as provided in this section.

(c)  Where a child is not represented by counsel, the court shall appoint
counsel for the child unless the court finds that the child would not benefit
from the appointment of counsel. The court shall state on the record its
reasons for that finding. A primary responsibility of any counsel appointed
to represent a child pursuant to this section shall be to advocate for the
protection, safety, and physical and emotional well-being of the child.
Counsel for the child may be a district attorney, public defender, or other
member of the bar, provided that the counsel does not represent another
party or county agency whose interests conflict with the child’s interests.
The fact that the district attorney represents the child in a proceeding
pursuant to Section 300 as well as conducts a criminal investigation or
files a criminal complaint or information arising from the same or
reasonably related set of facts as the proceeding pursuant to Section 300 is
not in and of itself a conflict of interest. The court may fix the
compensation for the services of appointed counsel. The appointed counsel
shall have a caseload and training that assures adequate representation of
the child. The Judicial Council shall promulgate rules of court that
establish caseload standards, training requirements, and guidelines for
appointed counsel for children and shall adopt rules as required by Section
326.5 no later than July 1, 2001.

(d)  The counsel appointed by the court shall represent the parent,
guardian, or child at the detention hearing and at all subsequent
proceedings before the juvenile court. Counsel shall continue to represent
the parent, guardian, or child unless relieved by the court upon the
substitution of other counsel or for cause. The representation shall include
representing the parent, guardian, or the child in termination proceedings
and in those proceedings relating to the institution or setting aside of a
legal guardianship.

(e)  The counsel for the child shall be charged in general with the
representation of the child’s interests. To that end, the counsel shall make
or cause to have made any further investigations that he or she deems in
good faith to be reasonably necessary to ascertain the facts, including the
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interviewing of witnesses, and he or she shall examine and cross-examine
witnesses in both the adjudicatory and dispositional hearings. He or she
may also introduce and examine his or her own witnesses, make
recommendations to the court concerning the child’s welfare, and
participate further in the proceedings to the degree necessary to adequately
represent the child. In any case in which the child is four years of age or
older, counsel shall interview the child to determine the child’s wishes and
to assess the child’s well-being, and shall advise the court of the child’s
wishes. Counsel for the child shall not advocate for the return of the child
if, to the best of his or her knowledge, that return conflicts with the
protection and safety of the child. In addition counsel shall investigate the
interests of the child beyond the scope of the juvenile proceeding and
report to the court other interests of the child that may need to be protected
by the institution of other administrative or judicial proceedings. The
attorney representing a child in a dependency proceeding is not required to
assume the responsibilities of a social worker and is not expected to
provide nonlegal services to the child. The court shall take whatever
appropriate action is necessary to fully protect the interests of the child.

(f)  Either the child or the counsel for the child, with the informed
consent of the child if the child is found by the court to be of sufficient age
and maturity to so consent, may invoke the psychotherapist-client
privilege, physician-patient privilege, and clergyman-penitent privilege;
and if the child invokes the privilege, counsel may not waive it, but if
counsel invokes the privilege, the child may waive it. Counsel shall be
holder of these privileges if the child is found by the court not to be of
sufficient age and maturity to so consent. For the sole purpose of fulfilling
his or her obligation to provide legal representation of the child, counsel
for a child shall have access to all records with regard to the child
maintained by a health care facility, as defined in Section 1545 of the
Penal Code, health care providers, as defined in Section 6146 of the
Business and Professions Code, a physician and surgeon or other health
practitioner as defined in Section 11165.8 of the Penal Code or a child care
custodian, as defined in Section 11165.7 of the Penal Code.
Notwithstanding any other law, counsel shall be given access to all records
relevant to the case which are maintained by state or local public agencies.
All information requested from a child protective agency regarding a child
who is in protective custody, or from a child’s guardian ad litem, shall be
provided to the child’s counsel within 30 days of the request.

(g)  In a county of the third class, if counsel is to be provided to a child
at county expense other than by counsel for the agency, the court shall first
utilize the services of the public defender prior to appointing private
counsel, to provide legal counsel. Nothing in this subdivision shall be
construed to require the appointment of the public defender in any case in
which the public defender has a conflict of interest. In the interest of
justice, a court may depart from that portion of the procedure requiring
appointment of the public defender after making a finding of good cause
and stating the reasons therefor on the record.
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(h)  In a county of the third class, if counsel is to be appointed for a
parent or guardian at county expense, the court shall first utilize the
services of the alternate public defender, prior to appointing private
counsel, to provide legal counsel. Nothing in this subdivision shall be
construed to require the appointment of the alternate public defender in
any case in which the public defender has a conflict of interest. In the
interest of justice, a court may depart from that portion of the procedure
requiring appointment of the alternate public defender after making a
finding of good cause and stating the reasons therefor on the record.

SEC. 46.5. Section 317 of the Welfare and Institutions Code is
amended to read:

317. (a)  (1)  When it appears to the court that a parent or guardian of
the child desires counsel but is presently financially unable to afford and
cannot for that reason employ counsel, the court may appoint counsel as
provided in this section.

(2) When it appears to the court that a parent or Indian custodian in an
Indian child custody proceeding desires counsel but is presently unable to
afford and cannot for that reason employ counsel, the provisions of
subsection (b) of Section 1912 of the Indian Child Welfare Act (25 U.S.C.
Sec. 1901 et seq.) and Section 23.13 of Title 25 of the Code of Federal
Regulations are applicable.

(b)  When it appears to the court that a parent or guardian of the child is
presently financially unable to afford and cannot for that reason employ
counsel, and the child has been placed in out-of-home care, or the
petitioning agency is recommending that the child be placed in
out-of-home care, the court shall appoint counsel for the parent or
guardian, unless the court finds that the parent or guardian has made a
knowing and intelligent waiver of counsel as provided in this section.

(c)   If a child is not represented by counsel, the court shall appoint
counsel for the child unless the court finds that the child would not benefit
from the appointment of counsel. The court shall state on the record its
reasons for that finding. A primary responsibility of any counsel appointed
to represent a child pursuant to this section shall be to advocate for the
protection, safety, and physical and emotional well-being of the child.
Counsel for the child may be a district attorney, public defender, or other
member of the bar, provided that the counsel does not represent another
party or county agency whose interests conflict with the child’s interests.
The fact that the district attorney represents the child in a proceeding
pursuant to Section 300 as well as conducts a criminal investigation or
files a criminal complaint or information arising from the same or
reasonably related set of facts as the proceeding pursuant to Section 300 is
not in and of itself a conflict of interest. The court may fix the
compensation for the services of appointed counsel. The appointed counsel
shall have a caseload and training that ensures adequate representation of
the child. The Judicial Council shall promulgate rules of court that
establish caseload standards, training requirements, and guidelines for
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appointed counsel for children and shall adopt rules as required by Section
326.5 no later than July 1, 2001.

(d)  The counsel appointed by the court shall represent the parent,
guardian, or child at the detention hearing and at all subsequent
proceedings before the juvenile court. Counsel shall continue to represent
the parent, guardian, or child unless relieved by the court upon the
substitution of other counsel or for cause. The representation shall include
representing the parent, guardian, or the child in termination proceedings
and in those proceedings relating to the institution or setting aside of a
legal guardianship.

(e)  The counsel for the child shall be charged in general with the
representation of the child’s interests. To that end, the counsel shall make
or cause to have made any further investigations that he or she deems in
good faith to be reasonably necessary to ascertain the facts, including the
interviewing of witnesses, and he or she shall examine and cross-examine
witnesses in both the adjudicatory and dispositional hearings. He or she
may also introduce and examine his or her own witnesses, make
recommendations to the court concerning the child’s welfare, and
participate further in the proceedings to the degree necessary to adequately
represent the child. In any case in which the child is four years of age or
older, counsel shall interview the child to determine the child’s wishes and
to assess the child’s well-being, and shall advise the court of the child’s
wishes. Counsel for the child shall not advocate for the return of the child
if, to the best of his or her knowledge, that return conflicts with the
protection and safety of the child. In addition counsel shall investigate the
interests of the child beyond the scope of the juvenile proceeding and
report to the court other interests of the child that may need to be protected
by the institution of other administrative or judicial proceedings. The
attorney representing a child in a dependency proceeding is not required to
assume the responsibilities of a social worker and is not expected to
provide nonlegal services to the child. The court shall take whatever
appropriate action is necessary to fully protect the interests of the child.

(f)  Either the child or the counsel for the child, with the informed
consent of the child if the child is found by the court to be of sufficient age
and maturity to so consent, which shall be presumed, subject to rebuttal by
clear and convincing evidence, if the child is over 12 years of age, may
invoke the psychotherapist-client privilege, physician-patient privilege,
and clergyman-penitent privilege; and if the child invokes the privilege,
counsel may not waive it, but if counsel invokes the privilege, the child
may waive it. Counsel shall be holder of these privileges if the child is
found by the court not to be of sufficient age and maturity to so consent.
For the sole purpose of fulfilling his or her obligation to provide legal
representation of the child, counsel for a child shall have access to all
records with regard to the child maintained by a health care facility, as
defined in Section 1545 of the Penal Code, health care providers, as
defined in Section 6146 of the Business and Professions Code, a physician
and surgeon or other health practitioner, as defined in former Section
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11165.8 of the Penal Code, as that section read on January 1, 2000, or a
child care custodian, as defined in former Section 11165.7 of the Penal
Code, as that section read on January 1, 2000. Notwithstanding any other
law, counsel shall be given access to all records relevant to the case which
are maintained by state or local public agencies. All information requested
from a child protective agency regarding a child who is in protective
custody, or from a child’s guardian ad litem, shall be provided to the
child’s counsel within 30 days of the request.

(g)  In a county of the third class, if counsel is to be provided to a child
at county expense other than by counsel for the agency, the court shall first
utilize the services of the public defender prior to appointing private
counsel, to provide legal counsel. Nothing in this subdivision shall be
construed to require the appointment of the public defender in any case in
which the public defender has a conflict of interest. In the interest of
justice, a court may depart from that portion of the procedure requiring
appointment of the public defender after making a finding of good cause
and stating the reasons therefor on the record.

(h)  In a county of the third class, if counsel is to be appointed for a
parent or guardian at county expense, the court shall first utilize the
services of the alternate public defender, prior to appointing private
counsel, to provide legal counsel. Nothing in this subdivision shall be
construed to require the appointment of the alternate public defender in
any case in which the public defender has a conflict of interest. In the
interest of justice, a court may depart from that portion of the procedure
requiring appointment of the alternate public defender after making a
finding of good cause and stating the reasons therefor on the record.

SEC. 47. Section 360.6 of the Welfare and Institutions Code is
repealed.

SEC. 48. Section 361 of the Welfare and Institutions Code is amended
to read:

361. (a)  In all cases in which a minor is adjudged a dependent child of
the court on the ground that the minor is a person described by Section
300, the court may limit the control to be exercised over the dependent
child by any parent or guardian and shall by its order clearly and
specifically set forth all those limitations. Any limitation on the right of the
parent or guardian to make educational decisions for the child shall be
specifically addressed in the court order. The limitations may not exceed
those necessary to protect the child. If the court specifically limits the right
of the parent or guardian to make educational decisions for the child, the
court shall at the same time appoint a responsible adult to make
educational decisions for the child until one of the following occurs:

(1)  The minor reaches 18 years of age, unless the child chooses not to
make educational decisions for himself or herself, or is deemed by the
court to be incompetent.

(2)  Another responsible adult is appointed to make educational
decisions for the minor pursuant to this section.
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(3)  The right of the parent or guardian to make educational decisions
for the minor is fully restored.

(4)  A successor guardian or conservator is appointed.
(5)  The child is placed into a planned permanent living arrangement

pursuant to paragraph (3) of subdivision (g) of Section 366.21, Section
366.22, or Section 366.26, at which time the foster parent, relative
caretaker, or nonrelative extended family member as defined in Section
362.7, has the right to represent the child in educational matters pursuant
to Section 56055 of the Education Code.

An individual who would have a conflict of interest in representing the
child may not be appointed to make educational decisions. For purposes of
this section, “an individual who would have a conflict of interest,” means
a person having any interests that might restrict or bias his or her ability to
make educational decisions, including, but not limited to, those conflicts of
interest prohibited by Section 1126 of the Government Code, and the
receipt of compensation or attorneys’ fees for the provision of services
pursuant to this section. A foster parent may not be deemed to have a
conflict of interest solely because he or she receives compensation for the
provision of services pursuant to this section.

If the court is unable to appoint a responsible adult to make educational
decisions for the child and paragraphs (1) to (5), inclusive, do not apply,
and the child has either been referred to the local educational agency for
special education and related services, or has a valid individualized
education program, the court shall refer the child to the local educational
agency for appointment of a surrogate parent pursuant to Section 7579.5 of
the Government Code.

If the court cannot identify a responsible adult to make educational
decisions for the child, the appointment of a surrogate parent as defined in
subdivision (a) of Section 56050 of the Education Code is not warranted,
and there is no foster parent to exercise the authority granted by Section
56055 of the Education Code, the court may, with the input of any
interested person, make educational decisions for the child.

All educational and school placement decisions shall seek to ensure that
the child is in the least restrictive educational programs and has access to
the academic resources, services, and extracurricular and enrichment
activities that are available to all pupils. In all instances, educational and
school placement decisions shall be based on the best interests of the child.

(b)  Subdivision (a) does not limit the ability of a parent to voluntarily
relinquish his or her child to the State Department of Social Services or to
a licensed county adoption agency at any time while the child is a
dependent child of the juvenile court, if the department or agency is
willing to accept the relinquishment.

(c)  A dependent child may not be taken from the physical custody of
his or her parents or guardian or guardians with whom the child resides at
the time the petition was initiated, unless the juvenile court finds clear and
convincing evidence of any of the following circumstances listed in
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paragraphs (1) to (5), inclusive, and, in an Indian child custody
proceeding, paragraph (6):

(1)  There is or would be a substantial danger to the physical health,
safety, protection, or physical or emotional well-being of the minor if the
minor were returned home, and there are no reasonable means by which
the minor’s physical health can be protected without removing the minor
from the minor’s parent’s or guardian’s physical custody. The fact that a
minor has been adjudicated a dependent child of the court pursuant to
subdivision (e) of Section 300 shall constitute prima facie evidence that
the minor cannot be safely left in the physical custody of the parent or
guardian with whom the minor resided at the time of injury. The court
shall consider, as a reasonable means to protect the minor, the option of
removing an offending parent or guardian from the home. The court shall
also consider, as a reasonable means to protect the minor, allowing a
nonoffending parent or guardian to retain physical custody as long as that
parent or guardian presents a plan acceptable to the court demonstrating
that he or she will be able to protect the child from future harm.

(2)  The parent or guardian of the minor is unwilling to have physical
custody of the minor, and the parent or guardian has been notified that if
the minor remains out of their physical custody for the period specified in
Section 366.26, the minor may be declared permanently free from their
custody and control.

(3)  The minor is suffering severe emotional damage, as indicated by
extreme anxiety, depression, withdrawal, or untoward aggressive behavior
toward himself or herself or others, and there are no reasonable means by
which the minor’s emotional health may be protected without removing
the minor from the physical custody of his or her parent or guardian.

(4)  The minor or a sibling of the minor has been sexually abused, or is
deemed to be at substantial risk of being sexually abused, by a parent,
guardian, or member of his or her household, or other person known to his
or her parent, and there are no reasonable means by which the minor can
be protected from further sexual abuse or a substantial risk of sexual abuse
without removing the minor from his or her parent or guardian, or the
minor does not wish to return to his or her parent or guardian.

(5)  The minor has been left without any provision for his or her
support, or a parent who has been incarcerated or institutionalized cannot
arrange for the care of the minor, or a relative or other adult custodian with
whom the child has been left by the parent is unwilling or unable to
provide care or support for the child and the whereabouts of the parent is
unknown and reasonable efforts to locate him or her have been
unsuccessful.

(6)  In an Indian child custody proceeding, continued custody of the
child by the parent or Indian custodian is likely to result in serious
emotional or physical damage to the child, and that finding is supported by
testimony of a “qualified expert witness” as described in Section 224.6.

(A)  Stipulation by the parent, Indian custodian, or the Indian child’s
tribe, or failure to object, may waive the requirement of producing
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evidence of the likelihood of serious damage only if the court is satisfied
that the party has been fully advised of the requirements of the Indian
Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), and has knowingly,
intelligently, and voluntarily waived them.

(B)  Failure to meet non-Indian family and child-rearing community
standards, or the existence of other behavior or conditions that meet the
removal standards of this section, will not support an order for placement
in the absence of the finding in this paragraph.

(d)  The court shall make a determination as to whether reasonable
efforts were made to prevent or to eliminate the need for removal of the
minor from his or her home or, if the minor is removed for one of the
reasons stated in paragraph (5) of subdivision (c), whether it was
reasonable under the circumstances not to make any of those efforts, or, in
the case of an Indian child custody proceeding, whether active efforts as
required in Section 361.7 were made and that these efforts have proved
unsuccessful. The court shall state the facts on which the decision to
remove the minor is based.

(e)  The court shall make all of the findings required by subdivision (a)
of Section 366 in either of the following circumstances:

(1)  The minor has been taken from the custody of his or her parent or
guardian and has been living in an out-of-home placement pursuant to
Section 319.

(2)  The minor has been living in a voluntary out-of-home placement
pursuant to Section 16507.4.

SEC. 49. Section 361.31 is added to the Welfare and Institutions Code,
to read:

361.31. (a)  In any case in which an Indian child is removed from the
physical custody of his or her parents or Indian custodian pursuant to
Section 361, the child’s placement shall comply with this section.

(b)  Any foster care or guardianship placement of an Indian child, or any
emergency removal of a child who is known to be, or there is reason to
know that the child is, an Indian child shall be in the least restrictive
setting which most approximates a family situation and in which the
child’s special needs, if any, may be met. The child shall also be placed
within reasonable proximity to the child’s home, taking into account any
special needs of the child. Preference shall be given to the child’s
placement with one of the following, in descending priority order:

(1)  A member of the child’s extended family, as defined in Section
1903 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(2)  A foster home licensed, approved, or specified by the child’s tribe.
(3)  An Indian foster home licensed or approved by an authorized

non-Indian licensing authority.
(4)  An institution for children approved by an Indian tribe or operated

by an Indian organization which has a program suitable to meet the Indian
child’s needs.
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(c)  In any adoptive placement of an Indian child, preference shall be
given to a placement with one of the following, in descending priority
order:

(1)  A member of the child’s extended family, as defined in Section
1903 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(2)  Other members of the child’s tribe.
(3)  Another Indian family.
(d)  Notwithstanding the placement preferences listed in subdivisions

(b) and (c), if a different order of placement preference is established by
the child’s tribe, the court or agency effecting the placement shall follow
the order of preference established by the tribe, so long as the placement is
the least restrictive setting appropriate to the particular needs of the child
as provided in subdivision (b).

(e)  Where appropriate, the placement preference of the Indian child,
when of sufficient age, or parent shall be considered. In applying the
preferences, a consenting parent’s request for anonymity shall also be
given weight by the court or agency effecting the placement.

(f)  The prevailing social and cultural standards of the Indian
community in which the parent or extended family members of an Indian
child reside, or with which the parent or extended family members
maintain social and cultural ties, or the prevailing social and cultural
standards of the Indian child’s tribe shall be applied in meeting the
placement preferences under this section. A determination of the
applicable prevailing social and cultural standards may be confirmed by
the Indian child’s tribe or by the testimony or other documented support of
a qualified expert witness, as defined in subdivision (c) of Section 224.6,
who is knowledgeable regarding the social and cultural standards of the
Indian child’s tribe.

(g)  Any person or court involved in the placement of an Indian child
shall use the services of the Indian child’s tribe, whenever available
through the tribe, in seeking to secure placement within the order of
placement preference established in this section and in the supervision of
the placement.

(h)  The court may determine that good cause exists not to follow
placement preferences applicable under subdivision (b), (c), or (d) in
accordance with subdivision (e).

(i) When no preferred placement under subdivision (b), (c), or (d) is
available, active efforts shall be made to place the child with a family
committed to enabling the child to have extended family visitation and
participation in the cultural and ceremonial events of the child’s tribe.

(j)  The burden of establishing the existence of good cause not to follow
placement preferences applicable under subdivision (b), (c), or (d) shall be
on the party requesting that the preferences not be followed.

(k)  A record of each foster care placement or adoptive placement of an
Indian child shall be maintained in perpetuity by the State Department of
Social Services. The record shall document the active efforts to comply
with the applicable order of preference specified in this section.

90

— 56 —Ch. 838

Appendix C  --  Page C-58



SEC. 50. Section 361.7 is added to the Welfare and Institutions Code,
to read:

361.7. (a)  Notwithstanding Section 361.5, a party seeking an
involuntary foster care placement of, or termination of parental rights over,
an Indian child shall provide evidence to the court that active efforts have
been made to provide remedial services and rehabilitative programs
designed to prevent the breakup of the Indian family and that these efforts
have proved unsuccessful.

(b)  What constitutes active efforts shall be assessed on a case-by-case
basis. The active efforts shall be made in a manner that takes into account
the prevailing social and cultural values, conditions, and way of life of the
Indian child’s tribe. Active efforts shall utilize the available resources of
the Indian child’s extended family, tribe, tribal and other Indian social
service agencies, and individual Indian caregiver service providers.

(c)  No foster care placement or guardianship may be ordered in the
proceeding in the absence of a determination, supported by clear and
convincing evidence, including testimony of a qualified expert witness, as
defined in Section 224.6, that the continued custody of the child by the
parent or Indian custodian is likely to result in serious emotional or
physical damage to the child.

SEC. 51. Section 366 of the Welfare and Institutions Code is amended
to read:

366. (a)  (1)  The status of every dependent child in foster care shall be
reviewed periodically as determined by the court but no less frequently
than once every six months, as calculated from the date of the original
dispositional hearing, until the hearing described in Section 366.26 is
completed. The court shall consider the safety of the child and shall
determine all of the following:

(A)  The continuing necessity for and appropriateness of the placement.
(B)  The extent of the agency’s compliance with the case plan in making

reasonable efforts, or, in the case of an Indian child, active efforts as
described in Section 361.7, to return the child to a safe home and to
complete any steps necessary to finalize the permanent placement of the
child, including efforts to maintain relationships between a child who is 10
years of age or older and who has been in an out-of-home placement for
six months or longer, and individuals other than the child’s siblings who
are important to the child, consistent with the child’s best interests.

(C)  Whether there should be any limitation on the right of the parent or
guardian to make educational decisions for the child. That limitation shall
be specifically addressed in the court order and may not exceed those
necessary to protect the child. Whenever the court specifically limits the
right of the parent or guardian to make educational decisions for the child,
the court shall at the same time appoint a responsible adult to make
educational decisions for the child pursuant to Section 361.

(D)  (i)  Whether the child has other siblings under the court’s
jurisdiction, and, if any siblings exist, all of the following:
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(I)  The nature of the relationship between the child and his or her
siblings.

(II)  The appropriateness of developing or maintaining the sibling
relationships pursuant to Section 16002.

(III)  If the siblings are not placed together in the same home, why the
siblings are not placed together and what efforts are being made to place
the siblings together, or why those efforts are not appropriate.

(IV)  If the siblings are not placed together, the frequency and nature of
the visits between siblings.

(V)  The impact of the sibling relationships on the child’s placement and
planning for legal permanence.

(VI)  The continuing need to suspend sibling interaction, if applicable,
pursuant to subdivision (c) of Section 16002.

(ii)  The factors the court may consider in making a determination
regarding the nature of the child’s sibling relationships may include, but
are not limited to, whether the siblings were raised together in the same
home, whether the siblings have shared significant common experiences or
have existing close and strong bonds, whether either sibling expresses a
desire to visit or live with his or her sibling, as applicable, and whether
ongoing contact is in the child’s best emotional interests.

(E)  The extent of progress which has been made toward alleviating or
mitigating the causes necessitating placement in foster care.

(2)  The court shall project a likely date by which the child may be
returned to and safely maintained in the home or placed for adoption, legal
guardianship, or in another planned permanent living arrangement.

(b)  Subsequent to the hearing, periodic reviews of each child in foster
care shall be conducted pursuant to the requirements of Sections 366.3 and
16503.

(c)  If the child has been placed out of state, each review described in
subdivision (a) and any reviews conducted pursuant to Sections 366.3 and
16503 shall also address whether the out-of-state placement continues to
be the most appropriate placement selection and in the best interests of the
child.

(d)  A child may not be placed in an out-of-state group home, or remain
in an out-of-state group home, unless the group home is in compliance
with Section 7911.1 of the Family Code.

(e)  The implementation and operation of the amendments to
subparagraph (B) of paragraph (1) of subdivision (a) enacted at the
2005–06 Regular Session shall be subject to appropriation through the
budget process and by phase, as provided in Section 366.35.

SEC. 52. Section 366.26 of the Welfare and Institutions Code is
amended to read:

366.26. (a)  This section applies to children who are adjudged
dependent children of the juvenile court pursuant to subdivision (c) of
Section 360. The procedures specified herein are the exclusive procedures
for conducting these hearings; Part 2 (commencing with Section 3020) of
Division 8 of the Family Code is not applicable to these proceedings.
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Section 8714.7 of the Family Code is applicable and available to all
dependent children meeting the requirements of that section, if the
postadoption contact agreement has been entered into voluntarily. For
children who are adjudged dependent children of the juvenile court
pursuant to subdivision (c) of Section 360, this section and Sections 8604,
8605, 8606, and 8700 of the Family Code and Chapter 5 (commencing
with Section 7660) of Part 3 of Division 12 of the Family Code specify the
exclusive procedures for permanently terminating parental rights with
regard to, or establishing legal guardianship of, the child while the child is
a dependent child of the juvenile court.

(b)  At the hearing, which shall be held in juvenile court for all children
who are dependents of the juvenile court, the court, in order to provide
stable, permanent homes for these children, shall review the report as
specified in Section 361.5, 366.21, or 366.22, shall indicate that the court
has read and considered it, shall receive other evidence that the parties
may present, and then shall make findings and orders in the following
order of preference:

(1)  Terminate the rights of the parent or parents and order that the child
be placed for adoption and, upon the filing of a petition for adoption in the
juvenile court, order that a hearing be set. The court shall proceed with the
adoption after the appellate rights of the natural parents have been
exhausted.

(2)  On making a finding under paragraph (3) of subdivision (c), identify
adoption as the permanent placement goal and order that efforts be made
to locate an appropriate adoptive family for the child within a period not to
exceed 180 days.

(3)  Appoint a legal guardian for the child and order that letters of
guardianship issue.

(4)  Order that the child be placed in long-term foster care, subject to the
periodic review of the juvenile court under Section 366.3.

In choosing among the above alternatives the court shall proceed
pursuant to subdivision (c).

(c)  (1)  If the court determines, based on the assessment provided as
ordered under subdivision (i) of Section 366.21 or subdivision (b) of
Section 366.22, and any other relevant evidence, by a clear and convincing
standard, that it is likely the child will be adopted, the court shall terminate
parental rights and order the child placed for adoption. The fact that the
child is not yet placed in a preadoptive home nor with a relative or foster
family who is prepared to adopt the child, shall not constitute a basis for
the court to conclude that it is not likely the child will be adopted. A
finding under subdivision (b) or paragraph (1) of subdivision (e) of Section
361.5 that reunification services shall not be offered, under subdivision (e)
of Section 366.21 that the whereabouts of a parent have been unknown for
six months or that the parent has failed to visit or contact the child for six
months or that the parent has been convicted of a felony indicating
parental unfitness, or, under Section 366.21 or 366.22, that the court has
continued to remove the child from the custody of the parent or guardian
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and has terminated reunification services, shall constitute a sufficient basis
for termination of parental rights unless the court finds a compelling
reason for determining that termination would be detrimental to the child
due to one or more of the following circumstances:

(A)  The parents have maintained regular visitation and contact with the
child and the child would benefit from continuing the relationship.

(B)  A child 12 years of age or older objects to termination of parental
rights.

(C)  The child is placed in a residential treatment facility, adoption is
unlikely or undesirable, and continuation of parental rights will not prevent
finding the child a permanent family placement if the parents cannot
resume custody when residential care is no longer needed.

(D)  The child is living with a relative, foster parent, or Indian custodian
who is unable or unwilling to adopt the child because of exceptional
circumstances, that do not include an unwillingness to accept legal or
financial responsibility for the child, but who is willing and capable of
providing the child with a stable and permanent environment and the
removal of the child from the physical custody of his or her relative, foster
parent, or Indian custodian would be detrimental to the emotional
well-being of the child. This subparagraph does not apply to any child who
is living with a nonrelative and who is either (i) under six years of age or
(ii) a member of a sibling group where at least one child is under six years
of age and the siblings are, or should be, permanently placed together. For
purposes of an Indian child, “relative” shall include an “extended family
member” as defined in the Indian Child Welfare Act (25 U.S.C. Sec.
1903(2)).

(E)  There would be substantial interference with a child’s sibling
relationship, taking into consideration the nature and extent of the
relationship, including, but not limited to, whether the child was raised
with a sibling in the same home, whether the child shared significant
common experiences or has existing close and strong bonds with a sibling,
and whether ongoing contact is in the child’s best interest, including the
child’s long-term emotional interest, as compared to the benefit of legal
permanence through adoption.

(F)  The child is an Indian child and there is a compelling reason for
determining that termination of parental rights would not be in the best
interest of the child, including, but not limited to:

(i)  Termination of parental rights would substantially interfere with the
child’s connection to his or her tribal community or the child’s tribal
membership rights.

(ii)  The child’s tribe has identified guardianship, long-term foster care
with a fit and willing relative, or another planned permanent living
arrangement for the child.

If the court finds that termination of parental rights would be
detrimental to the child pursuant to subparagraph (A), (B), (C), (D), (E), or
(F), it shall state its reasons in writing or on the record.

(2)  The court shall not terminate parental rights if:
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(A)  At each hearing at which the court was required to consider
reasonable efforts or services, the court has found that reasonable efforts
were not made or that reasonable services were not offered or provided.

(B)  In the case of an Indian child:
(i)  At the hearing terminating parental rights, the court has found that

active efforts were not made as required in Section 361.7.
(ii)  The court does not make a determination at the hearing terminating

parental rights, supported by evidence beyond a reasonable doubt,
including testimony of one or more “qualified expert witnesses” as defined
in Section 224.6, that the continued custody of the child by the parent is
likely to result in serious emotional or physical damage to the child.

(3)  If the court finds that termination of parental rights would not be
detrimental to the child pursuant to paragraph (1) and that the child has a
probability for adoption but is difficult to place for adoption and there is
no identified or available prospective adoptive parent, the court may
identify adoption as the permanent placement goal and without terminating
parental rights, order that efforts be made to locate an appropriate adoptive
family for the child within a period not to exceed 180 days. During this
180-day period, the public agency responsible for seeking adoptive parents
for each child shall, to the extent possible, ask each child who is 10 years
of age or older, to identify any individuals, other than the child’s siblings,
who are important to the child, in order to identify potential adoptive
parents. The public agency may ask any other child to provide that
information, as appropriate. During the 180-day period, the public agency
shall, to the extent possible, contact other private and public adoption
agencies regarding the availability of the child for adoption. During the
180-day period, the public agency shall conduct the search for adoptive
parents in the same manner as prescribed for children in Sections 8708 and
8709 of the Family Code. At the expiration of this period, another hearing
shall be held and the court shall proceed pursuant to paragraph (1) or (3) of
subdivision (b). For purposes of this section, a child may only be found to
be difficult to place for adoption if there is no identified or available
prospective adoptive parent for the child because of the child’s
membership in a sibling group, or the presence of a diagnosed medical,
physical, or mental handicap, or the child is the age of seven years or
more.

(4)  (A)  If the court finds that adoption of the child or termination of
parental rights is not in the best interest of the child, because one of the
conditions in subparagraph (A), (B), (C), (D), (E), or (F) of paragraph (1)
or in paragraph (2) applies, the court shall either order that the present
caretakers or other appropriate persons shall become legal guardians of the
child or order that the child remain in long-term foster care. Legal
guardianship shall be considered before long-term foster care, if it is in the
best interests of the child and if a suitable guardian can be found. A child
who is 10 years of age or older, shall be asked to identify any individuals,
other than the child’s siblings, who are important to the child, in order to
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identify potential guardians. The agency may ask any other child to
provide that information, as appropriate.

(B)  If the child is living with a relative or a foster parent who is willing
and capable of providing a stable and permanent environment, but not
willing to become a legal guardian, the child shall not be removed from
the home if the court finds the removal would be seriously detrimental to
the emotional well-being of the child because the child has substantial
psychological ties to the relative caretaker or foster parents.

(C)  The court shall also make an order for visitation with the parents or
guardians unless the court finds by a preponderance of the evidence that
the visitation would be detrimental to the physical or emotional well-being
of the child.

(5)  If the court finds that the child should not be placed for adoption,
that legal guardianship shall not be established, and that there are no
suitable foster parents except exclusive-use homes available to provide the
child with a stable and permanent environment, the court may order the
care, custody, and control of the child transferred from the county welfare
department to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director regarding the
suitability of the transfer. The transfer shall be subject to further court
orders.

The licensed foster family agency shall place the child in a suitable
licensed or exclusive-use home that has been certified by the agency as
meeting licensing standards. The licensed foster family agency shall be
responsible for supporting the child and providing appropriate services to
the child, including those services ordered by the court. Responsibility for
the support of the child shall not, in and of itself, create liability on the part
of the foster family agency to third persons injured by the child. Those
children whose care, custody, and control are transferred to a foster family
agency shall not be eligible for foster care maintenance payments or child
welfare services, except for emergency response services pursuant to
Section 16504.

(d)  The proceeding for the appointment of a guardian for a child who is
a dependent of the juvenile court shall be in the juvenile court. If the court
finds pursuant to this section that legal guardianship is the appropriate
permanent plan, it shall appoint the legal guardian and issue letters of
guardianship. The assessment prepared pursuant to subdivision (g) of
Section 361.5, subdivision (i) of Section 366.21, and subdivision (b) of
Section 366.22 shall be read and considered by the court prior to the
appointment, and this shall be reflected in the minutes of the court. The
person preparing the assessment may be called and examined by any party
to the proceeding.

(e)  The proceeding for the adoption of a child who is a dependent of the
juvenile court shall be in the juvenile court if the court finds pursuant to
this section that adoption is the appropriate permanent plan and the
petition for adoption is filed in the juvenile court. Upon the filing of a
petition for adoption, the juvenile court shall order that an adoption
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hearing be set. The court shall proceed with the adoption after the
appellate rights of the natural parents have been exhausted. The full report
required by Section 8715 of the Family Code shall be read and considered
by the court prior to the adoption and this shall be reflected in the minutes
of the court. The person preparing the report may be called and examined
by any party to the proceeding. It is the intent of the Legislature, pursuant
to this subdivision, to give potential adoptive parents the option of filing in
the juvenile court the petition for the adoption of a child who is a
dependent of the juvenile court. Nothing in this section is intended to
prevent the filing of a petition for adoption in any other court as permitted
by law, instead of in the juvenile court.

(f)  At the beginning of any proceeding pursuant to this section, if the
child or the parents are not being represented by previously retained or
appointed counsel, the court shall proceed as follows:

(1)  In accordance with subdivision (c) of Section 317, if a child before
the court is without counsel, the court shall appoint counsel unless the
court finds that the child would not benefit from the appointment of
counsel. The court shall state on the record its reasons for that finding.

(2)  If a parent appears without counsel and is unable to afford counsel,
the court shall appoint counsel for the parent, unless this representation is
knowingly and intelligently waived. The same counsel shall not be
appointed to represent both the child and his or her parent. The public
defender or private counsel may be appointed as counsel for the parent.

(3)  Private counsel appointed under this section shall receive a
reasonable sum for compensation and expenses, the amount of which shall
be determined by the court. The amount shall be paid by the real parties in
interest, other than the child, in any proportions the court deems just.
However, if the court finds that any of the real parties in interest are unable
to afford counsel, the amount shall be paid out of the general fund of the
county.

(g)  The court may continue the proceeding for a period of time not to
exceed 30 days as necessary to appoint counsel, and to enable counsel to
become acquainted with the case.

(h)  (1)  At all proceedings under this section, the court shall consider
the wishes of the child and shall act in the best interests of the child.

(2)  In accordance with Section 349, the child shall be present in court if
the child or the child’s counsel so requests or the court so orders. If the
child is 10 years of age or older and is not present at a hearing held
pursuant to this section, the court shall determine whether the minor was
properly notified of his or her right to attend the hearing and inquire as to
the reason why the child is not present.

(3)  (A)  The testimony of the child may be taken in chambers and
outside the presence of the child’s parent or parents, if the child’s parent or
parents are represented by counsel, the counsel is present, and any of the
following circumstances exists:

(i)  The court determines that testimony in chambers is necessary to
ensure truthful testimony.
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(ii)  The child is likely to be intimidated by a formal courtroom setting.
(iii)  The child is afraid to testify in front of his or her parent or parents.
(B)  After testimony in chambers, the parent or parents of the child may

elect to have the court reporter read back the testimony or have the
testimony summarized by counsel for the parent or parents.

(C)  The testimony of a child also may be taken in chambers and outside
the presence of the guardian or guardians of a child under the
circumstances specified in this subdivision.

(i)  (1)  Any order of the court permanently terminating parental rights
under this section shall be conclusive and binding upon the child, upon the
parent or parents and upon all other persons who have been served with
citation by publication or otherwise as provided in this chapter. After
making the order, the juvenile court shall have no power to set aside,
change, or modify it, except as provided in paragraph (2), but nothing in
this section shall be construed to limit the right to appeal the order.

(2)  A child who has not been adopted after the passage of at least three
years from the date the court terminated parental rights and for whom the
court has determined that adoption is no longer the permanent plan may
petition the juvenile court to reinstate parental rights pursuant to the
procedure prescribed by Section 388. The child may file the petition prior
to the expiration of this three-year period if the State Department of Social
Services or licensed adoption agency that is responsible for custody and
supervision of the child as described in subdivision (j) and the child
stipulate that the child is no longer likely to be adopted. A child over 12
years of age shall sign the petition in the absence of a showing of good
cause as to why the child could not do so. If it appears that the best
interests of the child may be promoted by reinstatement of parental rights,
the court shall order that a hearing be held and shall give prior notice, or
cause prior notice to be given, to the social worker or probation officer and
to the child’s attorney of record, or, if there is no attorney of record for the
child, to the child, and the child’s tribe, if applicable, by means prescribed
by subdivision (c) of Section 297. The court shall order the child or the
social worker or probation officer to give prior notice of the hearing to the
child’s former parent or parents whose parental rights were terminated in
the manner prescribed by subdivision (f) of Section 294 where the
recommendation is adoption. The juvenile court shall grant the petition if
it finds by clear and convincing evidence that the child is no longer likely
to be adopted and that reinstatement of parental rights is in the child’s best
interest. If the court reinstates parental rights over a child who is under 12
years of age and for whom the new permanent plan will not be
reunification with a parent or legal guardian, the court shall specify the
factual basis for its findings that it is in the best interest of the child to
reinstate parental rights. This subdivision is intended to be retroactive and
applies to any child who is under the jurisdiction of the juvenile court at
the time of the hearing regardless of the date parental rights were
terminated.
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(j)  If the court, by order or judgment, declares the child free from the
custody and control of both parents, or one parent if the other does not
have custody and control, the court shall at the same time order the child
referred to the State Department of Social Services or a licensed adoption
agency for adoptive placement by the agency. However, a petition for
adoption may not be granted until the appellate rights of the natural
parents have been exhausted. The State Department of Social Services or
licensed adoption agency shall be responsible for the custody and
supervision of the child and shall be entitled to the exclusive care and
control of the child at all times until a petition for adoption is granted,
except as specified in subdivision (n). With the consent of the agency, the
court may appoint a guardian of the child, who shall serve until the child is
adopted.

(k)  Notwithstanding any other provision of law, the application of any
person who, as a relative caretaker or foster parent, has cared for a
dependent child for whom the court has approved a permanent plan for
adoption, or who has been freed for adoption, shall be given preference
with respect to that child over all other applications for adoptive placement
if the agency making the placement determines that the child has
substantial emotional ties to the relative caretaker or foster parent and
removal from the relative caretaker or foster parent would be seriously
detrimental to the child’s emotional well-being.

As used in this subdivision, “preference” means that the application
shall be processed and, if satisfactory, the family study shall be completed
before the processing of the application of any other person for the
adoptive placement of the child.

(l)  (1)  An order by the court that a hearing pursuant to this section be
held is not appealable at any time unless all of the following apply:

(A)  A petition for extraordinary writ review was filed in a timely
manner.

(B)  The petition substantively addressed the specific issues to be
challenged and supported that challenge by an adequate record.

(C)  The petition for extraordinary writ review was summarily denied or
otherwise not decided on the merits.

(2)  Failure to file a petition for extraordinary writ review within the
period specified by rule, to substantively address the specific issues
challenged, or to support that challenge by an adequate record shall
preclude subsequent review by appeal of the findings and orders made
pursuant to this section.

(3)  The Judicial Council shall adopt rules of court, effective January 1,
1995, to ensure all of the following:

(A)  A trial court, after issuance of an order directing a hearing pursuant
to this section be held, shall advise all parties of the requirement of filing a
petition for extraordinary writ review as set forth in this subdivision in
order to preserve any right to appeal in these issues. This notice shall be
made orally to a party if the party is present at the time of the making of
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the order or by first-class mail by the clerk of the court to the last known
address of a party not present at the time of the making of the order.

(B)  The prompt transmittal of the records from the trial court to the
appellate court.

(C)  That adequate time requirements for counsel and court personnel
exist to implement the objective of this subdivision.

(D)  That the parent or guardian, or their trial counsel or other counsel,
is charged with the responsibility of filing a petition for extraordinary writ
relief pursuant to this subdivision.

(4)  The intent of this subdivision is to do both of the following:
(A)  Make every reasonable attempt to achieve a substantive and

meritorious review by the appellate court within the time specified in
Sections 366.21 and 366.22 for holding a hearing pursuant to this section.

(B)  Encourage the appellate court to determine all writ petitions filed
pursuant to this subdivision on their merits.

(5)  This subdivision shall only apply to cases in which an order to set a
hearing pursuant to this section is issued on or after January 1, 1995.

(m)  Except for subdivision (j), this section shall also apply to minors
adjudged wards pursuant to Section 727.31.

(n)  (1) Notwithstanding Section 8704 of the Family Code or any other
provision of law, the court, at a hearing held pursuant to this section or
anytime thereafter, may designate a current caretaker as a prospective
adoptive parent if the child has lived with the caretaker for at least six
months, the caretaker currently expresses a commitment to adopt the child,
and the caretaker has taken at least one step to facilitate the adoption
process. In determining whether to make that designation, the court may
take into consideration whether the caretaker is listed in the preliminary
assessment prepared by the county department in accordance with
subdivision (i) of Section 366.21 as an appropriate person to be considered
as an adoptive parent for the child and the recommendation of the State
Department of Social Services or licensed adoption agency.

(2)  For purposes of this subdivision, steps to facilitate the adoption
process include, but are not limited to, the following:

(A)  Applying for an adoption homestudy.
(B)  Cooperating with an adoption homestudy.
(C)  Being designated by the court or the licensed adoption agency as

the adoptive family.
(D)  Requesting de facto parent status.
(E)  Signing an adoptive placement agreement.
(F)  Engaging in discussions regarding a postadoption contact

agreement.
(G)  Working to overcome any impediments that have been identified

by the State Department of Social Services and the licensed adoption
agency.

(H)  Attending classes required of prospective adoptive parents.
(3)  Prior to a change in placement and as soon as possible after a

decision is made to remove a child from the home of a designated
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prospective adoptive parent, the agency shall notify the court, the
designated prospective adoptive parent or the current caretaker, if that
caretaker would have met the threshold criteria to be designated as a
prospective adoptive parent pursuant to paragraph (1) on the date of
service of this notice, the child’s attorney, and the child, if the child is 10
years of age or older, of the proposal in the manner described in Section
16010.6.

(A)  Within five court days or seven calendar days, whichever is longer,
of the date of notification, the child, the child’s attorney, or the designated
prospective adoptive parent may file a petition with the court objecting to
the proposal to remove the child, or the court, upon its own motion, may
set a hearing regarding the proposal. The court may, for good cause,
extend the filing period. A caretaker who would have met the threshold
criteria to be designated as a prospective adoptive parent pursuant to
paragraph (1) on the date of service of the notice of proposed removal of
the child may file, together with the petition under this subparagraph, a
petition for an order designating the caretaker as a prospective adoptive
parent for purposes of this subdivision.

(B)  A hearing ordered pursuant to this paragraph shall be held as soon
as possible and not later than five court days after the petition is filed with
the court or the court sets a hearing upon its own motion, unless the court
for good cause is unable to set the matter for hearing five court days after
the petition is filed, in which case the court shall set the matter for hearing
as soon as possible. At the hearing, the court shall determine whether the
caretaker has met the threshold criteria to be designated as a prospective
adoptive parent pursuant to paragraph (1), and whether the proposed
removal of the child from the home of the designated prospective adoptive
parent is in the child’s best interest, and the child may not be removed
from the home of the designated prospective adoptive parent unless the
court finds that removal is in the child’s best interest. If the court
determines that the caretaker did not meet the threshold criteria to be
designated as a prospective adoptive parent on the date of service of the
notice of proposed removal of the child, the petition objecting to the
proposed removal filed by the caretaker shall be dismissed. If the caretaker
was designated as a prospective adoptive parent prior to this hearing, the
court shall inquire into any progress made by the caretaker towards the
adoption of the child since the caretaker was designated as a prospective
adoptive parent.

(C)  A determination by the court that the caretaker is a designated
prospective adoptive parent pursuant to paragraph (1) or subparagraph (B)
does not make the caretaker a party to the dependency proceeding nor does
it confer on the caretaker any standing to object to any other action of the
department or licensed adoption agency, unless the caretaker has been
declared a de facto parent by the court prior to the notice of removal
served pursuant to paragraph (3).

(D)  If a petition objecting to the proposal to remove the child is not
filed, and the court, upon its own motion, does not set a hearing, the child
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may be removed from the home of the designated prospective adoptive
parent without a hearing.

(4)  Notwithstanding paragraph (3), if the State Department of Social
Services or a licensed adoption agency determines that the child must be
removed from the home of the caretaker who is or may be a designated
prospective adoptive parent immediately, due to a risk of physical or
emotional harm, the agency may remove the child from that home and is
not required to provide notice prior to the removal. However, as soon as
possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated
prospective adoptive parent, the child’s attorney, and the child, if the child
is 10 years of age or older, of the removal. Within five court days or seven
calendar days, whichever is longer, of the date of notification of the
removal, the child, the child’s attorney, or the caretaker who is or may be
a designated prospective adoptive parent may petition for, or the court on
its own motion may set, a noticed hearing pursuant to paragraph (3). The
court may, for good cause, extend the filing period.

(5)  Except as provided in subdivision (b) of Section 366.28, an order by
the court issued after a hearing pursuant to this subdivision shall not be
appealable.

(6)  Nothing in this section shall preclude a county child protective
services agency from fully investigating and responding to alleged abuse
or neglect of a child pursuant to Section 11165.5 of the Penal Code.

(7)  The Judicial Council shall prepare forms to facilitate the filing of
the petitions described in this subdivision, which shall become effective on
January 1, 2006.

(o)  The implementation and operation of the amendments to paragraph
(3) of subdivision (c) and subparagraph (A) of paragraph (4) of
subdivision (c) enacted at the 2005-06 Regular Session shall be subject to
appropriation through the budget process and by phase, as provided in
Section 366.35.

SEC. 53. Section 727.4 of the Welfare and Institutions Code is
amended to read:

727.4. (a)  (1)  Notice of any hearing pursuant to Section 727, 727.2, or
727.3 shall be mailed by the probation officer to the minor, the minor’s
parent or guardian, any adult provider of care to the minor including, but
not limited to, foster parents, relative caregivers, preadoptive parents,
community care facility, or foster family agency, and to the counsel of
record if the counsel of record was not present at the time that the hearing
was set by the court, by first-class mail addressed to the last known
address of the person to be notified, or shall be personally served on those
persons, not earlier than 30 days nor later than 15 days preceding the date
of the hearing. The notice shall contain a statement regarding the nature of
the status review or permanency planning hearing and any change in the
custody or status of the minor being recommended by the probation
department. The notice shall also include a statement informing the foster
parents, relative caregivers, or preadoptive parents that he or she may
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attend all hearings or may submit any information he or she deems
relevant to the court in writing. The foster parents, relative caregiver, and
preadoptive parents are entitled to notice and opportunity to be heard but
need not be made parties to the proceedings. Proof of notice shall be filed
with the court.

(2)  If the court or probation officer knows or has reason to know that
the minor is or may be an Indian child, any notice sent under this section
shall comply with the requirements of Section 224.2.

(b)  At least 10 calendar days prior to each status review and
permanency planning hearing, after the hearing during which the court
orders that the care, custody and control of the minor to be under the
supervision of the probation officer for placement pursuant to subdivision
(a) of Section 727, the probation officer shall file a social study report with
the court, pursuant to the requirements listed in Section 706.5.

(c)  The probation department shall inform the minor, the minor’s parent
or guardian, and all counsel of record that a copy of the social study
prepared for the hearing will be available 10 days prior to the hearing and
may be obtained from the probation officer.

(d)  As used in Article 15 (commencing with Section 625) to Article 18
(commencing with Section 725), inclusive:

(1)  “Foster care” means residential care provided in any of the settings
described in Section 11402.

(2)  “At risk of entering foster care” means that conditions within a
minor’s family may necessitate his or her entry into foster care unless
those conditions are resolved.

(3)  “Preadoptive parent” means a licensed foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency or by a licensed adoption agency.

(4)  “Date of entry into foster care” means the date that is 60 days after
the date on which the minor was removed from his or her home, unless
one of the exceptions below applies:

(A)  If the minor is detained pending foster care placement, and remains
detained for more than 60 days, then the date of entry into foster care
means the date the court adjudges the minor a ward and orders the minor
placed in foster care under the supervision of the probation officer.

(B)  If, before the minor is placed in foster care, the minor is committed
to a ranch, camp, school, or other institution pending placement, and
remains in that facility for more than 60 days, then the “date of entry into
foster care” is the date the minor is physically placed in foster care.

(C)  If at the time the wardship petition was filed, the minor was a
dependent of the juvenile court and in out-of-home placement, then the
“date of entry into foster care” is the earlier of the date the juvenile court
made a finding of abuse or neglect, or 60 days after the date on which the
child was removed from his or her home.

(5)  “Reasonable efforts” means:
(A)  Efforts made to prevent or eliminate the need for removing the

minor from the minor’s home.
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(B)  Efforts to make it possible for the minor to return home, including,
but not limited to, case management, counseling, parenting training,
mentoring programs, vocational training, educational services, substance
abuse treatment, transportation, and therapeutic day services.

(C)  Efforts to complete whatever steps are necessary to finalize a
permanent plan for the minor.

(D)  In child custody proceedings involving an Indian child, “reasonable
efforts” shall also include “active efforts” as defined in Section 361.7.

(6)  “Relative” means an adult who is related to the minor by blood,
adoption, or affinity within the fifth degree of kinship including
stepparents, stepsiblings, and all relatives whose status is preceded by the
words “great,” “great-great,” “grand,” or the spouse of any of these
persons even if the marriage was terminated by death or dissolution.
“Relative” shall also include an “extended family member” as defined in
the Indian Child Welfare Act (25 U.S.C. Sec. 1903(2)).

(7)  “Hearing” means a noticed proceeding with findings and orders that
are made on a case-by-case basis, heard by either of the following:

(A)  A judicial officer, in a courtroom, recorded by a court reporter.
(B)  An administrative panel, provided that the hearing is a status review

hearing and that the administrative panel meets the following conditions:
(i)  The administrative review shall be open to participation by the

minor and parents or legal guardians and all those persons entitled to
notice under subdivision (a).

(ii)  The minor and his or her parents or legal guardians receive proper
notice as required in subdivision (a).

(iii)  The administrative review panel is composed of persons appointed
by the presiding judge of the juvenile court, the membership of which shall
include at least one person who is not responsible for the case management
of, or delivery of services to, the minor or the parents who are the subjects
of the review.

(iv)  The findings of the administrative review panel shall be submitted
to the juvenile court for the court’s approval and shall become part of the
official court record.

SEC. 54. Section 10553.1 of the Welfare and Institutions Code is
amended to read:

10553.1. (a)  Notwithstanding any other provision of law, the director
may enter into an agreement, in accordance with Section 1919 of Title 25
of the United States Code, with any California Indian tribe or any
out-of-state Indian tribe regarding the care and custody of Indian children
and jurisdiction over Indian child custody proceedings, including, but not
limited to, agreements that provide for orderly transfer of jurisdiction on a
case-by-case basis, for exclusive tribal or state jurisdiction, or for
concurrent jurisdiction between the state and tribes.

(b)  (1)  An agreement under subdivision (a) regarding the care and
custody of Indian children shall provide for the delegation to the tribe or
tribes of the responsibility that would otherwise be the responsibility of the

90

— 70 —Ch. 838

Appendix C  --  Page C-72



county for the provision of child welfare services or assistance payments
under the AFDC-FC program, or both.

(2)  An agreement under subdivision (a) concerning the provision of
child welfare services shall ensure that a tribe meets current service
delivery standards provided for under Chapter 5 (commencing with
Section 16500) of Part 4, and provides the local matching share of costs
required by Section 10101.

(3)  An agreement under subdivision (a) concerning assistance payments
under the AFDC-FC program shall ensure that a tribe meets current foster
care standards provided for under Article 5 (commencing with Section
11400) of Chapter 2 of Part 3, and provides the local matching share of
costs required by Section 15200.

(c)  Upon the implementation date of an agreement authorized by
subdivision (b), the county that would otherwise be responsible for
providing the child welfare services or AFDC-FC payments specified in
the agreement as being provided by the tribe shall no longer be subject to
that responsibility to children served under the agreement.

(d)  Upon the effective date of an agreement authorized by subdivision
(b), the tribe shall comply with fiscal reporting requirements specified by
the department for federal and state reimbursement child welfare or
AFDC-FC services.

(e)  An Indian tribe that is a party to an agreement under subdivision (a),
shall, in accordance with the agreement, be eligible to receive allocations
of child welfare services funds pursuant to Section 10102.

(f)  Implementation of an agreement under subdivision (a) may not be
construed to impose liability upon, or to require indemnification by, the
participating county or the State of California for any act or omission
performed by an officer, agent, or employee of the participating tribe
pursuant to this section.

SEC. 55. Section 16507.4 of the Welfare and Institutions Code is
amended to read:

16507.4. (a)  Notwithstanding any other provisions of this chapter,
voluntary family reunification services shall be provided without fee to
families who qualify, or would qualify if application had been made
therefor, as recipients of public assistance under the Aid to Families with
Dependent Children program. If the family is not qualified for aid,
voluntary family reunification services may be utilized, provided that the
county seeks reimbursement from the parent or guardian on a statewide
sliding scale according to income as determined by the State Department
of Social Services and approved by the Department of Finance.

(b)  An out-of-home placement of a minor without adjudication by the
juvenile court may occur only when all of the following conditions exist:

(1)  There is a mutual decision between the child’s parent or guardian
and the county welfare department in accordance with regulations
promulgated by the State Department of Social Services.

(2)  There is a written agreement between the county welfare
department and the parent or guardian specifying the terms of the
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voluntary placement. The State Department of Social Services shall
develop a form for voluntary placement agreements which shall be used by
all counties. The form shall indicate that foster care under the Aid to
Families with Dependent Children program is available to those children.

(3)  In the case of an Indian child, in accordance with Section 1913 of
the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.), the following
criteria are met:

(A)  The parent or Indian custodian’s consent to the voluntary
out-of-home placement is executed in writing at least 10 days after the
child’s birth and recorded before a judge.

(B)  The judge certifies that the terms and consequences of the consent
were fully explained in detail in English and were fully understood by the
parent or that they were interpreted into a language that the parent
understood.

(C)  A parent of an Indian child may withdraw his or her consent for any
reason at any time and the child shall be returned to the parent.

(c)  In the case of a voluntary placement pending relinquishment, a
county welfare department shall have the option of delegating to a licensed
private adoption agency the responsibility for placement by the county
welfare department. If such a delegation occurs, the voluntary placement
agreement shall be signed by the county welfare department, the child’s
parent or guardian, and the licensed private adoption agency.

(d)  The State Department of Social Services shall amend its plan
pursuant to Part E (commencing with Section 670) of Subchapter IV of
Chapter 7 of Title 42 of the United States Code in order to conform to
mandates of Public Law 96-272 for federal financial participation in
voluntary placements.

SEC. 56. If the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local agencies and
school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the
Government Code.

SEC. 57. (a)  Section 42.5 of this bill incorporates amendments to
Section 295 of the Welfare and Institutions Code proposed by both this bill
and Senate Bill 1667. It shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 2007, (2) each bill
amends Section 295 of the Welfare and Institutions Code, and (3) this bill
is enacted after Senate Bill 1667, in which case Section 42 of this bill shall
not become operative.

(b)  Section 46.5 of this bill incorporates amendments to Section 317 of
the Welfare and Institutions Code proposed by both this bill and Assembly
Bill 2480. It shall only become operative if (1) both bills are enacted and
become effective on or before January 1, 2007, (2) each bill amends
Section 317 of the Welfare and Institutions Code, and (3) this bill is
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enacted after Assembly Bill 2480, in which case Section 46 of this bill
shall not become operative.

O
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Assembly Bill No. 1325

CHAPTER 287

An act to add and repeal Section 8600.5 of the Family Code, and to amend,
repeal, and add Sections 294, 358.1, 361.5, 366.21, 366.22, 366.25, 366.26,
366.3, 16120, 16508, and 16508.1 of, and to add and repeal Section 366.24
of, the Welfare and Institutions Code, relating to Indian children.

[Approved by Governor October 11, 2009. Filed with
Secretary of State October 11, 2009.]

legislative counsel’s digest

AB 1325, Cook. Tribal customary adoption.
(1)  Existing law governs the removal of a child who has suffered or is

at risk of suffering abuse or neglect from the home of the child’s parent or
guardian and the placement of that child in foster care. These provisions
require the juvenile court to, among other things, conduct noticed detention,
periodic status review, and dispositional hearings regarding the child, and
direct the court to order, review, and receive into evidence social studies or
evaluations regarding the child, including recommendations for placement.
Under certain circumstances, the juvenile court may terminate parental
rights and place the child for adoption or in long-term foster care, among
other options for permanent placement. These provisions require county
social workers to conduct the social studies or evaluations and to prepare
reports and make recommendations to the court regarding temporary and
long-term placement of the child, as specified.

Existing federal law, the Indian Child Welfare Act, and state law govern
the placement of children who are or who may be Indian children, as
specified

This bill would revise those provisions to require the juvenile court and
social workers to consider and recommend tribal customary adoption, as
defined, as an additional permanent placement option, without termination
of parental rights, for a dependent child. The bill would provide that a tribal
customary adoption order would have the same force and effect as an order
of adoption. By imposing new duties on social workers, the bill would
impose a state-mandated local program.

(2)  Existing law governs independent and agency adoptions.
This bill would specifically exempt tribal customary adoptions from those

provisions.
(3)  The bill would require the Judicial Council to adopt rules of court

and necessary forms to implement tribal customary adoption as a permanent
plan for Indian children before July 1, 2010. The bill would also require the
Judicial Council to complete a study of these provisions and report its
findings to the Legislature on or before January 1, 2013.
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(4)  The amendments implementing tribal customary adoption would
become operative on July 1, 2010, and would be repealed on January 1,
2014.

(5)  This bill would permit the Department of Social Services to adopt
emergency regulations to implement and administer the provisions of this
bill.

(6)  The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that, if the Commission on State Mandates
determines that the bill contains costs mandated by the state, reimbursement
for those costs shall be made pursuant to these statutory provisions.

The people of the State of California do enact as follows:

SECTION 1. Section 8600.5 is added to the Family Code, to read:
8600.5. (a)  Tribal customary adoption as defined in Section 366.24 of

the Welfare and Institutions Code and as applied to Indian Children who
are dependents of the court, does not apply to this part.

(b)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 2. Section 294 of the Welfare and Institutions Code is amended
to read:

294. The social worker or probation officer shall give notice of a selection
and implementation hearing held pursuant to Section 366.26 in the following
manner:

(a)  Notice of the hearing shall be given to the following persons:
(1)  The mother.
(2)  The fathers, presumed and alleged.
(3)  The child, if the child is 10 years of age or older.
(4)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(5)  The grandparents of the child, if their address is known and if the
parent’s whereabouts are unknown.

(6)  All counsel of record.
(7)  To any unknown parent by publication, if ordered by the court

pursuant to paragraph (2) of subdivision (g).
(8)  The current caregiver of the child, including foster parents, relative

caregivers, preadoptive parents, and nonrelative extended family members.
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Any person notified may attend all hearings and may submit any information
he or she deems relevant to the court in writing.

(b)  The following persons shall not be notified of the hearing:
(1)  A parent who has relinquished the child to the State Department of

Social Services or to a licensed adoption agency for adoption, and the
relinquishment has been accepted and filed with notice as required under
Section 8700 of the Family Code.

(2)  An alleged father who has denied paternity and has executed a waiver
of the right to notice of further proceedings.

(3)  A parent whose parental rights have been terminated.
(c)  (1)  Service of the notice shall be completed at least 45 days before

the hearing date. Service is deemed complete at the time the notice is
personally delivered to the person named in the notice or 10 days after the
notice has been placed in the mail, or at the expiration of the time prescribed
by the order for publication.

(2)  Service of notice in cases where publication is ordered shall be
completed at least 30 days before the date of the hearing.

(d)  Regardless of the type of notice required, or the manner in which it
is served, once the court has made the initial finding that notice has properly
been given to the parent, or to any person entitled to receive notice pursuant
to this section, subsequent notice for any continuation of a Section 366.26
hearing may be by first-class mail to any last known address, by an order
made pursuant to Section 296, or by any other means that the court
determines is reasonably calculated, under any circumstance, to provide
notice of the continued hearing. However, if the recommendation changes
from the recommendation contained in the notice previously found to be
proper, notice shall be provided to the parent, and to any person entitled to
receive notice pursuant to this section, regarding that subsequent hearing.

(e)  The notice shall contain the following information:
(1)  The date, time, and place of the hearing.
(2)  The right to appear.
(3)  The parents’ right to counsel.
(4)  The nature of the proceedings.
(5)  The recommendation of the supervising agency.
(6)  A statement that, at the time of hearing, the court is required to select

a permanent plan of adoption, legal guardianship, or long-term foster care
for the child.

(f)  Notice to the parents may be given in any one of the following
manners:

(1)  If the parent is present at the hearing at which the court schedules a
hearing pursuant to Section 366.26, the court shall advise the parent of the
date, time, and place of the proceedings, their right to counsel, the nature
of the proceedings, and the requirement that at the proceedings the court
shall select and implement a plan of adoption, legal guardianship, or
long-term foster care for the child. The court shall direct the parent to appear
for the proceedings and then direct that the parent be notified thereafter by
first-class mail to the parent’s usual place of residence or business only.
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(2)  Certified mail, return receipt requested, to the parent’s last known
mailing address. This notice shall be sufficient if the child welfare agency
receives a return receipt signed by the parent.

(3)  Personal service to the parent named in the notice.
(4)  Delivery to a competent person who is at least 18 years of age at the

parent’s usual place of residence or business, and thereafter mailed to the
parent named in the notice by first-class mail at the place where the notice
was delivered.

(5)  If the residence of the parent is outside the state, service may be made
as described in paragraph (1), (3), or (4) or by certified mail, return receipt
requested.

(6)  If the recommendation of the probation officer or social worker is
legal guardianship or long-term foster care, or, in the case of an Indian child,
tribal customary adoption, service may be made by first-class mail to the
parent’s usual place of residence or business.

(7)  If a parent’s identity is known but his or her whereabouts are unknown
and the parent cannot, with reasonable diligence, be served in any manner
specified in paragraphs (1) to (6), inclusive, the petitioner shall file an
affidavit with the court at least 75 days before the hearing date, stating the
name of the parent and describing the efforts made to locate and serve the
parent.

(A)  If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends adoption, service shall be to that parent’s attorney of record,
if any, by certified mail, return receipt requested. If the parent does not have
an attorney of record, the court shall order that service be made by
publication of citation requiring the parent to appear at the date, time, and
place stated in the citation, and that the citation be published in a newspaper
designated as most likely to give notice to the parent. Publication shall be
made once a week for four consecutive weeks. Whether notice is to the
attorney of record or by publication, the court shall also order that notice
be given to the grandparents of the child, if their identities and addresses
are known, by first-class mail.

(B)  If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends legal guardianship or long-term foster care, no further notice
is required to the parent, but the court shall order that notice be given to the
grandparents of the child, if their identities and addresses are known, by
first-class mail.

(C)  In any case where the residence of the parent becomes known, notice
shall immediately be served upon the parent as provided for in either
paragraph (2), (3), (4), (5), or (6).

(g)  (1)  If the identity of one or both of the parents, or alleged parents,
of the child is unknown, or if the name of one or both parents is uncertain,
then that fact shall be set forth in the affidavit filed with the court at least
75 days before the hearing date and the court, consistent with the provisions
of Sections 7665 and 7666 of the Family Code, shall issue an order
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dispensing with notice to a natural parent or possible natural parent under
this section if, after inquiry and a determination that there has been due
diligence in attempting to identify the unknown parent, the court is unable
to identify the natural parent or possible natural parent and no person has
appeared claiming to be the natural parent.

(2)  After a determination that there has been due diligence in attempting
to identify an unknown parent pursuant to paragraph (1) and the probation
officer or social worker recommends adoption, the court shall consider
whether publication notice would be likely to lead to actual notice to the
unknown parent. The court may order publication notice if, on the basis of
all information before the court, the court determines that notice by
publication is likely to lead to actual notice to the parent. If publication
notice to an unknown parent is ordered, the court shall order the published
citation to be directed to either the father or mother, or both, of the child,
and to all persons claiming to be the father or mother of the child, naming
and otherwise describing the child. An order of publication pursuant to this
paragraph shall be based on an affidavit describing efforts made to identify
the unknown parent or parents. Service made by publication pursuant to
this paragraph shall require the unknown parent or parents to appear at the
date, time, and place stated in the citation. Publication shall be made once
a week for four consecutive weeks.

(3)  If the court determines that there has been due diligence in attempting
to identify one or both of the parents, or alleged parents, of the child and
the probation officer or social worker recommends legal guardianship or
long-term foster care, no further notice to the parent shall be required.

(h)  Notice to the child and all counsel of record shall be by first-class
mail.

(i)  If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

(j)  Notwithstanding subdivision (a), if the attorney of record is present
at the time the court schedules a hearing pursuant to Section 366.26, no
further notice is required, except as required by subparagraph (A) of
paragraph (7) of subdivision (f).

(k)  This section shall also apply to children adjudged wards pursuant to
Section 727.31.

(l)  The court shall state the reasons on the record explaining why good
cause exists for granting any continuance of a hearing held pursuant to
Section 366.26 to fulfill the requirements of this section.

(m)  This section shall remain in effect only until January 1, 2014, and
as of that date is repealed, unless a later enacted statute, that is enacted
before January 1, 2014, deletes or extends that date.

SEC. 3. Section 294 is added to the Welfare and Institutions Code, to
read:

294. The social worker or probation officer shall give notice of a selection
and implementation hearing held pursuant to Section 366.26 in the following
manner:

(a)  Notice of the hearing shall be given to the following persons:
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(1)  The mother.
(2)  The fathers, presumed and alleged.
(3)  The child, if the child is 10 years of age or older.
(4)  Any known sibling of the child who is the subject of the hearing if

that sibling either is the subject of a dependency proceeding or has been
adjudged to be a dependent child of the juvenile court. If the sibling is 10
years of age or older, the sibling, the sibling’s caregiver, and the sibling’s
attorney. If the sibling is under 10 years of age, the sibling’s caregiver and
the sibling’s attorney. However, notice is not required to be given to any
sibling whose matter is calendared in the same court on the same day.

(5)  The grandparents of the child, if their address is known and if the
parent’s whereabouts are unknown.

(6)  All counsel of record.
(7)  To any unknown parent by publication, if ordered by the court

pursuant to paragraph (2) of subdivision (g).
(8)  The current caregiver of the child, including foster parents, relative

caregivers, preadoptive parents, and nonrelative extended family members.
Any person notified may attend all hearings and may submit any information
he or she deems relevant to the court in writing.

(b)  The following persons shall not be notified of the hearing:
(1)  A parent who has relinquished the child to the State Department of

Social Services or to a licensed adoption agency for adoption, and the
relinquishment has been accepted and filed with notice as required under
Section 8700 of the Family Code.

(2)  An alleged father who has denied paternity and has executed a waiver
of the right to notice of further proceedings.

(3)  A parent whose parental rights have been terminated.
(c)  (1)  Service of the notice shall be completed at least 45 days before

the hearing date. Service is deemed complete at the time the notice is
personally delivered to the person named in the notice or 10 days after the
notice has been placed in the mail, or at the expiration of the time prescribed
by the order for publication.

(2)  Service of notice in cases where publication is ordered shall be
completed at least 30 days before the date of the hearing.

(d)  Regardless of the type of notice required, or the manner in which it
is served, once the court has made the initial finding that notice has properly
been given to the parent, or to any person entitled to receive notice pursuant
to this section, subsequent notice for any continuation of a Section 366.26
hearing may be by first-class mail to any last known address, by an order
made pursuant to Section 296, or by any other means that the court
determines is reasonably calculated, under any circumstance, to provide
notice of the continued hearing. However, if the recommendation changes
from the recommendation contained in the notice previously found to be
proper, notice shall be provided to the parent, and to any person entitled to
receive notice pursuant to this section, regarding that subsequent hearing.

(e)  The notice shall contain the following information:
(1)  The date, time, and place of the hearing.
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(2)  The right to appear.
(3)  The parents’ right to counsel.
(4)  The nature of the proceedings.
(5)  The recommendation of the supervising agency.
(6)  A statement that, at the time of hearing, the court is required to select

a permanent plan of adoption, legal guardianship, or long-term foster care
for the child.

(f)  Notice to the parents may be given in any one of the following
manners:

(1)  If the parent is present at the hearing at which the court schedules a
hearing pursuant to Section 366.26, the court shall advise the parent of the
date, time, and place of the proceedings, their right to counsel, the nature
of the proceedings, and the requirement that at the proceedings the court
shall select and implement a plan of adoption, legal guardianship, or
long-term foster care for the child. The court shall direct the parent to appear
for the proceedings and then direct that the parent be notified thereafter by
first-class mail to the parent’s usual place of residence or business only.

(2)  Certified mail, return receipt requested, to the parent’s last known
mailing address. This notice shall be sufficient if the child welfare agency
receives a return receipt signed by the parent.

(3)  Personal service to the parent named in the notice.
(4)  Delivery to a competent person who is at least 18 years of age at the

parent’s usual place of residence or business, and thereafter mailed to the
parent named in the notice by first-class mail at the place where the notice
was delivered.

(5)  If the residence of the parent is outside the state, service may be made
as described in paragraph (1), (3), or (4) or by certified mail, return receipt
requested.

(6)  If the recommendation of the probation officer or social worker is
legal guardianship or long-term foster care, service may be made by
first-class mail to the parent’s usual place of residence or business.

(7)  If a parent’s identity is known but his or her whereabouts are unknown
and the parent cannot, with reasonable diligence, be served in any manner
specified in paragraphs (1) to (6), inclusive, the petitioner shall file an
affidavit with the court at least 75 days before the hearing date, stating the
name of the parent and describing the efforts made to locate and serve the
parent.

(A)  If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends adoption, service shall be to that parent’s attorney of record,
if any, by certified mail, return receipt requested. If the parent does not have
an attorney of record, the court shall order that service be made by
publication of citation requiring the parent to appear at the date, time, and
place stated in the citation, and that the citation be published in a newspaper
designated as most likely to give notice to the parent. Publication shall be
made once a week for four consecutive weeks. Whether notice is to the
attorney of record or by publication, the court shall also order that notice
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be given to the grandparents of the child, if their identities and addresses
are known, by first-class mail.

(B)  If the court determines that there has been due diligence in attempting
to locate and serve the parent and the probation officer or social worker
recommends legal guardianship or long-term foster care, no further notice
is required to the parent, but the court shall order that notice be given to the
grandparents of the child, if their identities and addresses are known, by
first-class mail.

(C)  In any case where the residence of the parent becomes known, notice
shall immediately be served upon the parent as provided for in either
paragraph (2), (3), (4), (5), or (6).

(g)  (1)  If the identity of one or both of the parents, or alleged parents,
of the child is unknown, or if the name of one or both parents is uncertain,
then that fact shall be set forth in the affidavit filed with the court at least
75 days before the hearing date and the court, consistent with the provisions
of Sections 7665 and 7666 of the Family Code, shall issue an order
dispensing with notice to a natural parent or possible natural parent under
this section if, after inquiry and a determination that there has been due
diligence in attempting to identify the unknown parent, the court is unable
to identify the natural parent or possible natural parent and no person has
appeared claiming to be the natural parent.

(2)  After a determination that there has been due diligence in attempting
to identify an unknown parent pursuant to paragraph (1) and the probation
officer or social worker recommends adoption, the court shall consider
whether publication notice would be likely to lead to actual notice to the
unknown parent. The court may order publication notice if, on the basis of
all information before the court, the court determines that notice by
publication is likely to lead to actual notice to the parent. If publication
notice to an unknown parent is ordered, the court shall order the published
citation to be directed to either the father or mother, or both, of the child,
and to all persons claiming to be the father or mother of the child, naming
and otherwise describing the child. An order of publication pursuant to this
paragraph shall be based on an affidavit describing efforts made to identify
the unknown parent or parents. Service made by publication pursuant to
this paragraph shall require the unknown parent or parents to appear at the
date, time, and place stated in the citation. Publication shall be made once
a week for four consecutive weeks.

(3)  If the court determines that there has been due diligence in attempting
to identify one or both of the parents, or alleged parents, of the child and
the probation officer or social worker recommends legal guardianship or
long-term foster care, no further notice to the parent shall be required.

(h)  Notice to the child and all counsel of record shall be by first-class
mail.

(i)  If the court knows or has reason to know that an Indian child is
involved, notice shall be given in accordance with Section 224.2.

(j)  Notwithstanding subdivision (a), if the attorney of record is present
at the time the court schedules a hearing pursuant to Section 366.26, no
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further notice is required, except as required by subparagraph (A) of
paragraph (7) of subdivision (f).

(k)  This section shall also apply to children adjudged wards pursuant to
Section 727.31.

(l)  The court shall state the reasons on the record explaining why good
cause exists for granting any continuance of a hearing held pursuant to
Section 366.26 to fulfill the requirements of this section.

(m)  This section shall become operative on January 1, 2014.
SEC. 4. Section 358.1 of the Welfare and Institutions Code is amended

to read:
358.1. Each social study or evaluation made by a social worker or child

advocate appointed by the court, required to be received in evidence pursuant
to Section 358, shall include, but not be limited to, a factual discussion of
each of the following subjects:

(a)  Whether the county welfare department or social worker has
considered child protective services, as defined in Chapter 5 (commencing
with Section 16500) of Part 4 of Division 9, as a possible solution to the
problems at hand, and has offered these services to qualified parents if
appropriate under the circumstances.

(b)  What plan, if any, for return of the child to his or her parents and for
achieving legal permanence for the child if efforts to reunify fail, is
recommended to the court by the county welfare department or probation
officer.

(c)  Whether the best interests of the child will be served by granting
reasonable visitation rights with the child to his or her grandparents, in order
to maintain and strengthen the child’s family relationships.

(d)  (1)  Whether the child has siblings under the court’s jurisdiction, and,
if any siblings exist, all of the following:

(A)  The nature of the relationship between the child and his or her
siblings.

(B)  The appropriateness of developing or maintaining the sibling
relationships pursuant to Section 16002.

(C)  If the siblings are not placed together in the same home, why the
siblings are not placed together and what efforts are being made to place
the siblings together, or why those efforts are not appropriate.

(D)  If the siblings are not placed together, the frequency and nature of
the visits between siblings.

(E)  The impact of the sibling relationships on the child’s placement and
planning for legal permanence.

(2)  The factual discussion shall include a discussion of indicators of the
nature of the child’s sibling relationships, including, but not limited to,
whether the siblings were raised together in the same home, whether the
siblings have shared significant common experiences or have existing close
and strong bonds, whether either sibling expresses a desire to visit or live
with his or her sibling, as applicable, and whether ongoing contact is in the
child’s best emotional interest.
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(e)  If the parent or guardian is unwilling or unable to participate in making
an educational decision for his or her child, or if other circumstances exist
that compromise the ability of the parent or guardian to make educational
decisions for the child, the county welfare department or social worker shall
consider whether the right of the parent or guardian to make educational
decisions for the child should be limited. If the study or evaluation makes
that recommendation, it shall identify whether there is a responsible adult
available to make educational decisions for the child pursuant to Section
361.

(f)  Whether the child appears to be a person who is eligible to be
considered for further court action to free the child from parental custody
and control.

(g)  Whether the parent has been advised of his or her option to participate
in adoption planning, including the option to enter into a postadoption
contact agreement as described in Section 8714.7 of the Family Code, and
to voluntarily relinquish the child for adoption if an adoption agency is
willing to accept the relinquishment.

(h)  The appropriateness of any relative placement pursuant to Section
361.3. However, this consideration may not be cause for continuance of the
dispositional hearing.

(i)  Whether the caregiver desires, and is willing, to provide legal
permanency for the child if reunification is unsuccessful.

(j)  For an Indian child, in consultation with the Indian child’s tribe,
whether tribal customary adoption is an appropriate permanent plan for the
child if reunification is unsuccessful.

(k)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 5. Section 358.1 is added to the Welfare and Institutions Code, to
read:

358.1. Each social study or evaluation made by a social worker or child
advocate appointed by the court, required to be received in evidence pursuant
to Section 358, shall include, but not be limited to, a factual discussion of
each of the following subjects:

(a)  Whether the county welfare department or social worker has
considered child protective services, as defined in Chapter 5 (commencing
with Section 16500) of Part 4 of Division 9, as a possible solution to the
problems at hand, and has offered these services to qualified parents if
appropriate under the circumstances.

(b)  What plan, if any, for return of the child to his or her parents and for
achieving legal permanence for the child if efforts to reunify fail, is
recommended to the court by the county welfare department or probation
officer.

(c)  Whether the best interests of the child will be served by granting
reasonable visitation rights with the child to his or her grandparents, in order
to maintain and strengthen the child’s family relationships.
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(d)  (1)  Whether the child has siblings under the court’s jurisdiction, and,
if any siblings exist, all of the following:

(A)  The nature of the relationship between the child and his or her
siblings.

(B)  The appropriateness of developing or maintaining the sibling
relationships pursuant to Section 16002.

(C)  If the siblings are not placed together in the same home, why the
siblings are not placed together and what efforts are being made to place
the siblings together, or why those efforts are not appropriate.

(D)  If the siblings are not placed together, the frequency and nature of
the visits between siblings.

(E)  The impact of the sibling relationships on the child’s placement and
planning for legal permanence.

(2)  The factual discussion shall include a discussion of indicators of the
nature of the child’s sibling relationships, including, but not limited to,
whether the siblings were raised together in the same home, whether the
siblings have shared significant common experiences or have existing close
and strong bonds, whether either sibling expresses a desire to visit or live
with his or her sibling, as applicable, and whether ongoing contact is in the
child’s best emotional interest.

(e)  If the parent or guardian is unwilling or unable to participate in making
an educational decision for his or her child, or if other circumstances exist
that compromise the ability of the parent or guardian to make educational
decisions for the child, the county welfare department or social worker shall
consider whether the right of the parent or guardian to make educational
decisions for the child should be limited. If the study or evaluation makes
that recommendation, it shall identify whether there is a responsible adult
available to make educational decisions for the child pursuant to Section
361.

(f)  Whether the child appears to be a person who is eligible to be
considered for further court action to free the child from parental custody
and control.

(g)  Whether the parent has been advised of his or her option to participate
in adoption planning, including the option to enter into a postadoption
contact agreement as described in Section 8714.7 of the Family Code, and
to voluntarily relinquish the child for adoption if an adoption agency is
willing to accept the relinquishment.

(h)  The appropriateness of any relative placement pursuant to Section
361.3. However, this consideration may not be cause for continuance of the
dispositional hearing.

(i)  Whether the caregiver desires, and is willing, to provide legal
permanency for the child if reunification is unsuccessful.

(j)  This section shall become operative on January 1, 2014.
SEC. 6. Section 361.5 of the Welfare and Institutions Code is amended

to read:
361.5. (a)  Except as provided in subdivision (b), or when the parent has

voluntarily relinquished the child and the relinquishment has been filed with
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the State Department of Social Services, or upon the establishment of an
order of guardianship pursuant to Section 360, whenever a child is removed
from a parent’s or guardian’s custody, the juvenile court shall order the
social worker to provide child welfare services to the child and the child’s
mother and statutorily presumed father or guardians. Upon a finding and
declaration of paternity by the juvenile court or proof of a prior declaration
of paternity by any court of competent jurisdiction, the juvenile court may
order services for the child and the biological father, if the court determines
that the services will benefit the child.

(1)  Family reunification services, when provided, shall be provided as
follows:

(A)  Except as otherwise provided in subparagraph (C), for a child who,
on the date of initial removal from the physical custody of his or her parent
or guardian, was three years of age or older, court-ordered services shall be
provided beginning with the dispositional hearing and ending 12 months
after the date the child entered foster care as defined in Section 361.49,
unless the child is returned to the home of the parent or guardian.

(B)  For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was under three years of age,
court-ordered services shall be provided for a period of six months from
the dispositional hearing as provided in subdivision (e) of Section 366.21,
but no longer than 12 months from the date the child entered foster care as
defined in Section 361.49 unless the child is returned to the home of the
parent or guardian.

(C)  For the purpose of placing and maintaining a sibling group together
in a permanent home should reunification efforts fail, for a child in a sibling
group whose members were removed from parental custody at the same
time, and in which one member of the sibling group was under three years
of age on the date of initial removal from the physical custody of his or her
parent or guardian, court-ordered services for some or all of the sibling
group may be limited as set forth in subparagraph (B). For the purposes of
this paragraph, “a sibling group” shall mean two or more children who are
related to each other as full or half siblings.

(2)  Any motion to terminate court-ordered reunification services prior
to the hearing set pursuant to subdivision (f) of Section 366.21 for a child
described by subparagraph (A) of paragraph (1), or prior to the hearing set
pursuant to subdivision (e) of Section 366.21 for a child described by
subparagraph (B) or (C) of paragraph (1), shall be made pursuant to the
requirements set forth in subdivision (c) of Section 388. A motion to
terminate court-ordered reunification services shall not be required at the
hearing set pursuant to subdivision (e) of Section 366.21 if the court finds
by clear and convincing evidence one of the following:

(A)  That the child was removed initially under subdivision (g) of Section
300 and the whereabouts of the parent are still unknown.

(B)  That the parent has failed to contact and visit the child.
(C)  That the parent has been convicted of a felony indicating parental

unfitness.
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(3)  Notwithstanding subparagraphs (A), (B), and (C) of paragraph (1),
court-ordered services may be extended up to a maximum time period not
to exceed 18 months after the date the child was originally removed from
physical custody of his or her parent or guardian if it can be shown, at the
hearing held pursuant to subdivision (f) of Section 366.21, that the permanent
plan for the child is that he or she will be returned and safely maintained in
the home within the extended time period. The court shall extend the time
period only if it finds that there is a substantial probability that the child
will be returned to the physical custody of his or her parent or guardian
within the extended time period or that reasonable services have not been
provided to the parent or guardian. In determining whether court-ordered
services may be extended, the court shall consider the special circumstances
of an incarcerated or institutionalized parent or parents, or parent or parents
court-ordered to a residential substance abuse treatment program, including,
but not limited to, barriers to the parent’s or guardian’s access to services
and ability to maintain contact with his or her child. The court shall also
consider, among other factors, good faith efforts that the parent or guardian
has made to maintain contact with the child. If the court extends the time
period, the court shall specify the factual basis for its conclusion that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or guardian within the extended time period.
The court also shall make findings pursuant to subdivision (a) of Section
366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, unless the parent’s
or guardian’s participation is deemed by the court to be inappropriate or
potentially detrimental to the child, or unless a parent or guardian is
incarcerated and the corrections facility in which he or she is incarcerated
does not provide access to the treatment services ordered by the court.
Physical custody of the child by the parents or guardians during the
applicable time period under subparagraph (A), (B), or (C) of paragraph (1)
shall not serve to interrupt the running of the period. If at the end of the
applicable time period, a child cannot be safely returned to the care and
custody of a parent or guardian without court supervision, but the child
clearly desires contact with the parent or guardian, the court shall take the
child’s desire into account in devising a permanency plan.

In cases where the child was under three years of age on the date of the
initial removal from the physical custody of his or her parent or guardian
or is a member of a sibling group as described in subparagraph (C) of
paragraph (1), the court shall inform the parent or guardian that the failure
of the parent or guardian to participate regularly in any court-ordered
treatment programs or to cooperate or avail himself or herself of services
provided as part of the child welfare services case plan may result in a
termination of efforts to reunify the family after six months. The court shall
inform the parent or guardian of the factors used in subdivision (e) of Section
366.21 to determine whether to limit services to six months for some or all
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members of a sibling group as described in subparagraph (C) of paragraph
(1).

(4)  Notwithstanding paragraph (3), court-ordered services may be
extended up to a maximum time period not to exceed 24 months after the
date the child was originally removed from physical custody of his or her
parent or guardian if it is shown, at the hearing held pursuant to subdivision
(b) of Section 366.22, that the permanent plan for the child is that he or she
will be returned and safely maintained in the home within the extended time
period. The court shall extend the time period only if it finds that it is in the
child’s best interest to have the time period extended and that there is a
substantial probability that the child will be returned to the physical custody
of his or her parent or guardian who is described in subdivision (b) of Section
366.22 within the extended time period, or that reasonable services have
not been provided to the parent or guardian. If the court extends the time
period, the court shall specify the factual basis for its conclusion that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or guardian within the extended time period.
The court also shall make findings pursuant to subdivision (a) of Section
366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, in order for
substantial probability to be found. Physical custody of the child by the
parents or guardians during the applicable time period under subparagraph
(A), (B), or (C) of paragraph (1) shall not serve to interrupt the running of
the period. If at the end of the applicable time period, the child cannot be
safely returned to the care and custody of a parent or guardian without court
supervision, but the child clearly desires contact with the parent or guardian,
the court shall take the child’s desire into account in devising a permanency
plan.

Except in cases where, pursuant to subdivision (b), the court does not
order reunification services, the court shall inform the parent or parents of
Section 366.26 and shall specify that the parent’s or parents’ parental rights
may be terminated.

(b)  Reunification services need not be provided to a parent or guardian
described in this subdivision when the court finds, by clear and convincing
evidence, any of the following:

(1)  That the whereabouts of the parent or guardian is unknown. A finding
pursuant to this paragraph shall be supported by an affidavit or by proof
that a reasonably diligent search has failed to locate the parent or guardian.
The posting or publication of notices is not required in that search.

(2)  That the parent or guardian is suffering from a mental disability that
is described in Chapter 2 (commencing with Section 7820) of Part 4 of
Division 12 of the Family Code and that renders him or her incapable of
utilizing those services.

(3)  That the child or a sibling of the child has been previously adjudicated
a dependent pursuant to any subdivision of Section 300 as a result of physical
or sexual abuse, that following that adjudication the child had been removed
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from the custody of his or her parent or guardian pursuant to Section 361,
that the child has been returned to the custody of the parent or guardian
from whom the child had been taken originally, and that the child is being
removed pursuant to Section 361, due to additional physical or sexual abuse.

(4)  That the parent or guardian of the child has caused the death of another
child through abuse or neglect.

(5)  That the child was brought within the jurisdiction of the court under
subdivision (e) of Section 300 because of the conduct of that parent or
guardian.

(6)  That the child has been adjudicated a dependent pursuant to any
subdivision of Section 300 as a result of severe sexual abuse or the infliction
of severe physical harm to the child, a sibling, or a half sibling by a parent
or guardian, as defined in this subdivision, and the court makes a factual
finding that it would not benefit the child to pursue reunification services
with the offending parent or guardian.

A finding of severe sexual abuse, for the purposes of this subdivision,
may be based on, but is not limited to, sexual intercourse, or stimulation
involving genital-genital, oral-genital, anal-genital, or oral-anal contact,
whether between the parent or guardian and the child or a sibling or half
sibling of the child, or between the child or a sibling or half sibling of the
child and another person or animal with the actual or implied consent of the
parent or guardian; or the penetration or manipulation of the child’s,
sibling’s, or half sibling’s genital organs or rectum by any animate or
inanimate object for the sexual gratification of the parent or guardian, or
for the sexual gratification of another person with the actual or implied
consent of the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes of
this subdivision, may be based on, but is not limited to, deliberate and serious
injury inflicted to or on a child’s body or the body of a sibling or half sibling
of the child by an act or omission of the parent or guardian, or of another
individual or animal with the consent of the parent or guardian; deliberate
and torturous confinement of the child, sibling, or half sibling in a closed
space; or any other torturous act or omission that would be reasonably
understood to cause serious emotional damage.

(7)  That the parent is not receiving reunification services for a sibling or
a half sibling of the child pursuant to paragraph (3), (5), or (6).

(8)  That the child was conceived by means of the commission of an
offense listed in Section 288 or 288.5 of the Penal Code, or by an act
committed outside of this state that, if committed in this state, would
constitute one of those offenses. This paragraph only applies to the parent
who committed the offense or act.

(9)  That the child has been found to be a child described in subdivision
(g) of Section 300, that the parent or guardian of the child willfully
abandoned the child, and the court finds that the abandonment itself
constituted a serious danger to the child; or that the parent or other person
having custody of the child voluntarily surrendered physical custody of the
child pursuant to Section 1255.7 of the Health and Safety Code. For the
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purposes of this paragraph, “serious danger” means that without the
intervention of another person or agency, the child would have sustained
severe or permanent disability, injury, illness, or death. For purposes of this
paragraph, “willful abandonment” shall not be construed as actions taken
in good faith by the parent without the intent of placing the child in serious
danger.

(10)  That the court ordered termination of reunification services for any
siblings or half siblings of the child because the parent or guardian failed
to reunify with the sibling or half sibling after the sibling or half sibling had
been removed from that parent or guardian pursuant to Section 361 and that
parent or guardian is the same parent or guardian described in subdivision
(a) and that, according to the findings of the court, this parent or guardian
has not subsequently made a reasonable effort to treat the problems that led
to removal of the sibling or half sibling of that child from that parent or
guardian.

(11)  That the parental rights of a parent over any sibling or half sibling
of the child had been permanently severed, and this parent is the same parent
described in subdivision (a), and that, according to the findings of the court,
this parent has not subsequently made a reasonable effort to treat the
problems that led to removal of the sibling or half sibling of that child from
the parent.

(12)  That the parent or guardian of the child has been convicted of a
violent felony, as defined in subdivision (c) of Section 667.5 of the Penal
Code.

(13)  That the parent or guardian of the child has a history of extensive,
abusive, and chronic use of drugs or alcohol and has resisted prior
court-ordered treatment for this problem during a three-year period
immediately prior to the filing of the petition that brought that child to the
court’s attention, or has failed or refused to comply with a program of drug
or alcohol treatment described in the case plan required by Section 358.1
on at least two prior occasions, even though the programs identified were
available and accessible.

(14)  That the parent or guardian of the child has advised the court that
he or she is not interested in receiving family maintenance or family
reunification services or having the child returned to or placed in his or her
custody and does not wish to receive family maintenance or reunification
services.

The parent or guardian shall be represented by counsel and shall execute
a waiver of services form to be adopted by the Judicial Council. The court
shall advise the parent or guardian of any right to services and of the possible
consequences of a waiver of services, including the termination of parental
rights and placement of the child for adoption. The court shall not accept
the waiver of services unless it states on the record its finding that the parent
or guardian has knowingly and intelligently waived the right to services.

(15)  That the parent or guardian has on one or more occasions willfully
abducted the child or child’s sibling or half sibling from his or her placement
and refused to disclose the child’s or child’s sibling’s or half sibling’s
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whereabouts, refused to return physical custody of the child or child’s sibling
or half sibling to his or her placement, or refused to return physical custody
of the child or child’s sibling or half sibling to the social worker.

(c)  In deciding whether to order reunification in any case in which this
section applies, the court shall hold a dispositional hearing. The social
worker shall prepare a report that discusses whether reunification services
shall be provided. When it is alleged, pursuant to paragraph (2) of
subdivision (b), that the parent is incapable of utilizing services due to
mental disability, the court shall order reunification services unless
competent evidence from mental health professionals establishes that, even
with the provision of services, the parent is unlikely to be capable of
adequately caring for the child within the time limits specified in subdivision
(a).

The court shall not order reunification for a parent or guardian described
in paragraph (3), (4), (6), (7), (8), (9), (10), (11), (12), (13), (14), or (15) of
subdivision (b) unless the court finds, by clear and convincing evidence,
that reunification is in the best interest of the child.

In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that, based on
competent testimony, those services are likely to prevent reabuse or
continued neglect of the child or that failure to try reunification will be
detrimental to the child because the child is closely and positively attached
to that parent. The social worker shall investigate the circumstances leading
to the removal of the child and advise the court whether there are
circumstances that indicate that reunification is likely to be successful or
unsuccessful and whether failure to order reunification is likely to be
detrimental to the child.

The failure of the parent to respond to previous services, the fact that the
child was abused while the parent was under the influence of drugs or
alcohol, a past history of violent behavior, or testimony by a competent
professional that the parent’s behavior is unlikely to be changed by services
are among the factors indicating that reunification services are unlikely to
be successful. The fact that a parent or guardian is no longer living with an
individual who severely abused the child may be considered in deciding
that reunification services are likely to be successful, provided that the court
shall consider any pattern of behavior on the part of the parent that has
exposed the child to repeated abuse.

(d)  If reunification services are not ordered pursuant to paragraph (1) of
subdivision (b) and the whereabouts of a parent become known within six
months of the out-of-home placement of the child, the court shall order the
social worker to provide family reunification services in accordance with
this subdivision.

(e)  (1)  If the parent or guardian is incarcerated or institutionalized, the
court shall order reasonable services unless the court determines, by clear
and convincing evidence, those services would be detrimental to the child.
In determining detriment, the court shall consider the age of the child, the
degree of parent-child bonding, the length of the sentence, the length and
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nature of the treatment, the nature of the crime or illness, the degree of
detriment to the child if services are not offered and, for children 10 years
of age or older, the child’s attitude toward the implementation of family
reunification services, the likelihood of the parent’s discharge from
incarceration or institutionalization within the reunification time limitations
described in subdivision (a), and any other appropriate factors. In
determining the content of reasonable services, the court shall consider the
particular barriers to an incarcerated or otherwise institutionalized parent’s
access to those court-mandated services and ability to maintain contact with
his or her child, and shall document this information in the child’s case plan.
Reunification services are subject to the applicable time limitations imposed
in subdivision (a). Services may include, but shall not be limited to, all of
the following:

(A)  Maintaining contact between the parent and child through collect
telephone calls.

(B)  Transportation services, where appropriate.
(C)  Visitation services, where appropriate.
(D)  Reasonable services to extended family members or foster parents

providing care for the child if the services are not detrimental to the child.
An incarcerated parent may be required to attend counseling, parenting

classes, or vocational training programs as part of the reunification service
plan if actual access to these services is provided. The social worker shall
document in the child’s case plan the particular barriers to an incarcerated
or institutionalized parent’s access to those court-mandated services and
ability to maintain contact with his or her child.

(2)  The presiding judge of the juvenile court of each county may convene
representatives of the county welfare department, the sheriff’s department,
and other appropriate entities for the purpose of developing and entering
into protocols for ensuring the notification, transportation, and presence of
an incarcerated or institutionalized parent at all court hearings involving
proceedings affecting the child pursuant to Section 2625 of the Penal Code.
The county welfare department shall utilize the prisoner locator system
developed by the Department of Corrections and Rehabilitation to facilitate
timely and effective notice of hearings for incarcerated parents.

(3)  Notwithstanding any other provision of law, if the incarcerated parent
is a woman seeking to participate in the community treatment program
operated by the Department of Corrections and Rehabilitation pursuant to
Chapter 4.8 (commencing with Section 1174) of Title 7 of Part 2 of, Chapter
4 (commencing with Section 3410) of Title 2 of Part 3 of, the Penal Code,
the court shall determine whether the parent’s participation in a program is
in the child’s best interest and whether it is suitable to meet the needs of the
parent and child.

(f)  If the court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8), (9),
(10), (11), (12), (13), (14), or (15) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall, at the
dispositional hearing, that shall include a permanency hearing, determine
if a hearing under Section 366.26 shall be set in order to determine whether
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adoption, guardianship, or long-term foster care, or in the case of an Indian
child, in consultation with the child’s tribe, tribal customary adoption, is
the most appropriate plan for the child, and shall consider in-state and
out-of-state placement options. If the court so determines, it shall conduct
the hearing pursuant to Section 366.26 within 120 days after the dispositional
hearing. However, the court shall not schedule a hearing so long as the other
parent is being provided reunification services pursuant to subdivision (a).
The court may continue to permit the parent to visit the child unless it finds
that visitation would be detrimental to the child.

(g)  (1)  Whenever a court orders that a hearing shall be held pursuant to
Section 366.26, including, when, in consultation with the child’s tribe, tribal
customary adoption is recommended, it shall direct the agency supervising
the child and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency, to prepare an assessment that
shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of and nature of any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purpose
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or guardian, including a prospective
tribal customary adoptive parent, particularly the caretaker, to include a
social history including screening for criminal records and prior referrals
for child abuse or neglect, the capability to meet the child’s needs, and the
understanding of the legal and financial rights and responsibilities of
adoption and guardianship. If a proposed guardian is a relative of the minor,
and the relative was assessed for foster care placement of the minor prior
to January 1, 1998, the assessment shall also consider, but need not be
limited to, all of the factors specified in subdivision (a) of Section 361.3.
As used in this subparagraph, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(E)  The relationship of the child to any identified prospective adoptive
parent or guardian, including a prospective tribal customary parent, the
duration and character of the relationship, the motivation for seeking
adoption or guardianship, and a statement from the child concerning
placement and the adoption or guardianship, unless the child’s age or
physical, emotional, or other condition precludes his or her meaningful
response, and if so, a description of the condition.
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(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(G)  In the case of an Indian child, in addition to subparagraphs (A) to
(F), inclusive, an assessment of the likelihood that the child will be adopted,
when, in consultation with the child’s tribe, a customary tribal adoption, as
defined in Section 366.24, is recommended. If tribal customary adoption is
recommended, the assessment shall include an analysis of both of the
following:

(i)  Whether tribal customary adoption would or would not be detrimental
to the Indian child and the reasons for reaching that conclusion.

(ii)  Whether the Indian child cannot or should not be returned to the
home of the Indian parent or Indian custodian and the reasons for reaching
that conclusion.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(h)  In determining whether reunification services will benefit the child
pursuant to paragraph (6) or (7) of subdivision (b), the court shall consider
any information it deems relevant, including the following factors:

(1)  The specific act or omission comprising the severe sexual abuse or
the severe physical harm inflicted on the child or the child’s sibling or half
sibling.

(2)  The circumstances under which the abuse or harm was inflicted on
the child or the child’s sibling or half sibling.

(3)  The severity of the emotional trauma suffered by the child or the
child’s sibling or half sibling.

(4)  Any history of abuse of other children by the offending parent or
guardian.

(5)  The likelihood that the child may be safely returned to the care of the
offending parent or guardian within 12 months with no continuing
supervision.

(6)  Whether or not the child desires to be reunified with the offending
parent or guardian.

(i)  The court shall read into the record the basis for a finding of severe
sexual abuse or the infliction of severe physical harm under paragraph (6)
of subdivision (b), and shall also specify the factual findings used to
determine that the provision of reunification services to the offending parent
or guardian would not benefit the child.

(j)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.
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SEC. 7. Section 361.5 is added to the Welfare and Institutions Code, to
read:

361.5. (a)  Except as provided in subdivision (b), or when the parent has
voluntarily relinquished the child and the relinquishment has been filed with
the State Department of Social Services, or upon the establishment of an
order of guardianship pursuant to Section 360, whenever a child is removed
from a parent’s or guardian’s custody, the juvenile court shall order the
social worker to provide child welfare services to the child and the child’s
mother and statutorily presumed father or guardians. Upon a finding and
declaration of paternity by the juvenile court or proof of a prior declaration
of paternity by any court of competent jurisdiction, the juvenile court may
order services for the child and the biological father, if the court determines
that the services will benefit the child.

(1)  Family reunification services, when provided, shall be provided as
follows:

(A)  Except as otherwise provided in subparagraph (C), for a child who,
on the date of initial removal from the physical custody of his or her parent
or guardian, was three years of age or older, court-ordered services shall be
provided beginning with the dispositional hearing and ending 12 months
after the date the child entered foster care as defined in Section 361.49,
unless the child is returned to the home of the parent or guardian.

(B)  For a child who, on the date of initial removal from the physical
custody of his or her parent or guardian, was under three years of age,
court-ordered services shall be provided for a period of six months from
the dispositional hearing as provided in subdivision (e) of Section 366.21,
but no longer than 12 months from the date the child entered foster care as
defined in Section 361.49 unless the child is returned to the home of the
parent or guardian.

(C)  For the purpose of placing and maintaining a sibling group together
in a permanent home should reunification efforts fail, for a child in a sibling
group whose members were removed from parental custody at the same
time, and in which one member of the sibling group was under three years
of age on the date of initial removal from the physical custody of his or her
parent or guardian, court-ordered services for some or all of the sibling
group may be limited as set forth in subparagraph (B). For the purposes of
this paragraph, “a sibling group” shall mean two or more children who are
related to each other as full or half siblings.

(2)  Any motion to terminate court-ordered reunification services prior
to the hearing set pursuant to subdivision (f) of Section 366.21 for a child
described by subparagraph (A) of paragraph (1), or prior to the hearing set
pursuant to subdivision (e) of Section 366.21 for a child described by
subparagraph (B) or (C) of paragraph (1), shall be made pursuant to the
requirements set forth in subdivision (c) of Section 388. A motion to
terminate court-ordered reunification services shall not be required at the
hearing set pursuant to subdivision (e) of Section 366.21 if the court finds
by clear and convincing evidence one of the following:
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(A)  That the child was removed initially under subdivision (g) of Section
300 and the whereabouts of the parent are still unknown.

(B)  That the parent has failed to contact and visit the child.
(C)  That the parent has been convicted of a felony indicating parental

unfitness.
(3)  Notwithstanding subparagraphs (A), (B), and (C) of paragraph (1),

court-ordered services may be extended up to a maximum time period not
to exceed 18 months after the date the child was originally removed from
physical custody of his or her parent or guardian if it can be shown, at the
hearing held pursuant to subdivision (f) of Section 366.21, that the permanent
plan for the child is that he or she will be returned and safely maintained in
the home within the extended time period. The court shall extend the time
period only if it finds that there is a substantial probability that the child
will be returned to the physical custody of his or her parent or guardian
within the extended time period or that reasonable services have not been
provided to the parent or guardian. In determining whether court-ordered
services may be extended, the court shall consider the special circumstances
of an incarcerated or institutionalized parent or parents, or parent or parents
court-ordered to a residential substance abuse treatment program, including,
but not limited to, barriers to the parent’s or guardian’s access to services
and ability to maintain contact with his or her child. The court shall also
consider, among other factors, good faith efforts that the parent or guardian
has made to maintain contact with the child. If the court extends the time
period, the court shall specify the factual basis for its conclusion that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or guardian within the extended time period.
The court also shall make findings pursuant to subdivision (a) of Section
366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, unless the parent’s
or guardian’s participation is deemed by the court to be inappropriate or
potentially detrimental to the child, or unless a parent or guardian is
incarcerated and the corrections facility in which he or she is incarcerated
does not provide access to the treatment services ordered by the court.
Physical custody of the child by the parents or guardians during the
applicable time period under subparagraph (A), (B), or (C) of paragraph (1)
shall not serve to interrupt the running of the period. If at the end of the
applicable time period, a child cannot be safely returned to the care and
custody of a parent or guardian without court supervision, but the child
clearly desires contact with the parent or guardian, the court shall take the
child’s desire into account in devising a permanency plan.

In cases where the child was under three years of age on the date of the
initial removal from the physical custody of his or her parent or guardian
or is a member of a sibling group as described in subparagraph (C) of
paragraph (1), the court shall inform the parent or guardian that the failure
of the parent or guardian to participate regularly in any court-ordered
treatment programs or to cooperate or avail himself or herself of services
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provided as part of the child welfare services case plan may result in a
termination of efforts to reunify the family after six months. The court shall
inform the parent or guardian of the factors used in subdivision (e) of Section
366.21 to determine whether to limit services to six months for some or all
members of a sibling group as described in subparagraph (C) of paragraph
(1).

(4)  Notwithstanding paragraph (3), court-ordered services may be
extended up to a maximum time period not to exceed 24 months after the
date the child was originally removed from physical custody of his or her
parent or guardian if it is shown, at the hearing held pursuant to subdivision
(b) of Section 366.22, that the permanent plan for the child is that he or she
will be returned and safely maintained in the home within the extended time
period. The court shall extend the time period only if it finds that it is in the
child’s best interest to have the time period extended and that there is a
substantial probability that the child will be returned to the physical custody
of his or her parent or guardian who is described in subdivision (b) of Section
366.22 within the extended time period, or that reasonable services have
not been provided to the parent or guardian. If the court extends the time
period, the court shall specify the factual basis for its conclusion that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or guardian within the extended time period.
The court also shall make findings pursuant to subdivision (a) of Section
366 and subdivision (e) of Section 358.1.

When counseling or other treatment services are ordered, the parent or
guardian shall be ordered to participate in those services, in order for
substantial probability to be found. Physical custody of the child by the
parents or guardians during the applicable time period under subparagraph
(A), (B), or (C) of paragraph (1) shall not serve to interrupt the running of
the period. If at the end of the applicable time period, the child cannot be
safely returned to the care and custody of a parent or guardian without court
supervision, but the child clearly desires contact with the parent or guardian,
the court shall take the child’s desire into account in devising a permanency
plan.

Except in cases where, pursuant to subdivision (b), the court does not
order reunification services, the court shall inform the parent or parents of
Section 366.26 and shall specify that the parent’s or parents’ parental rights
may be terminated.

(b)  Reunification services need not be provided to a parent or guardian
described in this subdivision when the court finds, by clear and convincing
evidence, any of the following:

(1)  That the whereabouts of the parent or guardian is unknown. A finding
pursuant to this paragraph shall be supported by an affidavit or by proof
that a reasonably diligent search has failed to locate the parent or guardian.
The posting or publication of notices is not required in that search.

(2)  That the parent or guardian is suffering from a mental disability that
is described in Chapter 2 (commencing with Section 7820) of Part 4 of
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Division 12 of the Family Code and that renders him or her incapable of
utilizing those services.

(3)  That the child or a sibling of the child has been previously adjudicated
a dependent pursuant to any subdivision of Section 300 as a result of physical
or sexual abuse, that following that adjudication the child had been removed
from the custody of his or her parent or guardian pursuant to Section 361,
that the child has been returned to the custody of the parent or guardian
from whom the child had been taken originally, and that the child is being
removed pursuant to Section 361, due to additional physical or sexual abuse.

(4)  That the parent or guardian of the child has caused the death of another
child through abuse or neglect.

(5)  That the child was brought within the jurisdiction of the court under
subdivision (e) of Section 300 because of the conduct of that parent or
guardian.

(6)  That the child has been adjudicated a dependent pursuant to any
subdivision of Section 300 as a result of severe sexual abuse or the infliction
of severe physical harm to the child, a sibling, or a half sibling by a parent
or guardian, as defined in this subdivision, and the court makes a factual
finding that it would not benefit the child to pursue reunification services
with the offending parent or guardian.

A finding of severe sexual abuse, for the purposes of this subdivision,
may be based on, but is not limited to, sexual intercourse, or stimulation
involving genital-genital, oral-genital, anal-genital, or oral-anal contact,
whether between the parent or guardian and the child or a sibling or half
sibling of the child, or between the child or a sibling or half sibling of the
child and another person or animal with the actual or implied consent of the
parent or guardian; or the penetration or manipulation of the child’s,
sibling’s, or half sibling’s genital organs or rectum by any animate or
inanimate object for the sexual gratification of the parent or guardian, or
for the sexual gratification of another person with the actual or implied
consent of the parent or guardian.

A finding of the infliction of severe physical harm, for the purposes of
this subdivision, may be based on, but is not limited to, deliberate and serious
injury inflicted to or on a child’s body or the body of a sibling or half sibling
of the child by an act or omission of the parent or guardian, or of another
individual or animal with the consent of the parent or guardian; deliberate
and torturous confinement of the child, sibling, or half sibling in a closed
space; or any other torturous act or omission that would be reasonably
understood to cause serious emotional damage.

(7)  That the parent is not receiving reunification services for a sibling or
a half sibling of the child pursuant to paragraph (3), (5), or (6).

(8)  That the child was conceived by means of the commission of an
offense listed in Section 288 or 288.5 of the Penal Code, or by an act
committed outside of this state that, if committed in this state, would
constitute one of those offenses. This paragraph only applies to the parent
who committed the offense or act.
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(9)  That the child has been found to be a child described in subdivision
(g) of Section 300, that the parent or guardian of the child willfully
abandoned the child, and the court finds that the abandonment itself
constituted a serious danger to the child; or that the parent or other person
having custody of the child voluntarily surrendered physical custody of the
child pursuant to Section 1255.7 of the Health and Safety Code. For the
purposes of this paragraph, “serious danger” means that without the
intervention of another person or agency, the child would have sustained
severe or permanent disability, injury, illness, or death. For purposes of this
paragraph, “willful abandonment” shall not be construed as actions taken
in good faith by the parent without the intent of placing the child in serious
danger.

(10)  That the court ordered termination of reunification services for any
siblings or half siblings of the child because the parent or guardian failed
to reunify with the sibling or half sibling after the sibling or half sibling had
been removed from that parent or guardian pursuant to Section 361 and that
parent or guardian is the same parent or guardian described in subdivision
(a) and that, according to the findings of the court, this parent or guardian
has not subsequently made a reasonable effort to treat the problems that led
to removal of the sibling or half sibling of that child from that parent or
guardian.

(11)  That the parental rights of a parent over any sibling or half sibling
of the child had been permanently severed, and this parent is the same parent
described in subdivision (a), and that, according to the findings of the court,
this parent has not subsequently made a reasonable effort to treat the
problems that led to removal of the sibling or half sibling of that child from
the parent.

(12)  That the parent or guardian of the child has been convicted of a
violent felony, as defined in subdivision (c) of Section 667.5 of the Penal
Code.

(13)  That the parent or guardian of the child has a history of extensive,
abusive, and chronic use of drugs or alcohol and has resisted prior
court-ordered treatment for this problem during a three-year period
immediately prior to the filing of the petition that brought that child to the
court’s attention, or has failed or refused to comply with a program of drug
or alcohol treatment described in the case plan required by Section 358.1
on at least two prior occasions, even though the programs identified were
available and accessible.

(14)  That the parent or guardian of the child has advised the court that
he or she is not interested in receiving family maintenance or family
reunification services or having the child returned to or placed in his or her
custody and does not wish to receive family maintenance or reunification
services.

The parent or guardian shall be represented by counsel and shall execute
a waiver of services form to be adopted by the Judicial Council. The court
shall advise the parent or guardian of any right to services and of the possible
consequences of a waiver of services, including the termination of parental
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rights and placement of the child for adoption. The court shall not accept
the waiver of services unless it states on the record its finding that the parent
or guardian has knowingly and intelligently waived the right to services.

(15)  That the parent or guardian has on one or more occasions willfully
abducted the child or child’s sibling or half sibling from his or her placement
and refused to disclose the child’s or child’s sibling’s or half sibling’s
whereabouts, refused to return physical custody of the child or child’s sibling
or half sibling to his or her placement, or refused to return physical custody
of the child or child’s sibling or half sibling to the social worker.

(c)  In deciding whether to order reunification in any case in which this
section applies, the court shall hold a dispositional hearing. The social
worker shall prepare a report that discusses whether reunification services
shall be provided. When it is alleged, pursuant to paragraph (2) of
subdivision (b), that the parent is incapable of utilizing services due to
mental disability, the court shall order reunification services unless
competent evidence from mental health professionals establishes that, even
with the provision of services, the parent is unlikely to be capable of
adequately caring for the child within the time limits specified in subdivision
(a).

The court shall not order reunification for a parent or guardian described
in paragraph (3), (4), (6), (7), (8), (9), (10), (11), (12), (13), (14), or (15) of
subdivision (b) unless the court finds, by clear and convincing evidence,
that reunification is in the best interest of the child.

In addition, the court shall not order reunification in any situation
described in paragraph (5) of subdivision (b) unless it finds that, based on
competent testimony, those services are likely to prevent reabuse or
continued neglect of the child or that failure to try reunification will be
detrimental to the child because the child is closely and positively attached
to that parent. The social worker shall investigate the circumstances leading
to the removal of the child and advise the court whether there are
circumstances that indicate that reunification is likely to be successful or
unsuccessful and whether failure to order reunification is likely to be
detrimental to the child.

The failure of the parent to respond to previous services, the fact that the
child was abused while the parent was under the influence of drugs or
alcohol, a past history of violent behavior, or testimony by a competent
professional that the parent’s behavior is unlikely to be changed by services
are among the factors indicating that reunification services are unlikely to
be successful. The fact that a parent or guardian is no longer living with an
individual who severely abused the child may be considered in deciding
that reunification services are likely to be successful, provided that the court
shall consider any pattern of behavior on the part of the parent that has
exposed the child to repeated abuse.

(d)  If reunification services are not ordered pursuant to paragraph (1) of
subdivision (b) and the whereabouts of a parent become known within six
months of the out-of-home placement of the child, the court shall order the
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social worker to provide family reunification services in accordance with
this subdivision.

(e)  (1)  If the parent or guardian is incarcerated or institutionalized, the
court shall order reasonable services unless the court determines, by clear
and convincing evidence, those services would be detrimental to the child.
In determining detriment, the court shall consider the age of the child, the
degree of parent-child bonding, the length of the sentence, the length and
nature of the treatment, the nature of the crime or illness, the degree of
detriment to the child if services are not offered and, for children 10 years
of age or older, the child’s attitude toward the implementation of family
reunification services, the likelihood of the parent’s discharge from
incarceration or institutionalization within the reunification time limitations
described in subdivision (a), and any other appropriate factors. In
determining the content of reasonable services, the court shall consider the
particular barriers to an incarcerated or otherwise institutionalized parent’s
access to those court-mandated services and ability to maintain contact with
his or her child, and shall document this information in the child’s case plan.
Reunification services are subject to the applicable time limitations imposed
in subdivision (a). Services may include, but shall not be limited to, all of
the following:

(A)  Maintaining contact between the parent and child through collect
telephone calls.

(B)  Transportation services, where appropriate.
(C)  Visitation services, where appropriate.
(D)  Reasonable services to extended family members or foster parents

providing care for the child if the services are not detrimental to the child.
An incarcerated parent may be required to attend counseling, parenting

classes, or vocational training programs as part of the reunification service
plan if actual access to these services is provided. The social worker shall
document in the child’s case plan the particular barriers to an incarcerated
or institutionalized parent’s access to those court-mandated services and
ability to maintain contact with his or her child.

(2)  The presiding judge of the juvenile court of each county may convene
representatives of the county welfare department, the sheriff’s department,
and other appropriate entities for the purpose of developing and entering
into protocols for ensuring the notification, transportation, and presence of
an incarcerated or institutionalized parent at all court hearings involving
proceedings affecting the child pursuant to Section 2625 of the Penal Code.
The county welfare department shall utilize the prisoner locator system
developed by the Department of Corrections and Rehabilitation to facilitate
timely and effective notice of hearings for incarcerated parents.

(3)  Notwithstanding any other provision of law, if the incarcerated parent
is a woman seeking to participate in the community treatment program
operated by the Department of Corrections and Rehabilitation pursuant to
Chapter 4.8 (commencing with Section 1174) of Title 7 of Part 2 of, Chapter
4 (commencing with Section 3410) of Title 2 of Part 3 of, the Penal Code,
the court shall determine whether the parent’s participation in a program is
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in the child’s best interest and whether it is suitable to meet the needs of the
parent and child.

(f)  If the court, pursuant to paragraph (2), (3), (4), (5), (6), (7), (8), (9),
(10), (11), (12), (13), (14), or (15) of subdivision (b) or paragraph (1) of
subdivision (e), does not order reunification services, it shall, at the
dispositional hearing, that shall include a permanency hearing, determine
if a hearing under Section 366.26 shall be set in order to determine whether
adoption, guardianship, or long-term foster care is the most appropriate plan
for the child, and shall consider in-state and out-of-state placement options.
If the court so determines, it shall conduct the hearing pursuant to Section
366.26 within 120 days after the dispositional hearing. However, the court
shall not schedule a hearing so long as the other parent is being provided
reunification services pursuant to subdivision (a). The court may continue
to permit the parent to visit the child unless it finds that visitation would be
detrimental to the child.

(g)  (1)  Whenever a court orders that a hearing shall be held pursuant to
Section 366.26, it shall direct the agency supervising the child and the
licensed county adoption agency, or the State Department of Social Services
when it is acting as an adoption agency in counties that are not served by a
county adoption agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of and nature of any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purpose
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or guardian, particularly the caretaker,
to include a social history including screening for criminal records and prior
referrals for child abuse or neglect, the capability to meet the child’s needs,
and the understanding of the legal and financial rights and responsibilities
of adoption and guardianship. If a proposed guardian is a relative of the
minor, and the relative was assessed for foster care placement of the minor
prior to January 1, 1998, the assessment shall also consider, but need not
be limited to, all of the factors specified in subdivision (a) of Section 361.3.
As used in this subparagraph, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(E)  The relationship of the child to any identified prospective adoptive
parent or guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
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child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(h)  In determining whether reunification services will benefit the child
pursuant to paragraph (6) or (7) of subdivision (b), the court shall consider
any information it deems relevant, including the following factors:

(1)  The specific act or omission comprising the severe sexual abuse or
the severe physical harm inflicted on the child or the child’s sibling or half
sibling.

(2)  The circumstances under which the abuse or harm was inflicted on
the child or the child’s sibling or half sibling.

(3)  The severity of the emotional trauma suffered by the child or the
child’s sibling or half sibling.

(4)  Any history of abuse of other children by the offending parent or
guardian.

(5)  The likelihood that the child may be safely returned to the care of the
offending parent or guardian within 12 months with no continuing
supervision.

(6)  Whether or not the child desires to be reunified with the offending
parent or guardian.

(i)  The court shall read into the record the basis for a finding of severe
sexual abuse or the infliction of severe physical harm under paragraph (6)
of subdivision (b), and shall also specify the factual findings used to
determine that the provision of reunification services to the offending parent
or guardian would not benefit the child.

(j)  This section shall become operative on January 1, 2014.
SEC. 8. Section 366.21 of the Welfare and Institutions Code is amended

to read:
366.21. (a)  Every hearing conducted by the juvenile court reviewing

the status of a dependent child shall be placed on the appearance calendar.
The court shall advise all persons present at the hearing of the date of the
future hearing and of their right to be present and represented by counsel.

(b)  Except as provided in Sections 294 and 295, notice of the hearing
shall be provided pursuant to Section 293.

(c)  At least 10 calendar days prior to the hearing, the social worker shall
file a supplemental report with the court regarding the services provided or
offered to the parent or legal guardian to enable him or her to assume custody

93

Ch. 287— 29 —

Appendix D  --  Page D-31



and the efforts made to achieve legal permanence for the child if efforts to
reunify fail, including, but not limited to, efforts to maintain relationships
between a child who is 10 years of age or older and has been in out-of-home
placement for six months or longer and individuals who are important to
the child, consistent with the child’s best interests; the progress made; and,
where relevant, the prognosis for return of the child to the physical custody
of his or her parent or legal guardian; and shall make his or her
recommendation for disposition. If the child is a member of a sibling group
described in subparagraph (C) of paragraph (1) of subdivision (a) of Section
361.5, the report and recommendation may also take into account those
factors described in subdivision (e) relating to the child’s sibling group. If
the recommendation is not to return the child to a parent or legal guardian,
the report shall specify why the return of the child would be detrimental to
the child. The social worker shall provide the parent or legal guardian,
counsel for the child, and any court-appointed child advocate with a copy
of the report, including his or her recommendation for disposition, at least
10 calendar days prior to the hearing. In the case of a child removed from
the physical custody of his or her parent or legal guardian, the social worker
shall, at least 10 calendar days prior to the hearing, provide a summary of
his or her recommendation for disposition to any foster parents, relative
caregivers, and certified foster parents who have been approved for adoption
by the State Department of Social Services when it is acting as an adoption
agency in counties that are not served by a county adoption agency or by a
licensed county adoption agency, community care facility, or foster family
agency having the physical custody of the child. The social worker shall
include a copy of the Judicial Council Caregiver Information Form (JV-290)
with the summary of recommendations to the child’s foster parents, relative
caregivers, or foster parents approved for adoption, in the caregiver’s primary
language when available, along with information on how to file the form
with the court.

(d)  Prior to any hearing involving a child in the physical custody of a
community care facility or a foster family agency that may result in the
return of the child to the physical custody of his or her parent or legal
guardian, or in adoption or the creation of a legal guardianship, or in the
case of an Indian child, in consultation with the child’s tribe, tribal customary
adoption, the facility or agency shall file with the court a report, or a Judicial
Council Caregiver Information Form (JV-290), containing its
recommendation for disposition. Prior to the hearing involving a child in
the physical custody of a foster parent, a relative caregiver, or a certified
foster parent who has been approved for adoption by the State Department
of Social Services when it is acting as an adoption agency or by a licensed
adoption agency, the foster parent, relative caregiver, or the certified foster
parent who has been approved for adoption by the State Department of
Social Services when it is acting as an adoption agency in counties that are
not served by a county adoption agency or by a licensed county adoption
agency, may file with the court a report containing his or her
recommendation for disposition. The court shall consider the report and
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recommendation filed pursuant to this subdivision prior to determining any
disposition.

(e)  At the review hearing held six months after the initial dispositional
hearing, but no later than 12 months after the date the child entered foster
care as determined in Section 361.49, whichever occurs earlier, the court
shall order the return of the child to the physical custody of his or her parent
or legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the hearing, the court shall consider the
criminal history, obtained pursuant to paragraph (1) of subdivision (f) of
Section 16504.5, of the parent or legal guardian subsequent to the child’s
removal to the extent that the criminal record is substantially related to the
welfare of the child or the parent’s or guardian’s ability to exercise custody
and control regarding his or her child, provided the parent or legal guardian
agreed to submit fingerprint images to obtain criminal history information
as part of the case plan. The failure of the parent or legal guardian to
participate regularly and make substantive progress in court-ordered
treatment programs shall be prima facie evidence that return would be
detrimental. In making its determination, the court shall review and consider
the social worker’s report and recommendations and the report and
recommendations of any child advocate appointed pursuant to Section 356.5;
and shall consider the efforts or progress, or both, demonstrated by the
parent or legal guardian and the extent to which he or she availed himself
or herself to services provided, taking into account the particular barriers
to an incarcerated or institutionalized parent or legal guardian’s access to
those court-mandated services and ability to maintain contact with his or
her child.

Regardless of whether the child is returned to a parent or legal guardian,
the court shall specify the factual basis for its conclusion that the return
would be detrimental or would not be detrimental. The court also shall make
appropriate findings pursuant to subdivision (a) of Section 366; and, where
relevant, shall order any additional services reasonably believed to facilitate
the return of the child to the custody of his or her parent or legal guardian.
The court shall also inform the parent or legal guardian that if the child
cannot be returned home by the 12-month permanency hearing, a proceeding
pursuant to Section 366.26 may be instituted. This section does not apply
in a case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

If the child was under three years of age on the date of the initial removal,
or is a member of a sibling group described in subparagraph (C) of paragraph
(1) of subdivision (a) of Section 361.5, and the court finds by clear and
convincing evidence that the parent failed to participate regularly and make
substantive progress in a court-ordered treatment plan, the court may
schedule a hearing pursuant to Section 366.26 within 120 days. If, however,
the court finds there is a substantial probability that the child, who was under
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three years of age on the date of initial removal or is a member of a sibling
group described in subparagraph (C) of paragraph (1) of subdivision (a) of
Section 361.5, may be returned to his or her parent or legal guardian within
six months or that reasonable services have not been provided, the court
shall continue the case to the 12-month permanency hearing.

For the purpose of placing and maintaining a sibling group together in a
permanent home, the court, in making its determination to schedule a hearing
pursuant to Section 366.26 for some or all members of a sibling group, as
described in subparagraph (C) of paragraph (1) of subdivision (a) of Section
361.5, shall review and consider the social worker’s report and
recommendations. Factors the report shall address, and the court shall
consider, may include, but need not be limited to, whether the sibling group
was removed from parental care as a group, the closeness and strength of
the sibling bond, the ages of the siblings, the appropriateness of maintaining
the sibling group together, the detriment to the child if sibling ties are not
maintained, the likelihood of finding a permanent home for the sibling
group, whether the sibling group is currently placed together in a preadoptive
home or has a concurrent plan goal of legal permanency in the same home,
the wishes of each child whose age and physical and emotional condition
permits a meaningful response, and the best interest of each child in the
sibling group. The court shall specify the factual basis for its finding that it
is in the best interest of each child to schedule a hearing pursuant to Section
366.26 in 120 days for some or all of the members of the sibling group.

If the child was removed initially under subdivision (g) of Section 300
and the court finds by clear and convincing evidence that the whereabouts
of the parent are still unknown, or the parent has failed to contact and visit
the child, the court may schedule a hearing pursuant to Section 366.26 within
120 days. The court shall take into account any particular barriers to a
parent’s ability to maintain contact with his or her child due to the parent’s
incarceration or institutionalization. If the court finds by clear and convincing
evidence that the parent has been convicted of a felony indicating parental
unfitness, the court may schedule a hearing pursuant to Section 366.26
within 120 days.

If the child had been placed under court supervision with a previously
noncustodial parent pursuant to Section 361.2, the court shall determine
whether supervision is still necessary. The court may terminate supervision
and transfer permanent custody to that parent, as provided for by paragraph
(1) of subdivision (b) of Section 361.2.

In all other cases, the court shall direct that any reunification services
previously ordered shall continue to be offered to the parent or legal guardian
pursuant to the time periods set forth in subdivision (a) of Section 361.5,
provided that the court may modify the terms and conditions of those
services.

If the child is not returned to his or her parent or legal guardian, the court
shall determine whether reasonable services that were designed to aid the
parent or legal guardian in overcoming the problems that led to the initial
removal and the continued custody of the child have been provided or offered
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to the parent or legal guardian. The court shall order that those services be
initiated, continued, or terminated.

(f)  The permanency hearing shall be held no later than 12 months after
the date the child entered foster care, as that date is determined pursuant to
Section 361.49. At the permanency hearing, the court shall determine the
permanent plan for the child, which shall include a determination of whether
the child will be returned to the child’s home and, if so, when, within the
time limits of subdivision (a) of Section 361.5. The court shall order the
return of the child to the physical custody of his or her parent or legal
guardian unless the court finds, by a preponderance of the evidence, that
the return of the child to his or her parent or legal guardian would create a
substantial risk of detriment to the safety, protection, or physical or emotional
well-being of the child. The social worker shall have the burden of
establishing that detriment. At the permanency hearing, the court shall
consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal to the extent that the criminal record is substantially
related to the welfare of the child or the parent or legal guardian’s ability
to exercise custody and control regarding his or her child, provided that the
parent or legal guardian agreed to submit fingerprint images to obtain
criminal history information as part of the case plan. The court shall also
determine whether reasonable services that were designed to aid the parent
or legal guardian to overcome the problems that led to the initial removal
and continued custody of the child have been provided or offered to the
parent or legal guardian. For each youth 16 years of age and older, the court
shall also determine whether services have been made available to assist
him or her in making the transition from foster care to independent living.
The failure of the parent or legal guardian to participate regularly and make
substantive progress in court-ordered treatment programs shall be prima
facie evidence that return would be detrimental. In making its determination,
the court shall review and consider the social worker’s report and
recommendations and the report and recommendations of any child advocate
appointed pursuant to Section 356.5, shall consider the efforts or progress,
or both, demonstrated by the parent or legal guardian and the extent to which
he or she availed himself or herself of services provided, taking into account
the particular barriers to an incarcerated or institutionalized parent or legal
guardian’s access to those court-mandated services and ability to maintain
contact with his or her child and shall make appropriate findings pursuant
to subdivision (a) of Section 366.

Regardless of whether the child is returned to his or her parent or legal
guardian, the court shall specify the factual basis for its decision. If the child
is not returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that the return would be detrimental. The court also
shall make a finding pursuant to subdivision (a) of Section 366. If the child
is not returned to his or her parent or legal guardian, the court shall consider,
and state for the record, in-state and out-of-state placement options. If the
child is placed out of the state, the court shall make a determination whether
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the out-of-state placement continues to be appropriate and in the best interests
of the child.

(g)  If the time period in which the court-ordered services were provided
has met or exceeded the time period set forth in subparagraph (A), (B), or
(C) of paragraph (1) of subdivision (a) of Section 361.5, as appropriate, and
a child is not returned to the custody of a parent or legal guardian at the
permanency hearing held pursuant to subdivision (f), the court shall do one
of the following:

(1)  Continue the case for up to six months for a permanency review
hearing, provided that the hearing shall occur within 18 months of the date
the child was originally taken from the physical custody of his or her parent
or legal guardian. The court shall continue the case only if it finds that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or legal guardian and safely maintained in the
home within the extended period of time or that reasonable services have
not been provided to the parent or legal guardian. For the purposes of this
section, in order to find a substantial probability that the child will be
returned to the physical custody of his or her parent or legal guardian and
safely maintained in the home within the extended period of time, the court
shall be required to find all of the following:

(A)  That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(B)  That the parent or legal guardian has made significant progress in
resolving problems that led to the child’s removal from the home.

(C)  The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her treatment plan and to provide
for the child’s safety, protection, physical and emotional well-being, and
special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the next permanency review hearing, a proceeding
pursuant to Section 366.26 may be instituted. The court may not order that
a hearing pursuant to Section 366.26 be held unless there is clear and
convincing evidence that reasonable services have been provided or offered
to the parent or legal guardian.

(2)  Order that a hearing be held within 120 days, pursuant to Section
366.26, but only if the court does not continue the case to the permanency
planning review hearing and there is clear and convincing evidence that
reasonable services have been provided or offered to the parents or legal
guardians.

(3)  Order that the child remain in long-term foster care, but only if the
court finds by clear and convincing evidence, based upon the evidence
already presented to it, including a recommendation by the State Department

93

— 34 —Ch. 287

Appendix D  --  Page D-36



of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason for determining that a hearing held
pursuant to Section 366.26 is not in the best interest of the child because
the child is not a proper subject for adoption and has no one willing to accept
legal guardianship. For purposes of this section, a recommendation by the
State Department of Social Services when it is acting as an adoption agency
in counties that are not served by a county adoption agency or by a licensed
county adoption agency that adoption is not in the best interest of the child
shall constitute a compelling reason for the court’s determination. That
recommendation shall be based on the present circumstances of the child
and may not preclude a different recommendation at a later date if the child’s
circumstances change.

If the court orders that a child who is 10 years of age or older remain in
long-term foster care, the court shall determine whether the agency has
made reasonable efforts to maintain the child’s relationships with individuals
other than the child’s siblings who are important to the child, consistent
with the child’s best interests, and may make any appropriate order to ensure
that those relationships are maintained.

If the child is not returned to his or her parent or legal guardian, the court
shall consider, and state for the record, in-state and out-of-state options for
permanent placement. If the child is placed out of the state, the court shall
make a determination whether the out-of-state placement continues to be
appropriate and in the best interests of the child.

(h)  In any case in which the court orders that a hearing pursuant to Section
366.26 shall be held, it shall also order the termination of reunification
services to the parent or legal guardian. The court shall continue to permit
the parent or legal guardian to visit the child pending the hearing unless it
finds that visitation would be detrimental to the child. The court shall make
any other appropriate orders to enable the child to maintain relationships
with individuals, other than the child’s siblings, who are important to the
child, consistent with the child’s best interests.

(i)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26,
including, when, in consultation with the child’s tribe, tribal customary
adoption is recommended, shall be held, it shall direct the agency supervising
the child and the licensed county adoption agency, or the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency, to prepare an assessment that
shall include:

(A)  Current search efforts for an absent parent or parents or legal
guardians.

(B)  A review of the amount of and nature of any contact between the
child and his or her parents or legal guardians and other members of his or
her extended family since the time of placement. Although the extended
family of each child shall be reviewed on a case-by-case basis, “extended
family” for the purpose of this subparagraph shall include, but not be limited
to, the child’s siblings, grandparents, aunts, and uncles.
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(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, including the
prospective tribal customary adoptive parent, particularly the caretaker, to
include a social history including screening for criminal records and prior
referrals for child abuse or neglect, the capability to meet the child’s needs,
and the understanding of the legal and financial rights and responsibilities
of adoption and guardianship. If a proposed guardian is a relative of the
minor, and the relative was assessed for foster care placement of the minor
prior to January 1, 1998, the assessment shall also consider, but need not
be limited to, all of the factors specified in subdivision (a) of Section 361.3.

(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F)  A description of efforts to be made to identify a prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment and listing on an adoption exchange within the state or out of
the state.

(G)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(H)  In the case of an Indian child, in addition to subparagraphs (A) to
(G), inclusive, an assessment of the likelihood that the child will be adopted,
when, in consultation with the child’s tribe, a customary tribal adoption, as
defined in Section 366.24, is recommended. If tribal customary adoption is
recommended, the assessment shall include an analysis of both of the
following:

(i)  Whether tribal customary adoption would or would not be detrimental
to the Indian child and the reasons for reaching that conclusion.

(ii)  Whether the Indian child cannot or should not be returned to the
home of the Indian parent or Indian custodian and the reasons for reaching
that conclusion.

(2)  (A) A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(j)  If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the

93

— 36 —Ch. 287

Appendix D  --  Page D-38



Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(k)  As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(l)  For purposes of this section, evidence of any of the following
circumstances may not, in and of itself, be deemed a failure to provide or
offer reasonable services:

(1)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(m)  The implementation and operation of the amendments to subdivisions
(c) and (g) enacted at the 2005–06 Regular Session shall be subject to
appropriation through the budget process and by phase, as provided in
Section 366.35.

(n)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 9. Section 366.21 is added to the Welfare and Institutions Code,
to read:

366.21. (a)  Every hearing conducted by the juvenile court reviewing
the status of a dependent child shall be placed on the appearance calendar.
The court shall advise all persons present at the hearing of the date of the
future hearing and of their right to be present and represented by counsel.

(b)  Except as provided in Sections 294 and 295, notice of the hearing
shall be provided pursuant to Section 293.

(c)  At least 10 calendar days prior to the hearing, the social worker shall
file a supplemental report with the court regarding the services provided or
offered to the parent or legal guardian to enable him or her to assume custody
and the efforts made to achieve legal permanence for the child if efforts to
reunify fail, including, but not limited to, efforts to maintain relationships
between a child who is 10 years of age or older and has been in out-of-home
placement for six months or longer and individuals who are important to
the child, consistent with the child’s best interests; the progress made; and,
where relevant, the prognosis for return of the child to the physical custody
of his or her parent or legal guardian; and shall make his or her
recommendation for disposition. If the child is a member of a sibling group
described in subparagraph (C) of paragraph (1) of subdivision (a) of Section
361.5, the report and recommendation may also take into account those
factors described in subdivision (e) relating to the child’s sibling group. If
the recommendation is not to return the child to a parent or legal guardian,
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the report shall specify why the return of the child would be detrimental to
the child. The social worker shall provide the parent or legal guardian,
counsel for the child, and any court-appointed child advocate with a copy
of the report, including his or her recommendation for disposition, at least
10 calendar days prior to the hearing. In the case of a child removed from
the physical custody of his or her parent or legal guardian, the social worker
shall, at least 10 calendar days prior to the hearing, provide a summary of
his or her recommendation for disposition to any foster parents, relative
caregivers, and certified foster parents who have been approved for adoption
by the State Department of Social Services when it is acting as an adoption
agency in counties that are not served by a county adoption agency or by a
licensed county adoption agency, community care facility, or foster family
agency having the physical custody of the child. The social worker shall
include a copy of the Judicial Council Caregiver Information Form (JV-290)
with the summary of recommendations to the child’s foster parents, relative
caregivers, or foster parents approved for adoption, in the caregiver’s primary
language when available, along with information on how to file the form
with the court.

(d)  Prior to any hearing involving a child in the physical custody of a
community care facility or a foster family agency that may result in the
return of the child to the physical custody of his or her parent or legal
guardian, or in adoption or the creation of a legal guardianship, the facility
or agency shall file with the court a report, or a Judicial Council Caregiver
Information Form (JV-290), containing its recommendation for disposition.
Prior to the hearing involving a child in the physical custody of a foster
parent, a relative caregiver, or a certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency or by a licensed adoption agency, the foster
parent, relative caregiver, or the certified foster parent who has been
approved for adoption by the State Department of Social Services when it
is acting as an adoption agency in counties that are not served by a county
adoption agency or by a licensed county adoption agency, may file with the
court a report containing his or her recommendation for disposition. The
court shall consider the report and recommendation filed pursuant to this
subdivision prior to determining any disposition.

(e)  At the review hearing held six months after the initial dispositional
hearing, but no later than 12 months after the date the child entered foster
care as determined in Section 361.49, whichever occurs earlier, the court
shall order the return of the child to the physical custody of his or her parent
or legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the hearing, the court shall consider the
criminal history, obtained pursuant to paragraph (1) of subdivision (f) of
Section 16504.5, of the parent or legal guardian subsequent to the child’s
removal to the extent that the criminal record is substantially related to the
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welfare of the child or the parent’s or guardian’s ability to exercise custody
and control regarding his or her child, provided the parent or legal guardian
agreed to submit fingerprint images to obtain criminal history information
as part of the case plan. The failure of the parent or legal guardian to
participate regularly and make substantive progress in court-ordered
treatment programs shall be prima facie evidence that return would be
detrimental. In making its determination, the court shall review and consider
the social worker’s report and recommendations and the report and
recommendations of any child advocate appointed pursuant to Section 356.5;
and shall consider the efforts or progress, or both, demonstrated by the
parent or legal guardian and the extent to which he or she availed himself
or herself to services provided, taking into account the particular barriers
to an incarcerated or institutionalized parent or legal guardian’s access to
those court-mandated services and ability to maintain contact with his or
her child.

Regardless of whether the child is returned to a parent or legal guardian,
the court shall specify the factual basis for its conclusion that the return
would be detrimental or would not be detrimental. The court also shall make
appropriate findings pursuant to subdivision (a) of Section 366; and, where
relevant, shall order any additional services reasonably believed to facilitate
the return of the child to the custody of his or her parent or legal guardian.
The court shall also inform the parent or legal guardian that if the child
cannot be returned home by the 12-month permanency hearing, a proceeding
pursuant to Section 366.26 may be instituted. This section does not apply
in a case where, pursuant to Section 361.5, the court has ordered that
reunification services shall not be provided.

If the child was under three years of age on the date of the initial removal,
or is a member of a sibling group described in subparagraph (C) of paragraph
(1) of subdivision (a) of Section 361.5, and the court finds by clear and
convincing evidence that the parent failed to participate regularly and make
substantive progress in a court-ordered treatment plan, the court may
schedule a hearing pursuant to Section 366.26 within 120 days. If, however,
the court finds there is a substantial probability that the child, who was under
three years of age on the date of initial removal or is a member of a sibling
group described in subparagraph (C) of paragraph (1) of subdivision (a) of
Section 361.5, may be returned to his or her parent or legal guardian within
six months or that reasonable services have not been provided, the court
shall continue the case to the 12-month permanency hearing.

For the purpose of placing and maintaining a sibling group together in a
permanent home, the court, in making its determination to schedule a hearing
pursuant to Section 366.26 for some or all members of a sibling group, as
described in subparagraph (C) of paragraph (1) of subdivision (a) of Section
361.5, shall review and consider the social worker’s report and
recommendations. Factors the report shall address, and the court shall
consider, may include, but need not be limited to, whether the sibling group
was removed from parental care as a group, the closeness and strength of
the sibling bond, the ages of the siblings, the appropriateness of maintaining
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the sibling group together, the detriment to the child if sibling ties are not
maintained, the likelihood of finding a permanent home for the sibling
group, whether the sibling group is currently placed together in a preadoptive
home or has a concurrent plan goal of legal permanency in the same home,
the wishes of each child whose age and physical and emotional condition
permits a meaningful response, and the best interest of each child in the
sibling group. The court shall specify the factual basis for its finding that it
is in the best interest of each child to schedule a hearing pursuant to Section
366.26 in 120 days for some or all of the members of the sibling group.

If the child was removed initially under subdivision (g) of Section 300
and the court finds by clear and convincing evidence that the whereabouts
of the parent are still unknown, or the parent has failed to contact and visit
the child, the court may schedule a hearing pursuant to Section 366.26 within
120 days. The court shall take into account any particular barriers to a
parent’s ability to maintain contact with his or her child due to the parent’s
incarceration or institutionalization. If the court finds by clear and convincing
evidence that the parent has been convicted of a felony indicating parental
unfitness, the court may schedule a hearing pursuant to Section 366.26
within 120 days.

If the child had been placed under court supervision with a previously
noncustodial parent pursuant to Section 361.2, the court shall determine
whether supervision is still necessary. The court may terminate supervision
and transfer permanent custody to that parent, as provided for by paragraph
(1) of subdivision (b) of Section 361.2.

In all other cases, the court shall direct that any reunification services
previously ordered shall continue to be offered to the parent or legal guardian
pursuant to the time periods set forth in subdivision (a) of Section 361.5,
provided that the court may modify the terms and conditions of those
services.

If the child is not returned to his or her parent or legal guardian, the court
shall determine whether reasonable services that were designed to aid the
parent or legal guardian in overcoming the problems that led to the initial
removal and the continued custody of the child have been provided or offered
to the parent or legal guardian. The court shall order that those services be
initiated, continued, or terminated.

(f)  The permanency hearing shall be held no later than 12 months after
the date the child entered foster care, as that date is determined pursuant to
Section 361.49. At the permanency hearing, the court shall determine the
permanent plan for the child, which shall include a determination of whether
the child will be returned to the child’s home and, if so, when, within the
time limits of subdivision (a) of Section 361.5. The court shall order the
return of the child to the physical custody of his or her parent or legal
guardian unless the court finds, by a preponderance of the evidence, that
the return of the child to his or her parent or legal guardian would create a
substantial risk of detriment to the safety, protection, or physical or emotional
well-being of the child. The social worker shall have the burden of
establishing that detriment. At the permanency hearing, the court shall
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consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal to the extent that the criminal record is substantially
related to the welfare of the child or the parent or legal guardian’s ability
to exercise custody and control regarding his or her child, provided that the
parent or legal guardian agreed to submit fingerprint images to obtain
criminal history information as part of the case plan. The court shall also
determine whether reasonable services that were designed to aid the parent
or legal guardian to overcome the problems that led to the initial removal
and continued custody of the child have been provided or offered to the
parent or legal guardian. For each youth 16 years of age and older, the court
shall also determine whether services have been made available to assist
him or her in making the transition from foster care to independent living.
The failure of the parent or legal guardian to participate regularly and make
substantive progress in court-ordered treatment programs shall be prima
facie evidence that return would be detrimental. In making its determination,
the court shall review and consider the social worker’s report and
recommendations and the report and recommendations of any child advocate
appointed pursuant to Section 356.5, shall consider the efforts or progress,
or both, demonstrated by the parent or legal guardian and the extent to which
he or she availed himself or herself of services provided, taking into account
the particular barriers to an incarcerated or institutionalized parent or legal
guardian’s access to those court-mandated services and ability to maintain
contact with his or her child and shall make appropriate findings pursuant
to subdivision (a) of Section 366.

Regardless of whether the child is returned to his or her parent or legal
guardian, the court shall specify the factual basis for its decision. If the child
is not returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that the return would be detrimental. The court also
shall make a finding pursuant to subdivision (a) of Section 366. If the child
is not returned to his or her parent or legal guardian, the court shall consider,
and state for the record, in-state and out-of-state placement options. If the
child is placed out of the state, the court shall make a determination whether
the out-of-state placement continues to be appropriate and in the best interests
of the child.

(g)  If the time period in which the court-ordered services were provided
has met or exceeded the time period set forth in subparagraph (A), (B), or
(C) of paragraph (1) of subdivision (a) of Section 361.5, as appropriate, and
a child is not returned to the custody of a parent or legal guardian at the
permanency hearing held pursuant to subdivision (f), the court shall do one
of the following:

(1)  Continue the case for up to six months for a permanency review
hearing, provided that the hearing shall occur within 18 months of the date
the child was originally taken from the physical custody of his or her parent
or legal guardian. The court shall continue the case only if it finds that there
is a substantial probability that the child will be returned to the physical
custody of his or her parent or legal guardian and safely maintained in the
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home within the extended period of time or that reasonable services have
not been provided to the parent or legal guardian. For the purposes of this
section, in order to find a substantial probability that the child will be
returned to the physical custody of his or her parent or legal guardian and
safely maintained in the home within the extended period of time, the court
shall be required to find all of the following:

(A)  That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(B)  That the parent or legal guardian has made significant progress in
resolving problems that led to the child’s removal from the home.

(C)  The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her treatment plan and to provide
for the child’s safety, protection, physical and emotional well-being, and
special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the next permanency review hearing, a proceeding
pursuant to Section 366.26 may be instituted. The court may not order that
a hearing pursuant to Section 366.26 be held unless there is clear and
convincing evidence that reasonable services have been provided or offered
to the parent or legal guardian.

(2)  Order that a hearing be held within 120 days, pursuant to Section
366.26, but only if the court does not continue the case to the permanency
planning review hearing and there is clear and convincing evidence that
reasonable services have been provided or offered to the parents or legal
guardians.

(3)  Order that the child remain in long-term foster care, but only if the
court finds by clear and convincing evidence, based upon the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason for determining that a hearing held
pursuant to Section 366.26 is not in the best interest of the child because
the child is not a proper subject for adoption and has no one willing to accept
legal guardianship. For purposes of this section, a recommendation by the
State Department of Social Services when it is acting as an adoption agency
in counties that are not served by a county adoption agency or by a licensed
county adoption agency that adoption is not in the best interest of the child
shall constitute a compelling reason for the court’s determination. That
recommendation shall be based on the present circumstances of the child
and may not preclude a different recommendation at a later date if the child’s
circumstances change.
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If the court orders that a child who is 10 years of age or older remain in
long-term foster care, the court shall determine whether the agency has
made reasonable efforts to maintain the child’s relationships with individuals
other than the child’s siblings who are important to the child, consistent
with the child’s best interests, and may make any appropriate order to ensure
that those relationships are maintained.

If the child is not returned to his or her parent or legal guardian, the court
shall consider, and state for the record, in-state and out-of-state options for
permanent placement. If the child is placed out of the state, the court shall
make a determination whether the out-of-state placement continues to be
appropriate and in the best interests of the child.

(h)  In any case in which the court orders that a hearing pursuant to Section
366.26 shall be held, it shall also order the termination of reunification
services to the parent or legal guardian. The court shall continue to permit
the parent or legal guardian to visit the child pending the hearing unless it
finds that visitation would be detrimental to the child. The court shall make
any other appropriate orders to enable the child to maintain relationships
with individuals, other than the child’s siblings, who are important to the
child, consistent with the child’s best interests.

(i)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents or legal
guardians.

(B)  A review of the amount of and nature of any contact between the
child and his or her parents or legal guardians and other members of his or
her extended family since the time of placement. Although the extended
family of each child shall be reviewed on a case-by-case basis, “extended
family” for the purpose of this subparagraph shall include, but not be limited
to, the child’s siblings, grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed guardian is a
relative of the minor, and the relative was assessed for foster care placement
of the minor prior to January 1, 1998, the assessment shall also consider,
but need not be limited to, all of the factors specified in subdivision (a) of
Section 361.3.

(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or guardianship, and a statement from the
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child concerning placement and the adoption or guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F)  A description of efforts to be made to identify a prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment and listing on an adoption exchange within the state or out of
the state.

(G)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(j)  If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the
Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(k)  As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(l)  For purposes of this section, evidence of any of the following
circumstances may not, in and of itself, be deemed a failure to provide or
offer reasonable services:

(1)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(m)  The implementation and operation of the amendments to subdivisions
(c) and (g) enacted at the 2005–06 Regular Session shall be subject to
appropriation through the budget process and by phase, as provided in
Section 366.35.

(n)  This section shall become operative on January 1, 2014.
SEC. 10. Section 366.22 of the Welfare and Institutions Code is amended

to read:
366.22. (a)  When a case has been continued pursuant to paragraph (1)

of subdivision (g) of Section 366.21, the permanency review hearing shall
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occur within 18 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the permanency review hearing, the court
shall consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal, to the extent that the criminal record is substantially
related to the welfare of the child or the parent’s or legal guardian’s ability
to exercise custody and control regarding his or her child, provided that the
parent or legal guardian agreed to submit fingerprint images to obtain
criminal history information as part of the case plan. The failure of the parent
or legal guardian to participate regularly and make substantive progress in
court-ordered treatment programs shall be prima facie evidence that return
would be detrimental. In making its determination, the court shall review
and consider the social worker’s report and recommendations and the report
and recommendations of any child advocate appointed pursuant to Section
356.5; shall consider the efforts or progress, or both, demonstrated by the
parent or legal guardian and the extent to which he or she availed himself
or herself of services provided, taking into account the particular barriers
of an incarcerated or institutionalized parent or legal guardian’s access to
those court-mandated services and ability to maintain contact with his or
her child; and shall make appropriate findings pursuant to subdivision (a)
of Section 366.

Whether or not the child is returned to his or her parent or legal guardian,
the court shall specify the factual basis for its decision. If the child is not
returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parent or legal guardian, the court shall consider, and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
determination whether the out-of-state placement continues to be appropriate
and in the best interests of the child.

Unless the conditions in subdivision (b) are met and the child is not
returned to a parent or legal guardian at the permanency review hearing,
the court shall order that a hearing be held pursuant to Section 366.26 in
order to determine whether adoption, or, in the case of an Indian child, in
consultation with the child’s tribe, tribal customary adoption, guardianship,
or long-term foster care is the most appropriate plan for the child. However,
if the court finds by clear and convincing evidence, based on the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason, as described in paragraph (3) of
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subdivision (g) of Section 366.21, for determining that a hearing held under
Section 366.26 is not in the best interest of the child because the child is
not a proper subject for adoption and has no one willing to accept legal
guardianship, then the court may, only under these circumstances, order
that the child remain in foster care. If the court orders that a child who is
10 years of age or older remain in long-term foster care, the court shall
determine whether the agency has made reasonable efforts to maintain the
child’s relationships with individuals other than the child’s siblings who
are important to the child, consistent with the child’s best interests, and may
make any appropriate order to ensure that those relationships are maintained.
The hearing shall be held no later than 120 days from the date of the
permanency review hearing. The court shall also order termination of
reunification services to the parent or legal guardian. The court shall continue
to permit the parent or legal guardian to visit the child unless it finds that
visitation would be detrimental to the child. The court shall determine
whether reasonable services have been offered or provided to the parent or
legal guardian. For purposes of this subdivision, evidence of any of the
following circumstances shall not, in and of themselves, be deemed a failure
to provide or offer reasonable services:

(1)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b)  If the child is not returned to a parent or legal guardian at the
permanency review hearing and the court determines by clear and convincing
evidence that the best interests of the child would be met by the provision
of additional reunification services to a parent or legal guardian who is
making significant and consistent progress in a substance abuse treatment
program, or a parent recently discharged from incarceration or
institutionalization and making significant and consistent progress in
establishing a safe home for the child’s return, the court may continue the
case for up to six months for a subsequent permanency review hearing,
provided that the hearing shall occur within 24 months of the date the child
was originally taken from the physical custody of his or her parent or legal
guardian. The court shall continue the case only if it finds that there is a
substantial probability that the child will be returned to the physical custody
of his or her parent or legal guardian and safely maintained in the home
within the extended period of time or that reasonable services have not been
provided to the parent or legal guardian. For the purposes of this section,
in order to find a substantial probability that the child will be returned to
the physical custody of his or her parent or legal guardian and safely
maintained in the home within the extended period of time, the court shall
be required to find all of the following:
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(1)  That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(2)  That the parent or legal guardian has made significant and consistent
progress in the prior 18 months in resolving problems that led to the child’s
removal from the home.

(3)  The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her substance abuse treatment plan
as evidenced by reports from a substance abuse provider as applicable, or
complete a treatment plan postdischarge from incarceration or
institutionalization, and to provide for the child’s safety, protection, physical
and emotional well-being, and special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the subsequent permanency review hearing, a
proceeding pursuant to Section 366.26 may be instituted. The court may
not order that a hearing pursuant to Section 366.26 be held unless there is
clear and convincing evidence that reasonable services have been provided
or offered to the parent or legal guardian.

(c)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26,
including when a tribal customary adoption is recommended, shall be held,
it shall direct the agency supervising the child and the licensed county
adoption agency, or the State Department of Social Services when it is acting
as an adoption agency in counties that are not served by a county adoption
agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of and nature of any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed legal guardian
is a relative of the minor, and the relative was assessed for foster care
placement of the minor prior to January 1, 1998, the assessment shall also
consider, but need not be limited to, all of the factors specified in subdivision
(a) of Section 361.3.
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(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or legal guardianship, and a statement from
the child concerning placement and the adoption or legal guardianship,
unless the child’s age or physical, emotional, or other condition precludes
his or her meaningful response, and if so, a description of the condition.

(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(G)  In the case of an Indian child, in addition to subparagraphs (A) to
(F), inclusive, an assessment of the likelihood that the child will be adopted,
when, in consultation with the child’s tribe, a customary tribal adoption, as
defined in Section 366.24, is recommended. If tribal customary adoption is
recommended, the assessment shall include an analysis of both of the
following:

(i)  Whether tribal customary adoption would or would not be detrimental
to the Indian child and the reasons for reaching that conclusion.

(ii)  Whether the Indian child cannot or should not be returned to the
home of the Indian parent or Indian custodian and the reasons for reaching
that conclusion.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(d)  This section shall become operative January 1, 1999. If at any hearing
held pursuant to Section 366.26, a legal guardianship is established for the
minor with a relative, and juvenile court dependency is subsequently
dismissed, the relative shall be eligible for aid under the Kin-GAP Program,
as provided for in Article 4.5 (commencing with Section 11360) of Chapter
2 of Part 3 of Division 9.

(e)  As used in this section, “relative” means an adult who is related to
the child by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(f)  The implementation and operation of the amendments to subdivision
(a) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

(g)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 11. Section 366.22 is added to the Welfare and Institutions Code,
to read:
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366.22. (a)  When a case has been continued pursuant to paragraph (1)
of subdivision (g) of Section 366.21, the permanency review hearing shall
occur within 18 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the permanency review hearing, the court
shall consider the criminal history, obtained pursuant to paragraph (1) of
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent
to the child’s removal, to the extent that the criminal record is substantially
related to the welfare of the child or the parent’s or legal guardian’s ability
to exercise custody and control regarding his or her child, provided that the
parent or legal guardian agreed to submit fingerprint images to obtain
criminal history information as part of the case plan. The failure of the parent
or legal guardian to participate regularly and make substantive progress in
court-ordered treatment programs shall be prima facie evidence that return
would be detrimental. In making its determination, the court shall review
and consider the social worker’s report and recommendations and the report
and recommendations of any child advocate appointed pursuant to Section
356.5; shall consider the efforts or progress, or both, demonstrated by the
parent or legal guardian and the extent to which he or she availed himself
or herself of services provided, taking into account the particular barriers
of an incarcerated or institutionalized parent or legal guardian’s access to
those court-mandated services and ability to maintain contact with his or
her child; and shall make appropriate findings pursuant to subdivision (a)
of Section 366.

Whether or not the child is returned to his or her parent or legal guardian,
the court shall specify the factual basis for its decision. If the child is not
returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parent or legal guardian, the court shall consider, and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
determination whether the out-of-state placement continues to be appropriate
and in the best interests of the child.

Unless the conditions in subdivision (b) are met and the child is not
returned to a parent or legal guardian at the permanency review hearing,
the court shall order that a hearing be held pursuant to Section 366.26 in
order to determine whether adoption, guardianship, or long-term foster care
is the most appropriate plan for the child. However, if the court finds by
clear and convincing evidence, based on the evidence already presented to
it, including a recommendation by the State Department of Social Services
when it is acting as an adoption agency in counties that are not served by a
county adoption agency or by a licensed county adoption agency, that there
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is a compelling reason, as described in paragraph (3) of subdivision (g) of
Section 366.21, for determining that a hearing held under Section 366.26
is not in the best interest of the child because the child is not a proper subject
for adoption and has no one willing to accept legal guardianship, then the
court may, only under these circumstances, order that the child remain in
foster care. If the court orders that a child who is 10 years of age or older
remain in long-term foster care, the court shall determine whether the agency
has made reasonable efforts to maintain the child’s relationships with
individuals other than the child’s siblings who are important to the child,
consistent with the child’s best interests, and may make any appropriate
order to ensure that those relationships are maintained. The hearing shall
be held no later than 120 days from the date of the permanency review
hearing. The court shall also order termination of reunification services to
the parent or legal guardian. The court shall continue to permit the parent
or legal guardian to visit the child unless it finds that visitation would be
detrimental to the child. The court shall determine whether reasonable
services have been offered or provided to the parent or legal guardian. For
purposes of this subdivision, evidence of any of the following circumstances
shall not, in and of themselves, be deemed a failure to provide or offer
reasonable services:

(1)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(2)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(3)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b)  If the child is not returned to a parent or legal guardian at the
permanency review hearing and the court determines by clear and convincing
evidence that the best interests of the child would be met by the provision
of additional reunification services to a parent or legal guardian who is
making significant and consistent progress in a substance abuse treatment
program, or a parent recently discharged from incarceration or
institutionalization and making significant and consistent progress in
establishing a safe home for the child’s return, the court may continue the
case for up to six months for a subsequent permanency review hearing,
provided that the hearing shall occur within 24 months of the date the child
was originally taken from the physical custody of his or her parent or legal
guardian. The court shall continue the case only if it finds that there is a
substantial probability that the child will be returned to the physical custody
of his or her parent or legal guardian and safely maintained in the home
within the extended period of time or that reasonable services have not been
provided to the parent or legal guardian. For the purposes of this section,
in order to find a substantial probability that the child will be returned to
the physical custody of his or her parent or legal guardian and safely
maintained in the home within the extended period of time, the court shall
be required to find all of the following:
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(1)  That the parent or legal guardian has consistently and regularly
contacted and visited with the child.

(2)  That the parent or legal guardian has made significant and consistent
progress in the prior 18 months in resolving problems that led to the child’s
removal from the home.

(3)  The parent or legal guardian has demonstrated the capacity and ability
both to complete the objectives of his or her substance abuse treatment plan
as evidenced by reports from a substance abuse provider as applicable, or
complete a treatment plan postdischarge from incarceration or
institutionalization, and to provide for the child’s safety, protection, physical
and emotional well-being, and special needs.

For purposes of this subdivision, the court’s decision to continue the case
based on a finding or substantial probability that the child will be returned
to the physical custody of his or her parent or legal guardian is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interests of the child.

The court shall inform the parent or legal guardian that if the child cannot
be returned home by the subsequent permanency review hearing, a
proceeding pursuant to Section 366.26 may be instituted. The court may
not order that a hearing pursuant to Section 366.26 be held unless there is
clear and convincing evidence that reasonable services have been provided
or offered to the parent or legal guardian.

(c)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of and nature of any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes
of this subparagraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed legal guardian
is a relative of the minor, and the relative was assessed for foster care
placement of the minor prior to January 1, 1998, the assessment shall also
consider, but need not be limited to, all of the factors specified in subdivision
(a) of Section 361.3.
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(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or legal guardianship, and a statement from
the child concerning placement and the adoption or legal guardianship,
unless the child’s age or physical, emotional, or other condition precludes
his or her meaningful response, and if so, a description of the condition.

(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(d)  This section shall become operative January 1, 1999. If at any hearing
held pursuant to Section 366.26, a legal guardianship is established for the
minor with a relative, and juvenile court dependency is subsequently
dismissed, the relative shall be eligible for aid under the Kin-GAP Program,
as provided for in Article 4.5 (commencing with Section 11360) of Chapter
2 of Part 3 of Division 9.

(e)  As used in this section, “relative” means an adult who is related to
the child by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(f)  The implementation and operation of the amendments to subdivision
(a) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

(g)  This section shall become operative on January 1, 2014.
SEC. 12. Section 366.24 is added to the Welfare and Institutions Code,

to read:
366.24. (a)  For purposes of this section, “tribal customary adoption”

means adoption by and through the tribal custom, traditions, or law of an
Indian child’s tribe. Termination of parental rights is not required to effect
the tribal customary adoption.

(b)  Whenever an assessment is ordered pursuant to Section 361.5, 366.21,
366.22, 366.25, or 366.26 for Indian children, the assessment shall address
the option of tribal customary adoption.

(c)  For purposes of Section 366.26, in the case of tribal customary
adoptions, all of the following apply:

(1)  The child’s tribe or the tribe’s designee shall conduct a tribal
customary adoptive home study prior to final approval of the tribal customary
adoptive placement.
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(A)  Where a tribal designee is conducting the home study, the designee
shall do so in consultation with the Indian child’s tribe. The designee may
include a licensed county adoption agency, the State Department of Social
Services when it is acting as an adoption agency in counties not served by
a county adoption agency, or a California licensed adoption agency. Any
tribal designee must be an entity authorized to request a search of the Child
Abuse Central Index and, if necessary, a check of any other state’s child
abuse and neglect registry and authorized to request a search for state or
federal level criminal offender records information through the Department
of Justice.

(B)  The standard for the evaluation of the prospective adoptive parents’
home shall be the prevailing social and cultural standard of the child’s tribe.
The home study shall include an evaluation of the background, safety and
health information of the adoptive home, including the biological,
psychological and social factors of the prospective adoptive parent or parents
and an assessment of the commitment, capability and suitability of the
prospective adoptive parent or parents to meet the child’s needs.

(2)  In all cases, an in-state check of the Child Abuse Central Index and,
if necessary, a check of any other state’s child abuse and neglect registry
shall be conducted. If the tribe chooses a designee to conduct the home
study, the designee shall perform a check of the Child Abuse Central Index
pursuant to Section 1522.1 of the Health and Safety Code as it applies to
prospective adoptive parents and persons over 18 years of age residing in
their household. If the tribe conducts its own home study, the agency that
has the placement and care responsibility of the child shall perform the
check.

(3)  In all cases prior to final approval of the tribal customary adoptive
placement, a state and federal criminal background check through the
Department of Justice shall be conducted on the prospective tribal customary
adoptive parents and of persons over 18 years of age residing in their
household. If the tribe chooses a designee to conduct the home study, the
designee shall perform the state and federal criminal background checks.
If the tribe conducts its own home study, the agency that has the placement
and care responsibility of the child, shall perform the state and federal
criminal background check. An individual who is the subject of the check
may be provided, by the entity performing the background check, a copy
of his or her state or federal level criminal offender record information
search response as provided to that entity by the Department of Justice if
the entity has denied a criminal background clearance based on this
information and the individual makes a written request to the entity for a
copy specifying an address to which it is to be sent. The state or federal
level criminal offender record information search response shall not be
modified or altered from its form or content as provided by the Department
of Justice and shall be provided to the address specified by the individual
in his or her written request. The entity shall retain a copy of the individual’s
written request and the response and date provided.
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(4)  If federal or state law provides that tribes may conduct all required
background checks for prospective adoptive parents, the tribally administered
background checks shall satisfy the requirements of this section, so long as
the standards for the background checks are the same as those applied to
all other prospective adoptive parents in the State of California.

(5)  Under no circumstances shall final approval be granted for an adoptive
placement in any home if the prospective adoptive parent or any adult living
in the prospective tribal customary adoptive home has any of the following:

(A)  A felony conviction for child abuse or neglect, spousal abuse, crimes
against a child, including child pornography, or a crime involving violence,
including rape, sexual assault, or homicide, but not including other physical
assault and battery. For purposes of this subdivision, crimes involving
violence means those violent crimes contained in clause (i) of subparagraph
(A) and subparagraph (B), or paragraph (1) of, subdivision (g) of Section
1522 of the Health and Safety Code.

(B)  A felony conviction that occurred within the last five years for
physical assault, battery, or a drug-related offense.

(6)  If the tribe identifies tribal customary adoption as the permanent
placement plan for the Indian child, the court may continue the selection
and implementation hearing governed by Section 366.26 for a period not
to exceed 120 days to permit the tribe to complete the process for tribal
customary adoption and file with the court a tribal customary adoption order
evidencing that a tribal customary adoption has been completed. The tribe
shall file with the court the tribal customary adoption order no less than 20
days prior to the date set by the court for the continued selection and
implementation hearing. The department shall file with the court the
addendum selection and implementation hearing court report no less than
seven days prior to the date set by the court for the continued selection and
implementation hearing. The court shall have discretion to grant an additional
continuance to the tribe for filing a tribal customary adoption order up to,
but not exceeding, 60 days. If the child’s tribe does not file the tribal
customary adoption order within the designated time period, the court shall
make new findings and orders pursuant to subdivision (b) of Section 366.26
and this subdivision to determine the best permanent plan for the child.

(7)  The child, birth parents, or Indian custodian and the tribal customary
adoptive parents and their counsel, if applicable, may present evidence to
the tribe regarding the tribal customary adoption and the child’s best interest.

(8)  Upon the court affording full faith and credit to the tribal customary
adoption order and the tribe’s approval of the home study, the child shall
be eligible for tribal customary adoptive placement. The agency that has
placement and care responsibility of the child shall be authorized to make
a tribal customary adoptive placement and sign a tribal customary adoptive
placement agreement and, thereafter, shall sign the adoption assistance
agreement pursuant to subdivision (g) of Section 16120. The prospective
adoptive parent or parents desiring to adopt the child may then file the
petition for adoption. The agency shall supervise the adoptive placement
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for a period of six months unless either of the following circumstances
exists:

(A)  The child to be adopted is a foster child of the prospective adoptive
parents whose foster care placement has been supervised by an agency
before the signing of the adoptive placement agreement in which case the
supervisory period may be shortened by one month for each full month that
the child has been in foster care with the family.

(B)  The child to be adopted is placed with a relative with whom they
have an established relationship.

(9)  All licensed public adoption agencies shall cooperate with and assist
the department in devising a plan that will effectuate the effective and
discreet transmission to tribal customary adoptees or prospective tribal
customary adoptive parents of pertinent medical information reported to
the department or the licensed public adoption agency, upon the request of
the person reporting the medical information.

(A)  A licensed public adoption agency may not place a child for tribal
customary adoption unless a written report on the child’s medical background
and, if available, the medical background on the child’s biological parents,
so far as ascertainable, has been submitted to the prospective tribal customary
adoptive parents and they have acknowledged in writing the receipt of the
report.

(B)  The report on the child’s background shall contain all known
diagnostic information, including current medical reports on the child,
psychological evaluations, and scholastic information, as well as all known
information regarding the child’s developmental history.

(10)  The tribal customary adoption order shall include, but not be limited
to, a description of (A) the modification of the legal relationship of the birth
parents or Indian custodian and the child, including contact, if any, between
the child and the birth parents or Indian custodian, responsibilities of the
birth parents or Indian custodian, and the rights of inheritance of the child
and (B) the child’s legal relationship with the tribe. The order shall not
include any child support obligation from the birth parents or Indian
custodian. There shall be a conclusive presumption that any parental rights
or obligations not specified in the tribal customary adoption order shall vest
in the tribal customary adoptive parents.

(11)  Prior consent to a permanent plan of tribal customary adoption of
an Indian child shall not be required of an Indian parent or Indian custodian
whose parental relationship to the child will be modified by the tribal
customary adoption.

(12)  After the prospective adoptive parent or parents desiring to adopt
the child have filed the adoption petition, the agency that has placement,
care and responsibility for the child shall submit to the court, a full and final
report of the facts of the proposed tribal customary adoption. The requisite
elements of the final court report shall be those specified for court reports
in the department’s regulations governing agency adoptions.

(13)  Notwithstanding any other provision of law, after the tribal
customary adoption order has been issued and afforded full faith and credit
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by the state court, the tribal customary adoptive parents shall have all of the
rights and privileges afforded to, and are subject to all the duties of, any
other adoptive parent or parents pursuant to the laws of this state.

(14)  Consistent with Section 366.3, after the tribal customary adoption
has been afforded full faith and credit and a final adoption decree has been
issued, the court shall terminate its jurisdiction over the Indian child.

(15)  Nothing in this section is intended to prevent the transfer of those
proceedings to a tribal court where transfer is otherwise permitted under
applicable law.

(d)  The following disclosure provisions shall apply to tribal customary
adoptions:

(1)  The petition, agreement, order, report to the court from any
investigating agency, and any power of attorney filed in a tribal customary
adoption proceeding is not open to inspection by any person other than the
parties to the proceeding and their attorneys and the department, except
upon the written authority of the judge of the juvenile court. A judge may
not authorize anyone to inspect the petition, agreement, order, report to the
court from any investigating agency, and any power of attorney except in
exceptional circumstances and for good cause approaching the necessitous.

(2)  Except as otherwise permitted or required by statute, neither the
department nor any licensed adoption agency shall release information that
would identify persons who receive, or have received, tribal customary
adoption services. However, employees of the department and licensed
adoption agencies shall release to the State Department of Social Services
any requested information, including identifying information, for the purpose
of recordkeeping and monitoring, evaluation, and regulation of the provision
of tribal customary adoption services.

(3)  The department and any licensed adoption agency may, upon written
authorization for the release of specified information by the subject of that
information, share information regarding a prospective tribal customary
adoptive parent or birth parent with other social service agencies, including
the department and other licensed adoption agencies, or providers of health
care as defined in Section 56.05 of the Civil Code.

(4)  Notwithstanding any other law, the department and any other licensed
adoption agency may furnish information relating to a tribal customary
adoption petition or to a child in the custody of the department or any
licensed public adoption agency to the juvenile court, county welfare
department, public welfare agency, private welfare agency licensed by the
department, provider of foster care services, potential adoptive parents, or
provider of health care as defined in Section 56.05 of the Civil Code, if it
is believed the child’s welfare will be promoted thereby.

(5)  The department and any licensed adoption agency may make tribal
customary adoption case records, including identifying information, available
for research purposes, provided that the research will not result in the
disclosure of the identity of the child or the parties to the tribal customary
adoption to anyone other than the entity conducting the research.
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(e)  This section shall remain operative only to the extent that compliance
with its provisions does not conflict with federal law as a condition of
receiving funding under Title IV-E or the federal Social Security Act (42
U.S.C. Sec. 670 et seq.).

(f)  The Judicial Council shall adopt rules of court and necessary forms
required to implement tribal customary adoption as a permanent plan for
dependent Indian children. The Judicial Council shall study California’s
tribal customary adoption provisions and their affects on children, birth
parents, adoptive parents, Indian custodians, tribes, and the court, and shall
report all of its findings to the Legislature on or before January 1, 2013.
The report shall include, but not be limited to, the following:

(1)  The number of families served and the number of completed tribal
customary adoptions.

(2)  The length of time it takes to complete a tribal customary adoption.
(3)  The challenges faced by social workers, court, and tribes in completing

tribal customary adoptions.
(4)  The benefits or detriments to Indian children from a tribal customary

adoption.
(g)  This section shall remain in effect only until January 1, 2014, and as

of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 13. Section 366.25 of the Welfare and Institutions Code is amended
to read:

366.25. (a)  (1)  When a case has been continued pursuant to subdivision
(b) of Section 366.22, the subsequent permanency review hearing shall
occur within 24 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the subsequent permanency review hearing,
the court shall consider the criminal history, obtained pursuant to paragraph
(1) of subdivision (f) of Section 16504.5, of the parent or legal guardian
subsequent to the child’s removal to the extent that the criminal record is
substantially related to the welfare of the child or parent or legal guardian’s
ability to exercise custody and control regarding his or her child provided
that the parent or legal guardian agreed to submit fingerprint images to
obtain criminal history information as part of the case plan. The failure of
the parent or legal guardian to participate regularly and make substantive
progress in court-ordered treatment programs shall be prima facie evidence
that return would be detrimental. In making its determination, the court shall
review and consider the social worker’s report and recommendations and
the report and recommendations of any child advocate appointed pursuant
to Section 356.5; shall consider the efforts or progress, or both, demonstrated
by the parent or legal guardian and the extent to which he or she availed
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himself or herself of services provided; and shall make appropriate findings
pursuant to subdivision (a) of Section 366.

(2)  Whether or not the child is returned to his or her parent or legal
guardian, the court shall specify the factual basis for its decision. If the child
is not returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parents or legal guardian, the court shall consider and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
determination whether the out-of-state placement continues to be appropriate
and in best interests of the child.

(3)  If the child is not returned to a parent or legal guardian at the
subsequent permanency review hearing, the court shall order that a hearing
be held pursuant to Section 366.26 in order to determine whether adoption,
or, in the case of an Indian child, tribal customary adoption, guardianship,
or long-term foster care is the most appropriate plan for the child. However,
if the court finds by clear and convincing evidence, based on the evidence
already presented to it, including a recommendation by the State Department
of Social Services when it is acting as an adoption agency in counties that
are not served by a county adoption agency or by a licensed county adoption
agency, that there is a compelling reason, as described in paragraph (3) of
subdivision (g) of Section 366.21, for determining that a hearing held under
Section 366.26 is not in the best interest of the child because the child is
not a proper subject for adoption or, in the case of an Indian child, tribal
customary adoption, and has no one willing to accept legal guardianship,
then the court may, only under these circumstances, order that the child
remain in foster care. If the court orders that a child who is 10 years of age
or older remain in long-term foster care, the court shall determine whether
the agency has made reasonable efforts to maintain the child’s relationships
with individuals other than the child’s siblings who are important to the
child, consistent with the child’s best interests, and may make any
appropriate order to ensure that those relationships are maintained. The
hearing shall be held no later than 120 days from the date of the subsequent
permanency review hearing. The court shall also order termination of
reunification services to the parent or legal guardian. The court shall continue
to permit the parent or legal guardian to visit the child unless it finds that
visitation would be detrimental to the child. The court shall determine
whether reasonable services have been offered or provided to the parent or
legal guardian. For purposes of this subdivision, evidence of any of the
following circumstances shall not, in and of themselves, be deemed a failure
to provide or offer reasonable services:

(A)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(B)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.
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(C)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of, and nature of, any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes
of this paragraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, including a
prospective tribal customary adoptive parent, particularly the caretaker, to
include a social history including screening for criminal records and prior
referrals for child abuse or neglect, the capability to meet the child’s needs,
and the understanding of the legal and financial rights and responsibilities
of adoption and guardianship. If a proposed legal guardian is a relative of
the minor, and the relative was assessed for foster care placement of the
minor prior to January 1, 1998, the assessment shall also consider, but need
not be limited to, all of the factors specified in subdivision (a) of Section
361.3.

(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, including a prospective tribal customary adoptive
parent, the duration and character of the relationship, the motivation for
seeking adoption or legal guardianship, and a statement from the child
concerning placement and the adoption or legal guardianship, unless the
child’s age or physical, emotional, or other condition precludes his or her
meaningful response, and if so, a description of the condition.

(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(G)  In the case of an Indian child, in addition to subparagraphs (A) to
(F), inclusive, an assessment of the likelihood that the child will be adopted,
when, in consultation with the child’s tribe, a customary tribal adoption, as
defined in Section 366.24, is recommended. If tribal customary adoption is
recommended, the assessment shall include an analysis of both of the
following:

(i)  Whether tribal customary adoption would or would not be detrimental
to the Indian child and the reasons for reaching that conclusion.
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(ii)  Whether the Indian child cannot or should not be returned to the
home of the Indian parent or Indian custodian and the reasons for reaching
that conclusion.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(c)  If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the
Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(d)  As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(e)  The implementation and operation of subdivision (a) enacted at the
2005–06 Regular Session shall be subject to appropriation through the
budget process and by phase, as provided in Section 366.35.

(f)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 14. Section 366.25 is added to the Welfare and Institutions Code,
to read:

366.25. (a)  (1)  When a case has been continued pursuant to subdivision
(b) of Section 366.22, the subsequent permanency review hearing shall
occur within 24 months after the date the child was originally removed from
the physical custody of his or her parent or legal guardian. The court shall
order the return of the child to the physical custody of his or her parent or
legal guardian unless the court finds, by a preponderance of the evidence,
that the return of the child to his or her parent or legal guardian would create
a substantial risk of detriment to the safety, protection, or physical or
emotional well-being of the child. The social worker shall have the burden
of establishing that detriment. At the subsequent permanency review hearing,
the court shall consider the criminal history, obtained pursuant to paragraph
(1) of subdivision (f) of Section 16504.5, of the parent or legal guardian
subsequent to the child’s removal to the extent that the criminal record is
substantially related to the welfare of the child or parent or legal guardian’s
ability to exercise custody and control regarding his or her child provided
that the parent or legal guardian agreed to submit fingerprint images to
obtain criminal history information as part of the case plan. The failure of
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the parent or legal guardian to participate regularly and make substantive
progress in court-ordered treatment programs shall be prima facie evidence
that return would be detrimental. In making its determination, the court shall
review and consider the social worker’s report and recommendations and
the report and recommendations of any child advocate appointed pursuant
to Section 356.5; shall consider the efforts or progress, or both, demonstrated
by the parent or legal guardian and the extent to which he or she availed
himself or herself of services provided; and shall make appropriate findings
pursuant to subdivision (a) of Section 366.

(2)  Whether or not the child is returned to his or her parent or legal
guardian, the court shall specify the factual basis for its decision. If the child
is not returned to a parent or legal guardian, the court shall specify the factual
basis for its conclusion that return would be detrimental. If the child is not
returned to his or her parents or legal guardian, the court shall consider and
state for the record, in-state and out-of-state options for the child’s permanent
placement. If the child is placed out of the state, the court shall make a
determination whether the out-of-state placement continues to be appropriate
and in best interests of the child.

(3)  If the child is not returned to a parent or legal guardian at the
subsequent permanency review hearing, the court shall order that a hearing
be held pursuant to Section 366.26 in order to determine whether adoption,
guardianship, or long-term foster care is the most appropriate plan for the
child. However, if the court finds by clear and convincing evidence, based
on the evidence already presented to it, including a recommendation by the
State Department of Social Services when it is acting as an adoption agency
in counties that are not served by a county adoption agency or by a licensed
county adoption agency, that there is a compelling reason, as described in
paragraph (3) of subdivision (g) of Section 366.21, for determining that a
hearing held under Section 366.26 is not in the best interest of the child
because the child is not a proper subject for adoption and has no one willing
to accept legal guardianship, then the court may, only under these
circumstances, order that the child remain in foster care. If the court orders
that a child who is 10 years of age or older remain in long-term foster care,
the court shall determine whether the agency has made reasonable efforts
to maintain the child’s relationships with individuals other than the child’s
siblings who are important to the child, consistent with the child’s best
interests, and may make any appropriate order to ensure that those
relationships are maintained. The hearing shall be held no later than 120
days from the date of the subsequent permanency review hearing. The court
shall also order termination of reunification services to the parent or legal
guardian. The court shall continue to permit the parent or legal guardian to
visit the child unless it finds that visitation would be detrimental to the child.
The court shall determine whether reasonable services have been offered
or provided to the parent or legal guardian. For purposes of this subdivision,
evidence of any of the following circumstances shall not, in and of
themselves, be deemed a failure to provide or offer reasonable services:
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(A)  The child has been placed with a foster family that is eligible to adopt
a child, or has been placed in a preadoptive home.

(B)  The case plan includes services to make and finalize a permanent
placement for the child if efforts to reunify fail.

(C)  Services to make and finalize a permanent placement for the child,
if efforts to reunify fail, are provided concurrently with services to reunify
the family.

(b)  (1)  Whenever a court orders that a hearing pursuant to Section 366.26
shall be held, it shall direct the agency supervising the child and the licensed
county adoption agency, or the State Department of Social Services when
it is acting as an adoption agency in counties that are not served by a county
adoption agency, to prepare an assessment that shall include:

(A)  Current search efforts for an absent parent or parents.
(B)  A review of the amount of, and nature of, any contact between the

child and his or her parents and other members of his or her extended family
since the time of placement. Although the extended family of each child
shall be reviewed on a case-by-case basis, “extended family” for the purposes
of this paragraph shall include, but not be limited to, the child’s siblings,
grandparents, aunts, and uncles.

(C)  An evaluation of the child’s medical, developmental, scholastic,
mental, and emotional status.

(D)  A preliminary assessment of the eligibility and commitment of any
identified prospective adoptive parent or legal guardian, particularly the
caretaker, to include a social history including screening for criminal records
and prior referrals for child abuse or neglect, the capability to meet the
child’s needs, and the understanding of the legal and financial rights and
responsibilities of adoption and guardianship. If a proposed legal guardian
is a relative of the minor, and the relative was assessed for foster care
placement of the minor prior to January 1, 1998, the assessment shall also
consider, but need not be limited to, all of the factors specified in subdivision
(a) of Section 361.3.

(E)  The relationship of the child to any identified prospective adoptive
parent or legal guardian, the duration and character of the relationship, the
motivation for seeking adoption or legal guardianship, and a statement from
the child concerning placement and the adoption or legal guardianship,
unless the child’s age or physical, emotional, or other condition precludes
his or her meaningful response, and if so, a description of the condition.

(F)  An analysis of the likelihood that the child will be adopted if parental
rights are terminated.

(2)  (A)  A relative caregiver’s preference for legal guardianship over
adoption, if it is due to circumstances that do not include an unwillingness
to accept legal or financial responsibility for the child, shall not constitute
the sole basis for recommending removal of the child from the relative
caregiver for purposes of adoptive placement.

(B)  A relative caregiver shall be given information regarding the
permanency options of guardianship and adoption, including the long-term
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benefits and consequences of each option, prior to establishing legal
guardianship or pursuing adoption.

(c)  If, at any hearing held pursuant to Section 366.26, a guardianship is
established for the minor with a relative, and juvenile court dependency is
subsequently dismissed, the relative shall be eligible for aid under the
Kin-GAP Program, as provided for in Article 4.5 (commencing with Section
11360) of Chapter 2 of Part 3 of Division 9.

(d)  As used in this section, “relative” means an adult who is related to
the minor by blood, adoption, or affinity within the fifth degree of kinship,
including stepparents, stepsiblings, and all relatives whose status is preceded
by the words “great,” “great-great,” or “grand,” or the spouse of any of those
persons even if the marriage was terminated by death or dissolution.

(e)  The implementation and operation of subdivision (a) enacted at the
2005–06 Regular Session shall be subject to appropriation through the
budget process and by phase, as provided in Section 366.35.

(f)  This section shall become operative on January 1, 2014.
SEC. 15. Section 366.26 of the Welfare and Institutions Code is amended

to read:
366.26. (a)  This section applies to children who are adjudged dependent

children of the juvenile court pursuant to subdivision (d) of Section 360.
The procedures specified herein are the exclusive procedures for conducting
these hearings; Part 2 (commencing with Section 3020) of Division 8 of the
Family Code is not applicable to these proceedings. Section 8616.5 of the
Family Code is applicable and available to all dependent children meeting
the requirements of that section, if the postadoption contact agreement has
been entered into voluntarily. For children who are adjudged dependent
children of the juvenile court pursuant to subdivision (d) of Section 360,
this section and Sections 8604, 8605, 8606, and 8700 of the Family Code
and Chapter 5 (commencing with Section 7660) of Part 3 of Division 12 of
the Family Code specify the exclusive procedures for permanently
terminating parental rights with regard to, or establishing legal guardianship
of, the child while the child is a dependent child of the juvenile court.

(b)  At the hearing, which shall be held in juvenile court for all children
who are dependents of the juvenile court, the court, in order to provide
stable, permanent homes for these children, shall review the report as
specified in Section 361.5, 366.21, 366.22, or 366.25, shall indicate that the
court has read and considered it, shall receive other evidence that the parties
may present, and then shall make findings and orders in the following order
of preference:

(1)  Terminate the rights of the parent or parents and order that the child
be placed for adoption and, upon the filing of a petition for adoption in the
juvenile court, order that a hearing be set. The court shall proceed with the
adoption after the appellate rights of the natural parents have been exhausted.

(2)  Order, without termination of parental rights, the plan of tribal
customary adoption, as described in Section 366.24, through tribal custom,
traditions, or law of the Indian child’s tribe, and upon the court affording
the tribal customary adoption order full faith and credit at the continued
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selection and implementation hearing, order that a hearing be set pursuant
to paragraph (2) of subdivision (e).

(3)  Appoint a relative or relatives with whom the child is currently
residing as legal guardian or guardians for the child, and order that letters
of guardianship issue.

(4)  On making a finding under paragraph (3) of subdivision (c), identify
adoption or tribal customary adoption as the permanent placement goal and
order that efforts be made to locate an appropriate adoptive family for the
child within a period not to exceed 180 days.

(5)  Appoint a nonrelative legal guardian for the child and order that letters
of guardianship issue.

(6)  Order that the child be placed in long-term foster care, subject to the
periodic review of the juvenile court under Section 366.3.

In choosing among the above alternatives the court shall proceed pursuant
to subdivision (c).

(c)  (1)  If the court determines, based on the assessment provided as
ordered under subdivision (i) of Section 366.21, subdivision (b) of Section
366.22, or subdivision (b) of Section 366.25, and any other relevant evidence,
by a clear and convincing standard, that it is likely the child will be adopted,
the court shall terminate parental rights and order the child placed for
adoption. The fact that the child is not yet placed in a preadoptive home nor
with a relative or foster family who is prepared to adopt the child, shall not
constitute a basis for the court to conclude that it is not likely the child will
be adopted. A finding under subdivision (b) or paragraph (1) of subdivision
(e) of Section 361.5 that reunification services shall not be offered, under
subdivision (e) of Section 366.21 that the whereabouts of a parent have been
unknown for six months or that the parent has failed to visit or contact the
child for six months, or that the parent has been convicted of a felony
indicating parental unfitness, or, under Section 366.21 or 366.22, that the
court has continued to remove the child from the custody of the parent or
guardian and has terminated reunification services, shall constitute a
sufficient basis for termination of parental rights. Under these circumstances,
the court shall terminate parental rights unless either of the following applies:

(A)  The child is living with a relative who is unable or unwilling to adopt
the child because of circumstances that do not include an unwillingness to
accept legal or financial responsibility for the child, but who is willing and
capable of providing the child with a stable and permanent environment
through legal guardianship, and the removal of the child from the custody
of his or her relative would be detrimental to the emotional well-being of
the child. For purposes of an Indian child, “relative” shall include an
“extended family member,” as defined in the federal Indian Child Welfare
Act (25 U.S.C. Sec. 1903(2)).

(B)  The court finds a compelling reason for determining that termination
would be detrimental to the child due to one or more of the following
circumstances:

(i)  The parents have maintained regular visitation and contact with the
child and the child would benefit from continuing the relationship.
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(ii)  A child 12 years of age or older objects to termination of parental
rights.

(iii)  The child is placed in a residential treatment facility, adoption is
unlikely or undesirable, and continuation of parental rights will not prevent
finding the child a permanent family placement if the parents cannot resume
custody when residential care is no longer needed.

(iv)  The child is living with a foster parent or Indian custodian who is
unable or unwilling to adopt the child because of exceptional circumstances,
that do not include an unwillingness to accept legal or financial responsibility
for the child, but who is willing and capable of providing the child with a
stable and permanent environment and the removal of the child from the
physical custody of his or her foster parent or Indian custodian would be
detrimental to the emotional well-being of the child. This clause does not
apply to any child who is either (I) under six years of age or (II) a member
of a sibling group where at least one child is under six years of age and the
siblings are, or should be, permanently placed together.

(v)  There would be substantial interference with a child’s sibling
relationship, taking into consideration the nature and extent of the
relationship, including, but not limited to, whether the child was raised with
a sibling in the same home, whether the child shared significant common
experiences or has existing close and strong bonds with a sibling, and
whether ongoing contact is in the child’s best interest, including the child’s
long-term emotional interest, as compared to the benefit of legal permanence
through adoption.

(vi)  The child is an Indian child and there is a compelling reason for
determining that termination of parental rights would not be in the best
interest of the child, including, but not limited to:

(I)  Termination of parental rights would substantially interfere with the
child’s connection to his or her tribal community or the child’s tribal
membership rights.

(II)  The child’s tribe has identified guardianship, long-term foster care
with a fit and willing relative, tribal customary adoption, or another planned
permanent living arrangement for the child.

(C)  For purposes of subparagraph (B), in the case of tribal customary
adoptions, Section 366.24 shall apply.

(D)  If the court finds that termination of parental rights would be
detrimental to the child pursuant to clause (i), (ii), (iii), (iv), (v), or (vi), it
shall state its reasons in writing or on the record.

(2)  The court shall not terminate parental rights if:
(A)  At each hearing at which the court was required to consider

reasonable efforts or services, the court has found that reasonable efforts
were not made or that reasonable services were not offered or provided.

(B)  In the case of an Indian child:
(i)  At the hearing terminating parental rights, the court has found that

active efforts were not made as required in Section 361.7.
(ii)  The court does not make a determination at the hearing terminating

parental rights, supported by evidence beyond a reasonable doubt, including
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testimony of one or more “qualified expert witnesses” as defined in Section
224.6, that the continued custody of the child by the parent is likely to result
in serious emotional or physical damage to the child.

(iii)  The court has ordered tribal customary adoption pursuant to Section
366.24.

(3)  If the court finds that termination of parental rights would not be
detrimental to the child pursuant to paragraph (1) and that the child has a
probability for adoption but is difficult to place for adoption and there is no
identified or available prospective adoptive parent, the court may identify
adoption as the permanent placement goal and without terminating parental
rights, order that efforts be made to locate an appropriate adoptive family
for the child, within the state or out of the state, within a period not to exceed
180 days. During this 180-day period, the public agency responsible for
seeking adoptive parents for each child shall, to the extent possible, ask
each child who is 10 years of age or older, to identify any individuals, other
than the child’s siblings, who are important to the child, in order to identify
potential adoptive parents. The public agency may ask any other child to
provide that information, as appropriate. During the 180-day period, the
public agency shall, to the extent possible, contact other private and public
adoption agencies regarding the availability of the child for adoption. During
the 180-day period, the public agency shall conduct the search for adoptive
parents in the same manner as prescribed for children in Sections 8708 and
8709 of the Family Code. At the expiration of this period, another hearing
shall be held and the court shall proceed pursuant to paragraph (1), (2), (3),
(5), or (6) of subdivision (b). For purposes of this section, a child may only
be found to be difficult to place for adoption if there is no identified or
available prospective adoptive parent for the child because of the child’s
membership in a sibling group, or the presence of a diagnosed medical,
physical, or mental handicap, or the child is seven years of age or more.

(4)  (A)  If the court finds that adoption of the child or termination of
parental rights is not in the best interest of the child, because one of the
conditions in clause (i), (ii), (iii), (iv), (v), or (vi) of subparagraph (B) of
paragraph (1) or in paragraph (2) applies, the court shall either order that
the present caretakers or other appropriate persons shall become legal
guardians of the child order that the child remain in long-term foster care,
or, in the case of an Indian child, consider a tribal customary adoption
pursuant to Section 366.24. Legal guardianship shall be considered before
long-term foster care, if it is in the best interests of the child and if a suitable
guardian can be found. A child who is 10 years of age or older, shall be
asked to identify any individuals, other than the child’s siblings, who are
important to the child, in order to identify potential guardians or, in the case
of an Indian child, prospective tribal customary adoptive parents. The agency
may ask any other child to provide that information, as appropriate.

(B)  If the child is living with a relative or a foster parent who is willing
and capable of providing a stable and permanent environment, but not willing
to become a legal guardian, the child shall not be removed from the home
if the court finds the removal would be seriously detrimental to the emotional
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well-being of the child because the child has substantial psychological ties
to the relative caretaker or foster parents.

(C)  The court shall also make an order for visitation with the parents or
guardians unless the court finds by a preponderance of the evidence that
the visitation would be detrimental to the physical or emotional well-being
of the child.

(5)  If the court finds that the child should not be placed for adoption, that
legal guardianship shall not be established, and that there are no suitable
foster parents except exclusive-use homes available to provide the child
with a stable and permanent environment, the court may order the care,
custody, and control of the child transferred from the county welfare
department to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director regarding the
suitability of the transfer. The transfer shall be subject to further court orders.

The licensed foster family agency shall place the child in a suitable
licensed or exclusive-use home that has been certified by the agency as
meeting licensing standards. The licensed foster family agency shall be
responsible for supporting the child and providing appropriate services to
the child, including those services ordered by the court. Responsibility for
the support of the child shall not, in and of itself, create liability on the part
of the foster family agency to third persons injured by the child. Those
children whose care, custody, and control are transferred to a foster family
agency shall not be eligible for foster care maintenance payments or child
welfare services, except for emergency response services pursuant to Section
16504.

(d)  The proceeding for the appointment of a guardian for a child who is
a dependent of the juvenile court shall be in the juvenile court. If the court
finds pursuant to this section that legal guardianship is the appropriate
permanent plan, it shall appoint the legal guardian and issue letters of
guardianship. The assessment prepared pursuant to subdivision (g) of Section
361.5, subdivision (i) of Section 366.21, subdivision (b) of Section 366.22,
and subdivision (b) of Section 366.25 shall be read and considered by the
court prior to the appointment, and this shall be reflected in the minutes of
the court. The person preparing the assessment may be called and examined
by any party to the proceeding.

(e)  (1)  The proceeding for the adoption of a child who is a dependent
of the juvenile court shall be in the juvenile court if the court finds pursuant
to this section that adoption is the appropriate permanent plan and the petition
for adoption is filed in the juvenile court. Upon the filing of a petition for
adoption, the juvenile court shall order that an adoption hearing be set. The
court shall proceed with the adoption after the appellate rights of the natural
parents have been exhausted. The full report required by Section 8715 of
the Family Code shall be read and considered by the court prior to the
adoption and this shall be reflected in the minutes of the court. The person
preparing the report may be called and examined by any party to the
proceeding. It is the intent of the Legislature, pursuant to this subdivision,
to give potential adoptive parents the option of filing in the juvenile court
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the petition for the adoption of a child who is a dependent of the juvenile
court. Nothing in this section is intended to prevent the filing of a petition
for adoption in any other court as permitted by law, instead of in the juvenile
court.

(2)  In the case of an Indian child, if the Indian child’s tribe has elected
a permanent plan of tribal customary adoption, the court, upon receiving
the tribal customary adoption order will afford the tribal customary adoption
order full faith and credit to the same extent that the court would afford full
faith and credit to the public acts, records, judicial proceedings, and
judgments of any other entity. Upon a determination that the tribal customary
adoption order may be afforded full faith and credit, consistent with Section
224.5, the court shall thereafter order a hearing to finalize the adoption be
set upon the filing of the adoption petition. The prospective tribal customary
adoptive parents and the child who is the subject of the tribal customary
adoption petition shall appear before the court for the finalization hearing.
The court shall thereafter issue an order of adoption pursuant to Section
366.24.

(3)  If a child who is the subject of a finalized tribal customary adoption
shows evidence of a developmental disability or mental illness as a result
of conditions existing before the tribal customary adoption to the extent that
the child cannot be relinquished to a licensed adoption agency on the grounds
that the child is considered unadoptable, and of which condition the tribal
customary adoptive parent or parents had no knowledge or notice before
the entry of the tribal customary adoption order, a petition setting forth those
facts may be filed by the tribal customary adoptive parent or parents with
the juvenile court that granted the tribal customary adoption petition. If
these facts are proved to the satisfaction of the juvenile court, it may make
an order setting aside the tribal customary adoption order. The set aside
petition shall be filed within five years of the issuance of the tribal customary
adoption order. The court clerk shall immediately notify the child’s tribe
and the department in Sacramento of the petition within 60 days after the
notice of filing of the petition. The department shall file a full report with
the court and shall appear before the court for the purpose of representing
the child. Whenever a final decree of tribal customary adoption has been
vacated or set aside, the child shall be returned to the custody of the county
in which the proceeding for tribal customary adoption was finalized. The
biological parent or parents of the child may petition for return of custody.
The disposition of the child after the court has entered an order to set aside
a tribal customary adoption shall include consultation with the child’s tribe.

(f)  At the beginning of any proceeding pursuant to this section, if the
child or the parents are not being represented by previously retained or
appointed counsel, the court shall proceed as follows:

(1)  In accordance with subdivision (c) of Section 317, if a child before
the court is without counsel, the court shall appoint counsel unless the court
finds that the child would not benefit from the appointment of counsel. The
court shall state on the record its reasons for that finding.
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(2)  If a parent appears without counsel and is unable to afford counsel,
the court shall appoint counsel for the parent, unless this representation is
knowingly and intelligently waived. The same counsel shall not be appointed
to represent both the child and his or her parent. The public defender or
private counsel may be appointed as counsel for the parent.

(3)  Private counsel appointed under this section shall receive a reasonable
sum for compensation and expenses, the amount of which shall be
determined by the court. The amount shall be paid by the real parties in
interest, other than the child, in any proportions the court deems just.
However, if the court finds that any of the real parties in interest are unable
to afford counsel, the amount shall be paid out of the general fund of the
county.

(g)  The court may continue the proceeding for a period of time not to
exceed 30 days as necessary to appoint counsel, and to enable counsel to
become acquainted with the case.

(h)  (1)  At all proceedings under this section, the court shall consider the
wishes of the child and shall act in the best interests of the child.

(2)  In accordance with Section 349, the child shall be present in court if
the child or the child’s counsel so requests or the court so orders. If the child
is 10 years of age or older and is not present at a hearing held pursuant to
this section, the court shall determine whether the minor was properly
notified of his or her right to attend the hearing and inquire as to the reason
why the child is not present.

(3)  (A)  The testimony of the child may be taken in chambers and outside
the presence of the child’s parent or parents, if the child’s parent or parents
are represented by counsel, the counsel is present, and any of the following
circumstances exists:

(i)  The court determines that testimony in chambers is necessary to ensure
truthful testimony.

(ii)  The child is likely to be intimidated by a formal courtroom setting.
(iii)  The child is afraid to testify in front of his or her parent or parents.
(B)  After testimony in chambers, the parent or parents of the child may

elect to have the court reporter read back the testimony or have the testimony
summarized by counsel for the parent or parents.

(C)  The testimony of a child also may be taken in chambers and outside
the presence of the guardian or guardians of a child under the circumstances
specified in this subdivision.

(i)  (1)  Any order of the court permanently terminating parental rights
under this section shall be conclusive and binding upon the child, upon the
parent or parents and upon all other persons who have been served with
citation by publication or otherwise as provided in this chapter. After making
the order, the juvenile court shall have no power to set aside, change, or
modify it, except as provided in paragraph (2), but nothing in this section
shall be construed to limit the right to appeal the order.

(2)  A tribal customary adoption order evidencing that the Indian child
has been the subject of a tribal customary adoption shall be afforded full
faith and credit and shall have the same force and effect as an order of
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adoption authorized by this section. The rights and obligations of the parties
as to the matters determined by the Indian child’s tribe shall be binding on
all parties. A court shall not order compliance with the order absent a finding
that the party seeking the enforcement participated, or attempted to
participate, in good faith, in family mediation services of the court or dispute
resolution through the tribe regarding the conflict, prior to the filing of the
enforcement action.

(3)  A child who has not been adopted after the passage of at least three
years from the date the court terminated parental rights and for whom the
court has determined that adoption is no longer the permanent plan may
petition the juvenile court to reinstate parental rights pursuant to the
procedure prescribed by Section 388. The child may file the petition prior
to the expiration of this three-year period if the State Department of Social
Services or licensed adoption agency that is responsible for custody and
supervision of the child as described in subdivision (j) and the child stipulate
that the child is no longer likely to be adopted. A child over 12 years of age
shall sign the petition in the absence of a showing of good cause as to why
the child could not do so. If it appears that the best interests of the child
may be promoted by reinstatement of parental rights, the court shall order
that a hearing be held and shall give prior notice, or cause prior notice to
be given, to the social worker or probation officer and to the child’s attorney
of record, or, if there is no attorney of record for the child, to the child, and
the child’s tribe, if applicable, by means prescribed by subdivision (c) of
Section 297. The court shall order the child or the social worker or probation
officer to give prior notice of the hearing to the child’s former parent or
parents whose parental rights were terminated in the manner prescribed by
subdivision (f) of Section 294 where the recommendation is adoption. The
juvenile court shall grant the petition if it finds by clear and convincing
evidence that the child is no longer likely to be adopted and that
reinstatement of parental rights is in the child’s best interest. If the court
reinstates parental rights over a child who is under 12 years of age and for
whom the new permanent plan will not be reunification with a parent or
legal guardian, the court shall specify the factual basis for its findings that
it is in the best interest of the child to reinstate parental rights. This
subdivision is intended to be retroactive and applies to any child who is
under the jurisdiction of the juvenile court at the time of the hearing
regardless of the date parental rights were terminated.

(j)  If the court, by order or judgment, declares the child free from the
custody and control of both parents, or one parent if the other does not have
custody and control, or declares the child eligible for tribal customary
adoption, the court shall at the same time order the child referred to the State
Department of Social Services or a licensed adoption agency for adoptive
placement by the agency. However, except in the case of a tribal customary
adoption where there is no termination of parental rights, a petition for
adoption may not be granted until the appellate rights of the natural parents
have been exhausted. The State Department of Social Services or licensed
adoption agency shall be responsible for the custody and supervision of the
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child and shall be entitled to the exclusive care and control of the child at
all times until a petition for adoption or tribal customary adoption is granted,
except as specified in subdivision (n). With the consent of the agency, the
court may appoint a guardian of the child, who shall serve until the child is
adopted.

(k)  Notwithstanding any other provision of law, the application of any
person who, as a relative caretaker or foster parent, has cared for a dependent
child for whom the court has approved a permanent plan for adoption, or
who has been freed for adoption, shall be given preference with respect to
that child over all other applications for adoptive placement if the agency
making the placement determines that the child has substantial emotional
ties to the relative caretaker or foster parent and removal from the relative
caretaker or foster parent would be seriously detrimental to the child’s
emotional well-being.

As used in this subdivision, “preference” means that the application shall
be processed and, if satisfactory, the family study shall be completed before
the processing of the application of any other person for the adoptive
placement of the child.

(l)  (1)  An order by the court that a hearing pursuant to this section be
held is not appealable at any time unless all of the following apply:

(A)  A petition for extraordinary writ review was filed in a timely manner.
(B)  The petition substantively addressed the specific issues to be

challenged and supported that challenge by an adequate record.
(C)  The petition for extraordinary writ review was summarily denied or

otherwise not decided on the merits.
(2)  Failure to file a petition for extraordinary writ review within the

period specified by rule, to substantively address the specific issues
challenged, or to support that challenge by an adequate record shall preclude
subsequent review by appeal of the findings and orders made pursuant to
this section.

(3)  The Judicial Council shall adopt rules of court, effective January 1,
1995, to ensure all of the following:

(A)  A trial court, after issuance of an order directing a hearing pursuant
to this section be held, shall advise all parties of the requirement of filing a
petition for extraordinary writ review as set forth in this subdivision in order
to preserve any right to appeal in these issues. This notice shall be made
orally to a party if the party is present at the time of the making of the order
or by first-class mail by the clerk of the court to the last known address of
a party not present at the time of the making of the order.

(B)  The prompt transmittal of the records from the trial court to the
appellate court.

(C)  That adequate time requirements for counsel and court personnel
exist to implement the objective of this subdivision.

(D)  That the parent or guardian, or their trial counsel or other counsel,
is charged with the responsibility of filing a petition for extraordinary writ
relief pursuant to this subdivision.

(4)  The intent of this subdivision is to do both of the following:
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(A)  Make every reasonable attempt to achieve a substantive and
meritorious review by the appellate court within the time specified in
Sections 366.21, 366.22, and 366.25 for holding a hearing pursuant to this
section.

(B)  Encourage the appellate court to determine all writ petitions filed
pursuant to this subdivision on their merits.

(5)  This subdivision shall only apply to cases in which an order to set a
hearing pursuant to this section is issued on or after January 1, 1995.

(m)  Except for subdivision (j), this section shall also apply to minors
adjudged wards pursuant to Section 727.31.

(n)  (1)  Notwithstanding Section 8704 of the Family Code or any other
provision of law, the court, at a hearing held pursuant to this section or
anytime thereafter, may designate a current caretaker as a prospective
adoptive parent if the child has lived with the caretaker for at least six
months, the caretaker currently expresses a commitment to adopt the child,
and the caretaker has taken at least one step to facilitate the adoption process.
In determining whether to make that designation, the court may take into
consideration whether the caretaker is listed in the preliminary assessment
prepared by the county department in accordance with subdivision (i) of
Section 366.21 as an appropriate person to be considered as an adoptive
parent for the child and the recommendation of the State Department of
Social Services or licensed adoption agency.

(2)  For purposes of this subdivision, steps to facilitate the adoption
process include, but are not limited to, the following:

(A)  Applying for an adoption home study.
(B)  Cooperating with an adoption home study.
(C)  Being designated by the court or the licensed adoption agency as the

adoptive family.
(D)  Requesting de facto parent status.
(E)  Signing an adoptive placement agreement.
(F)  Engaging in discussions regarding a postadoption contact agreement.
(G)  Working to overcome any impediments that have been identified by

the State Department of Social Services and the licensed adoption agency.
(H)  Attending classes required of prospective adoptive parents.
(3)  Prior to a change in placement and as soon as possible after a decision

is made to remove a child from the home of a designated prospective
adoptive parent, the agency shall notify the court, the designated prospective
adoptive parent or the current caretaker, if that caretaker would have met
the threshold criteria to be designated as a prospective adoptive parent
pursuant to paragraph (1) on the date of service of this notice, the child’s
attorney, and the child, if the child is 10 years of age or older, of the proposal
in the manner described in Section 16010.6.

(A)  Within five court days or seven calendar days, whichever is longer,
of the date of notification, the child, the child’s attorney, or the designated
prospective adoptive parent may file a petition with the court objecting to
the proposal to remove the child, or the court, upon its own motion, may
set a hearing regarding the proposal. The court may, for good cause, extend
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the filing period. A caretaker who would have met the threshold criteria to
be designated as a prospective adoptive parent pursuant to paragraph (1) on
the date of service of the notice of proposed removal of the child may file,
together with the petition under this subparagraph, a petition for an order
designating the caretaker as a prospective adoptive parent for purposes of
this subdivision.

(B)  A hearing ordered pursuant to this paragraph shall be held as soon
as possible and not later than five court days after the petition is filed with
the court or the court sets a hearing upon its own motion, unless the court
for good cause is unable to set the matter for hearing five court days after
the petition is filed, in which case the court shall set the matter for hearing
as soon as possible. At the hearing, the court shall determine whether the
caretaker has met the threshold criteria to be designated as a prospective
adoptive parent pursuant to paragraph (1), and whether the proposed removal
of the child from the home of the designated prospective adoptive parent is
in the child’s best interest, and the child may not be removed from the home
of the designated prospective adoptive parent unless the court finds that
removal is in the child’s best interest. If the court determines that the
caretaker did not meet the threshold criteria to be designated as a prospective
adoptive parent on the date of service of the notice of proposed removal of
the child, the petition objecting to the proposed removal filed by the caretaker
shall be dismissed. If the caretaker was designated as a prospective adoptive
parent prior to this hearing, the court shall inquire into any progress made
by the caretaker towards the adoption of the child since the caretaker was
designated as a prospective adoptive parent.

(C)  A determination by the court that the caretaker is a designated
prospective adoptive parent pursuant to paragraph (1) or subparagraph (B)
does not make the caretaker a party to the dependency proceeding nor does
it confer on the caretaker any standing to object to any other action of the
department or licensed adoption agency, unless the caretaker has been
declared a de facto parent by the court prior to the notice of removal served
pursuant to paragraph (3).

(D)  If a petition objecting to the proposal to remove the child is not filed,
and the court, upon its own motion, does not set a hearing, the child may
be removed from the home of the designated prospective adoptive parent
without a hearing.

(4)  Notwithstanding paragraph (3), if the State Department of Social
Services or a licensed adoption agency determines that the child must be
removed from the home of the caretaker who is or may be a designated
prospective adoptive parent immediately, due to a risk of physical or
emotional harm, the agency may remove the child from that home and is
not required to provide notice prior to the removal. However, as soon as
possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated prospective
adoptive parent, the child’s attorney, and the child, if the child is 10 years
of age or older, of the removal. Within five court days or seven calendar
days, whichever is longer, of the date of notification of the removal, the
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child, the child’s attorney, or the caretaker who is or may be a designated
prospective adoptive parent may petition for, or the court on its own motion
may set, a noticed hearing pursuant to paragraph (3). The court may, for
good cause, extend the filing period.

(5)  Except as provided in subdivision (b) of Section 366.28, an order by
the court issued after a hearing pursuant to this subdivision shall not be
appealable.

(6)  Nothing in this section shall preclude a county child protective
services agency from fully investigating and responding to alleged abuse
or neglect of a child pursuant to Section 11165.5 of the Penal Code.

(7)  The Judicial Council shall prepare forms to facilitate the filing of the
petitions described in this subdivision, which shall become effective on
January 1, 2006.

(o)  The implementation and operation of the amendments to paragraph
(3) of subdivision (c) and subparagraph (A) of paragraph (4) of subdivision
(c) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

(p)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 16. Section 366.26 is added to the Welfare and Institutions Code,
to read:

366.26. (a)  This section applies to children who are adjudged dependent
children of the juvenile court pursuant to subdivision (d) of Section 360.
The procedures specified herein are the exclusive procedures for conducting
these hearings; Part 2 (commencing with Section 3020) of Division 8 of the
Family Code is not applicable to these proceedings. Section 8616.5 of the
Family Code is applicable and available to all dependent children meeting
the requirements of that section, if the postadoption contact agreement has
been entered into voluntarily. For children who are adjudged dependent
children of the juvenile court pursuant to subdivision (d) of Section 360,
this section and Sections 8604, 8605, 8606, and 8700 of the Family Code
and Chapter 5 (commencing with Section 7660) of Part 3 of Division 12 of
the Family Code specify the exclusive procedures for permanently
terminating parental rights with regard to, or establishing legal guardianship
of, the child while the child is a dependent child of the juvenile court.

(b)  At the hearing, which shall be held in juvenile court for all children
who are dependents of the juvenile court, the court, in order to provide
stable, permanent homes for these children, shall review the report as
specified in Section 361.5, 366.21, 366.22, or 366.25, shall indicate that the
court has read and considered it, shall receive other evidence that the parties
may present, and then shall make findings and orders in the following order
of preference:

(1)  Terminate the rights of the parent or parents and order that the child
be placed for adoption and, upon the filing of a petition for adoption in the
juvenile court, order that a hearing be set. The court shall proceed with the
adoption after the appellate rights of the natural parents have been exhausted.
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(2)  Appoint a relative or relatives with whom the child is currently
residing as legal guardian or guardians for the child, and order that letters
of guardianship issue.

(3)  On making a finding under paragraph (3) of subdivision (c), identify
adoption as the permanent placement goal and order that efforts be made
to locate an appropriate adoptive family for the child within a period not to
exceed 180 days.

(4)  Appoint a nonrelative legal guardian for the child and order that letters
of guardianship issue.

(5)  Order that the child be placed in long-term foster care, subject to the
periodic review of the juvenile court under Section 366.3.

In choosing among the above alternatives the court shall proceed pursuant
to subdivision (c).

(c)  (1)  If the court determines, based on the assessment provided as
ordered under subdivision (i) of Section 366.21, subdivision (b) of Section
366.22, or subdivision (b) of Section 366.25, and any other relevant evidence,
by a clear and convincing standard, that it is likely the child will be adopted,
the court shall terminate parental rights and order the child placed for
adoption. The fact that the child is not yet placed in a preadoptive home nor
with a relative or foster family who is prepared to adopt the child, shall not
constitute a basis for the court to conclude that it is not likely the child will
be adopted. A finding under subdivision (b) or paragraph (1) of subdivision
(e) of Section 361.5 that reunification services shall not be offered, under
subdivision (e) of Section 366.21 that the whereabouts of a parent have been
unknown for six months or that the parent has failed to visit or contact the
child for six months, or that the parent has been convicted of a felony
indicating parental unfitness, or, under Section 366.21 or 366.22, that the
court has continued to remove the child from the custody of the parent or
guardian and has terminated reunification services, shall constitute a
sufficient basis for termination of parental rights. Under these circumstances,
the court shall terminate parental rights unless either of the following applies:

(A)  The child is living with a relative who is unable or unwilling to adopt
the child because of circumstances that do not include an unwillingness to
accept legal or financial responsibility for the child, but who is willing and
capable of providing the child with a stable and permanent environment
through legal guardianship, and the removal of the child from the custody
of his or her relative would be detrimental to the emotional well-being of
the child. For purposes of an Indian child, “relative” shall include an
“extended family member,” as defined in the federal Indian Child Welfare
Act (25 U.S.C. Sec. 1903(2)).

(B)  The court finds a compelling reason for determining that termination
would be detrimental to the child due to one or more of the following
circumstances:

(i)  The parents have maintained regular visitation and contact with the
child and the child would benefit from continuing the relationship.

(ii)  A child 12 years of age or older objects to termination of parental
rights.
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(iii)  The child is placed in a residential treatment facility, adoption is
unlikely or undesirable, and continuation of parental rights will not prevent
finding the child a permanent family placement if the parents cannot resume
custody when residential care is no longer needed.

(iv)  The child is living with a foster parent or Indian custodian who is
unable or unwilling to adopt the child because of exceptional circumstances,
that do not include an unwillingness to accept legal or financial responsibility
for the child, but who is willing and capable of providing the child with a
stable and permanent environment and the removal of the child from the
physical custody of his or her foster parent or Indian custodian would be
detrimental to the emotional well-being of the child. This clause does not
apply to any child who is either (I) under six years of age or (II) a member
of a sibling group where at least one child is under six years of age and the
siblings are, or should be, permanently placed together.

(v)  There would be substantial interference with a child’s sibling
relationship, taking into consideration the nature and extent of the
relationship, including, but not limited to, whether the child was raised with
a sibling in the same home, whether the child shared significant common
experiences or has existing close and strong bonds with a sibling, and
whether ongoing contact is in the child’s best interest, including the child’s
long-term emotional interest, as compared to the benefit of legal permanence
through adoption.

(vi)  The child is an Indian child and there is a compelling reason for
determining that termination of parental rights would not be in the best
interest of the child, including, but not limited to:

(I)  Termination of parental rights would substantially interfere with the
child’s connection to his or her tribal community or the child’s tribal
membership rights.

(II)  The child’s tribe has identified guardianship, long-term foster care
with a fit and willing relative, or another planned permanent living
arrangement for the child.

If the court finds that termination of parental rights would be detrimental
to the child pursuant to clause (i), (ii), (iii), (iv), (v), or (vi), it shall state its
reasons in writing or on the record.

(2)  The court shall not terminate parental rights if:
(A)  At each hearing at which the court was required to consider

reasonable efforts or services, the court has found that reasonable efforts
were not made or that reasonable services were not offered or provided.

(B)  In the case of an Indian child:
(i)  At the hearing terminating parental rights, the court has found that

active efforts were not made as required in Section 361.7.
(ii)  The court does not make a determination at the hearing terminating

parental rights, supported by evidence beyond a reasonable doubt, including
testimony of one or more “qualified expert witnesses” as defined in Section
224.6, that the continued custody of the child by the parent is likely to result
in serious emotional or physical damage to the child.
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(3)  If the court finds that termination of parental rights would not be
detrimental to the child pursuant to paragraph (1) and that the child has a
probability for adoption but is difficult to place for adoption and there is no
identified or available prospective adoptive parent, the court may identify
adoption as the permanent placement goal and without terminating parental
rights, order that efforts be made to locate an appropriate adoptive family
for the child, within the state or out of the state, within a period not to exceed
180 days. During this 180-day period, the public agency responsible for
seeking adoptive parents for each child shall, to the extent possible, ask
each child who is 10 years of age or older, to identify any individuals, other
than the child’s siblings, who are important to the child, in order to identify
potential adoptive parents. The public agency may ask any other child to
provide that information, as appropriate. During the 180-day period, the
public agency shall, to the extent possible, contact other private and public
adoption agencies regarding the availability of the child for adoption. During
the 180-day period, the public agency shall conduct the search for adoptive
parents in the same manner as prescribed for children in Sections 8708 and
8709 of the Family Code. At the expiration of this period, another hearing
shall be held and the court shall proceed pursuant to paragraph (1) or (4) of
subdivision (b). For purposes of this section, a child may only be found to
be difficult to place for adoption if there is no identified or available
prospective adoptive parent for the child because of the child’s membership
in a sibling group, or the presence of a diagnosed medical, physical, or
mental handicap, or the child is seven years of age or more.

(4)  (A)  If the court finds that adoption of the child or termination of
parental rights is not in the best interest of the child, because one of the
conditions in clause (i), (ii), (iii), (iv), (v), or (vi) of subparagraph (B) of
paragraph (1) or in paragraph (2) applies, the court shall either order that
the present caretakers or other appropriate persons shall become legal
guardians of the child or order that the child remain in long-term foster care.
Legal guardianship shall be considered before long-term foster care, if it is
in the best interests of the child and if a suitable guardian can be found. A
child who is 10 years of age or older, shall be asked to identify any
individuals, other than the child’s siblings, who are important to the child,
in order to identify potential guardians. The agency may ask any other child
to provide that information, as appropriate.

(B)  If the child is living with a relative or a foster parent who is willing
and capable of providing a stable and permanent environment, but not willing
to become a legal guardian, the child shall not be removed from the home
if the court finds the removal would be seriously detrimental to the emotional
well-being of the child because the child has substantial psychological ties
to the relative caretaker or foster parents.

(C)  The court shall also make an order for visitation with the parents or
guardians unless the court finds by a preponderance of the evidence that
the visitation would be detrimental to the physical or emotional well-being
of the child.

93

Ch. 287— 77 —

Appendix D  --  Page D-79



(5)  If the court finds that the child should not be placed for adoption, that
legal guardianship shall not be established, and that there are no suitable
foster parents except exclusive-use homes available to provide the child
with a stable and permanent environment, the court may order the care,
custody, and control of the child transferred from the county welfare
department to a licensed foster family agency. The court shall consider the
written recommendation of the county welfare director regarding the
suitability of the transfer. The transfer shall be subject to further court orders.

The licensed foster family agency shall place the child in a suitable
licensed or exclusive-use home that has been certified by the agency as
meeting licensing standards. The licensed foster family agency shall be
responsible for supporting the child and providing appropriate services to
the child, including those services ordered by the court. Responsibility for
the support of the child shall not, in and of itself, create liability on the part
of the foster family agency to third persons injured by the child. Those
children whose care, custody, and control are transferred to a foster family
agency shall not be eligible for foster care maintenance payments or child
welfare services, except for emergency response services pursuant to Section
16504.

(d)  The proceeding for the appointment of a guardian for a child who is
a dependent of the juvenile court shall be in the juvenile court. If the court
finds pursuant to this section that legal guardianship is the appropriate
permanent plan, it shall appoint the legal guardian and issue letters of
guardianship. The assessment prepared pursuant to subdivision (g) of Section
361.5, subdivision (i) of Section 366.21, subdivision (b) of Section 366.22,
and subdivision (b) of Section 366.25 shall be read and considered by the
court prior to the appointment, and this shall be reflected in the minutes of
the court. The person preparing the assessment may be called and examined
by any party to the proceeding.

(e)  The proceeding for the adoption of a child who is a dependent of the
juvenile court shall be in the juvenile court if the court finds pursuant to
this section that adoption is the appropriate permanent plan and the petition
for adoption is filed in the juvenile court. Upon the filing of a petition for
adoption, the juvenile court shall order that an adoption hearing be set. The
court shall proceed with the adoption after the appellate rights of the natural
parents have been exhausted. The full report required by Section 8715 of
the Family Code shall be read and considered by the court prior to the
adoption and this shall be reflected in the minutes of the court. The person
preparing the report may be called and examined by any party to the
proceeding. It is the intent of the Legislature, pursuant to this subdivision,
to give potential adoptive parents the option of filing in the juvenile court
the petition for the adoption of a child who is a dependent of the juvenile
court. Nothing in this section is intended to prevent the filing of a petition
for adoption in any other court as permitted by law, instead of in the juvenile
court.
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(f)  At the beginning of any proceeding pursuant to this section, if the
child or the parents are not being represented by previously retained or
appointed counsel, the court shall proceed as follows:

(1)  In accordance with subdivision (c) of Section 317, if a child before
the court is without counsel, the court shall appoint counsel unless the court
finds that the child would not benefit from the appointment of counsel. The
court shall state on the record its reasons for that finding.

(2)  If a parent appears without counsel and is unable to afford counsel,
the court shall appoint counsel for the parent, unless this representation is
knowingly and intelligently waived. The same counsel shall not be appointed
to represent both the child and his or her parent. The public defender or
private counsel may be appointed as counsel for the parent.

(3)  Private counsel appointed under this section shall receive a reasonable
sum for compensation and expenses, the amount of which shall be
determined by the court. The amount shall be paid by the real parties in
interest, other than the child, in any proportions the court deems just.
However, if the court finds that any of the real parties in interest are unable
to afford counsel, the amount shall be paid out of the general fund of the
county.

(g)  The court may continue the proceeding for a period of time not to
exceed 30 days as necessary to appoint counsel, and to enable counsel to
become acquainted with the case.

(h)  (1)  At all proceedings under this section, the court shall consider the
wishes of the child and shall act in the best interests of the child.

(2)  In accordance with Section 349, the child shall be present in court if
the child or the child’s counsel so requests or the court so orders. If the child
is 10 years of age or older and is not present at a hearing held pursuant to
this section, the court shall determine whether the minor was properly
notified of his or her right to attend the hearing and inquire as to the reason
why the child is not present.

(3)  (A)  The testimony of the child may be taken in chambers and outside
the presence of the child’s parent or parents, if the child’s parent or parents
are represented by counsel, the counsel is present, and any of the following
circumstances exists:

(i)  The court determines that testimony in chambers is necessary to ensure
truthful testimony.

(ii)  The child is likely to be intimidated by a formal courtroom setting.
(iii)  The child is afraid to testify in front of his or her parent or parents.
(B)  After testimony in chambers, the parent or parents of the child may

elect to have the court reporter read back the testimony or have the testimony
summarized by counsel for the parent or parents.

(C)  The testimony of a child also may be taken in chambers and outside
the presence of the guardian or guardians of a child under the circumstances
specified in this subdivision.

(i)  (1)  Any order of the court permanently terminating parental rights
under this section shall be conclusive and binding upon the child, upon the
parent or parents and upon all other persons who have been served with
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citation by publication or otherwise as provided in this chapter. After making
the order, the juvenile court shall have no power to set aside, change, or
modify it, except as provided in paragraph (2), but nothing in this section
shall be construed to limit the right to appeal the order.

(2)  A child who has not been adopted after the passage of at least three
years from the date the court terminated parental rights and for whom the
court has determined that adoption is no longer the permanent plan may
petition the juvenile court to reinstate parental rights pursuant to the
procedure prescribed by Section 388. The child may file the petition prior
to the expiration of this three-year period if the State Department of Social
Services or licensed adoption agency that is responsible for custody and
supervision of the child as described in subdivision (j) and the child stipulate
that the child is no longer likely to be adopted. A child over 12 years of age
shall sign the petition in the absence of a showing of good cause as to why
the child could not do so. If it appears that the best interests of the child
may be promoted by reinstatement of parental rights, the court shall order
that a hearing be held and shall give prior notice, or cause prior notice to
be given, to the social worker or probation officer and to the child’s attorney
of record, or, if there is no attorney of record for the child, to the child, and
the child’s tribe, if applicable, by means prescribed by subdivision (c) of
Section 297. The court shall order the child or the social worker or probation
officer to give prior notice of the hearing to the child’s former parent or
parents whose parental rights were terminated in the manner prescribed by
subdivision (f) of Section 294 where the recommendation is adoption. The
juvenile court shall grant the petition if it finds by clear and convincing
evidence that the child is no longer likely to be adopted and that
reinstatement of parental rights is in the child’s best interest. If the court
reinstates parental rights over a child who is under 12 years of age and for
whom the new permanent plan will not be reunification with a parent or
legal guardian, the court shall specify the factual basis for its findings that
it is in the best interest of the child to reinstate parental rights. This
subdivision is intended to be retroactive and applies to any child who is
under the jurisdiction of the juvenile court at the time of the hearing
regardless of the date parental rights were terminated.

(j)  If the court, by order or judgment, declares the child free from the
custody and control of both parents, or one parent if the other does not have
custody and control, the court shall at the same time order the child referred
to the State Department of Social Services or a licensed adoption agency
for adoptive placement by the agency. However, a petition for adoption
may not be granted until the appellate rights of the natural parents have been
exhausted. The State Department of Social Services or licensed adoption
agency shall be responsible for the custody and supervision of the child and
shall be entitled to the exclusive care and control of the child at all times
until a petition for adoption is granted, except as specified in subdivision
(n). With the consent of the agency, the court may appoint a guardian of
the child, who shall serve until the child is adopted.
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(k)  Notwithstanding any other provision of law, the application of any
person who, as a relative caretaker or foster parent, has cared for a dependent
child for whom the court has approved a permanent plan for adoption, or
who has been freed for adoption, shall be given preference with respect to
that child over all other applications for adoptive placement if the agency
making the placement determines that the child has substantial emotional
ties to the relative caretaker or foster parent and removal from the relative
caretaker or foster parent would be seriously detrimental to the child’s
emotional well-being.

As used in this subdivision, “preference” means that the application shall
be processed and, if satisfactory, the family study shall be completed before
the processing of the application of any other person for the adoptive
placement of the child.

(l)  (1)  An order by the court that a hearing pursuant to this section be
held is not appealable at any time unless all of the following apply:

(A)  A petition for extraordinary writ review was filed in a timely manner.
(B)  The petition substantively addressed the specific issues to be

challenged and supported that challenge by an adequate record.
(C)  The petition for extraordinary writ review was summarily denied or

otherwise not decided on the merits.
(2)  Failure to file a petition for extraordinary writ review within the

period specified by rule, to substantively address the specific issues
challenged, or to support that challenge by an adequate record shall preclude
subsequent review by appeal of the findings and orders made pursuant to
this section.

(3)  The Judicial Council shall adopt rules of court, effective January 1,
1995, to ensure all of the following:

(A)  A trial court, after issuance of an order directing a hearing pursuant
to this section be held, shall advise all parties of the requirement of filing a
petition for extraordinary writ review as set forth in this subdivision in order
to preserve any right to appeal in these issues. This notice shall be made
orally to a party if the party is present at the time of the making of the order
or by first-class mail by the clerk of the court to the last known address of
a party not present at the time of the making of the order.

(B)  The prompt transmittal of the records from the trial court to the
appellate court.

(C)  That adequate time requirements for counsel and court personnel
exist to implement the objective of this subdivision.

(D)  That the parent or guardian, or their trial counsel or other counsel,
is charged with the responsibility of filing a petition for extraordinary writ
relief pursuant to this subdivision.

(4)  The intent of this subdivision is to do both of the following:
(A)  Make every reasonable attempt to achieve a substantive and

meritorious review by the appellate court within the time specified in
Sections 366.21, 366.22, and 366.25 for holding a hearing pursuant to this
section.
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(B)  Encourage the appellate court to determine all writ petitions filed
pursuant to this subdivision on their merits.

(5)  This subdivision shall only apply to cases in which an order to set a
hearing pursuant to this section is issued on or after January 1, 1995.

(m)  Except for subdivision (j), this section shall also apply to minors
adjudged wards pursuant to Section 727.31.

(n)  (1)  Notwithstanding Section 8704 of the Family Code or any other
provision of law, the court, at a hearing held pursuant to this section or
anytime thereafter, may designate a current caretaker as a prospective
adoptive parent if the child has lived with the caretaker for at least six
months, the caretaker currently expresses a commitment to adopt the child,
and the caretaker has taken at least one step to facilitate the adoption process.
In determining whether to make that designation, the court may take into
consideration whether the caretaker is listed in the preliminary assessment
prepared by the county department in accordance with subdivision (i) of
Section 366.21 as an appropriate person to be considered as an adoptive
parent for the child and the recommendation of the State Department of
Social Services or licensed adoption agency.

(2)  For purposes of this subdivision, steps to facilitate the adoption
process include, but are not limited to, the following:

(A)  Applying for an adoption home study.
(B)  Cooperating with an adoption home study.
(C)  Being designated by the court or the licensed adoption agency as the

adoptive family.
(D)  Requesting de facto parent status.
(E)  Signing an adoptive placement agreement.
(F)  Engaging in discussions regarding a postadoption contact agreement.
(G)  Working to overcome any impediments that have been identified by

the State Department of Social Services and the licensed adoption agency.
(H)  Attending classes required of prospective adoptive parents.
(3)  Prior to a change in placement and as soon as possible after a decision

is made to remove a child from the home of a designated prospective
adoptive parent, the agency shall notify the court, the designated prospective
adoptive parent or the current caretaker, if that caretaker would have met
the threshold criteria to be designated as a prospective adoptive parent
pursuant to paragraph (1) on the date of service of this notice, the child’s
attorney, and the child, if the child is 10 years of age or older, of the proposal
in the manner described in Section 16010.6.

(A)  Within five court days or seven calendar days, whichever is longer,
of the date of notification, the child, the child’s attorney, or the designated
prospective adoptive parent may file a petition with the court objecting to
the proposal to remove the child, or the court, upon its own motion, may
set a hearing regarding the proposal. The court may, for good cause, extend
the filing period. A caretaker who would have met the threshold criteria to
be designated as a prospective adoptive parent pursuant to paragraph (1) on
the date of service of the notice of proposed removal of the child may file,
together with the petition under this subparagraph, a petition for an order
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designating the caretaker as a prospective adoptive parent for purposes of
this subdivision.

(B)  A hearing ordered pursuant to this paragraph shall be held as soon
as possible and not later than five court days after the petition is filed with
the court or the court sets a hearing upon its own motion, unless the court
for good cause is unable to set the matter for hearing five court days after
the petition is filed, in which case the court shall set the matter for hearing
as soon as possible. At the hearing, the court shall determine whether the
caretaker has met the threshold criteria to be designated as a prospective
adoptive parent pursuant to paragraph (1), and whether the proposed removal
of the child from the home of the designated prospective adoptive parent is
in the child’s best interest, and the child may not be removed from the home
of the designated prospective adoptive parent unless the court finds that
removal is in the child’s best interest. If the court determines that the
caretaker did not meet the threshold criteria to be designated as a prospective
adoptive parent on the date of service of the notice of proposed removal of
the child, the petition objecting to the proposed removal filed by the caretaker
shall be dismissed. If the caretaker was designated as a prospective adoptive
parent prior to this hearing, the court shall inquire into any progress made
by the caretaker towards the adoption of the child since the caretaker was
designated as a prospective adoptive parent.

(C)  A determination by the court that the caretaker is a designated
prospective adoptive parent pursuant to paragraph (1) or subparagraph (B)
does not make the caretaker a party to the dependency proceeding nor does
it confer on the caretaker any standing to object to any other action of the
department or licensed adoption agency, unless the caretaker has been
declared a de facto parent by the court prior to the notice of removal served
pursuant to paragraph (3).

(D)  If a petition objecting to the proposal to remove the child is not filed,
and the court, upon its own motion, does not set a hearing, the child may
be removed from the home of the designated prospective adoptive parent
without a hearing.

(4)  Notwithstanding paragraph (3), if the State Department of Social
Services or a licensed adoption agency determines that the child must be
removed from the home of the caretaker who is or may be a designated
prospective adoptive parent immediately, due to a risk of physical or
emotional harm, the agency may remove the child from that home and is
not required to provide notice prior to the removal. However, as soon as
possible and not longer than two court days after the removal, the agency
shall notify the court, the caretaker who is or may be a designated prospective
adoptive parent, the child’s attorney, and the child, if the child is 10 years
of age or older, of the removal. Within five court days or seven calendar
days, whichever is longer, of the date of notification of the removal, the
child, the child’s attorney, or the caretaker who is or may be a designated
prospective adoptive parent may petition for, or the court on its own motion
may set, a noticed hearing pursuant to paragraph (3). The court may, for
good cause, extend the filing period.
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(5)  Except as provided in subdivision (b) of Section 366.28, an order by
the court issued after a hearing pursuant to this subdivision shall not be
appealable.

(6)  Nothing in this section shall preclude a county child protective
services agency from fully investigating and responding to alleged abuse
or neglect of a child pursuant to Section 11165.5 of the Penal Code.

(7)  The Judicial Council shall prepare forms to facilitate the filing of the
petitions described in this subdivision, which shall become effective on
January 1, 2006.

(o)  The implementation and operation of the amendments to paragraph
(3) of subdivision (c) and subparagraph (A) of paragraph (4) of subdivision
(c) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

(p)  This section shall become operative on January 1, 2014.
SEC. 17. Section 366.3 of the Welfare and Institutions Code is amended

to read:
366.3. (a)  If a juvenile court orders a permanent plan of adoption, tribal

customary adoption, or legal guardianship pursuant to Section 360 or 366.26,
the court shall retain jurisdiction over the child until the child is adopted or
the legal guardianship is established, except as provided for in Section
366.29. The status of the child shall be reviewed every six months to ensure
that the adoption or legal guardianship is completed as expeditiously as
possible. When the adoption of the child has been granted, or in the case of
a tribal customary adoption, when the tribal customary adoption order has
been afforded full faith and credit and the petition for adoption has been
granted, the court shall terminate its jurisdiction over the child. Following
establishment of a legal guardianship, the court may continue jurisdiction
over the child as a dependent child of the juvenile court or may terminate
its dependency jurisdiction and retain jurisdiction over the child as a ward
of the legal guardianship, as authorized by Section 366.4. If, however, a
relative of the child is appointed the legal guardian of the child and the child
has been placed with the relative for at least 12 months, the court shall,
except if the relative guardian objects, or upon a finding of exceptional
circumstances, terminate its dependency jurisdiction and retain jurisdiction
over the child as a ward of the guardianship, as authorized by Section 366.4.
Following a termination of parental rights, the parent or parents shall not
be a party to, or receive notice of, any subsequent proceedings regarding
the child.

(b)  If the court has dismissed dependency jurisdiction following the
establishment of a legal guardianship, or no dependency jurisdiction attached
because of the granting of a legal guardianship pursuant to Section 360, and
the legal guardianship is subsequently revoked or otherwise terminated, the
county department of social services or welfare department shall notify the
juvenile court of this fact. The court may vacate its previous order dismissing
dependency jurisdiction over the child.

Notwithstanding Section 1601 of the Probate Code, the proceedings to
terminate a legal guardianship that has been granted pursuant to Section
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360 or 366.26 shall be held either in the juvenile court that retains jurisdiction
over the guardianship as authorized by Section 366.4 or the juvenile court
in the county where the guardian and child currently reside, based on the
best interests of the child, unless the termination is due to the emancipation
or adoption of the child. The juvenile court having jurisdiction over the
guardianship shall receive notice from the court in which the petition is filed
within five calendar days of the filing. Prior to the hearing on a petition to
terminate legal guardianship pursuant to this subdivision, the court shall
order the county department of social services or welfare department having
jurisdiction or jointly with the county department where the guardian and
child currently reside to prepare a report, for the court’s consideration, that
shall include an evaluation of whether the child could safely remain in, or
be returned to, the legal guardian’s home, without terminating the legal
guardianship, if services were provided to the child or legal guardian. If
applicable, the report shall also identify recommended family maintenance
or reunification services to maintain the legal guardianship and set forth a
plan for providing those services. If the petition to terminate legal
guardianship is granted, either juvenile court may resume dependency
jurisdiction over the child, and may order the county department of social
services or welfare department to develop a new permanent plan, which
shall be presented to the court within 60 days of the termination. If no
dependency jurisdiction has attached, the social worker shall make any
investigation he or she deems necessary to determine whether the child may
be within the jurisdiction of the juvenile court, as provided in Section 328.

Unless the parental rights of the child’s parent or parents have been
terminated, they shall be notified that the legal guardianship has been
revoked or terminated and shall be entitled to participate in the new
permanency planning hearing. The court shall try to place the child in another
permanent placement. At the hearing, the parents may be considered as
custodians but the child shall not be returned to the parent or parents unless
they prove, by a preponderance of the evidence, that reunification is the
best alternative for the child. The court may, if it is in the best interests of
the child, order that reunification services again be provided to the parent
or parents.

(c)  If, following the establishment of a legal guardianship, the county
welfare department becomes aware of changed circumstances that indicate
adoption or, for an Indian child, tribal customary adoption, may be an
appropriate plan for the child, the department shall so notify the court. The
court may vacate its previous order dismissing dependency jurisdiction over
the child and order that a hearing be held pursuant to Section 366.26 to
determine whether adoption or continued legal guardianship is the most
appropriate plan for the child. The hearing shall be held no later than 120
days from the date of the order. If the court orders that a hearing shall be
held pursuant to Section 366.26, the court shall direct the agency supervising
the child and the licensed county adoption agency, or the State Department
of Social Services if it is acting as an adoption agency in counties that are
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not served by a county adoption agency, to prepare an assessment under
subdivision (b) of Section 366.22.

(d)  If the child is in a placement other than the home of a legal guardian
and jurisdiction has not been dismissed, the status of the child shall be
reviewed at least every six months. The review of the status of a child for
whom the court has ordered parental rights terminated and who has been
ordered placed for adoption shall be conducted by the court. The review of
the status of a child for whom the court has not ordered parental rights
terminated and who has not been ordered placed for adoption may be
conducted by the court or an appropriate local agency. The court shall
conduct the review under the following circumstances:

(1)  Upon the request of the child’s parents or legal guardians.
(2)  Upon the request of the child.
(3)  It has been 12 months since a hearing held pursuant to Section 366.26

or an order that the child remain in long-term foster care pursuant to Section
366.21, 366.22, 366.25, 366.26, or subdivision (h).

(4)  It has been 12 months since a review was conducted by the court.
The court shall determine whether or not reasonable efforts to make and

finalize a permanent placement for the child have been made.
(e)  Except as provided in subdivision (g), at the review held every six

months pursuant to subdivision (d), the reviewing body shall inquire about
the progress being made to provide a permanent home for the child, shall
consider the safety of the child, and shall determine all of the following:

(1)  The continuing necessity for, and appropriateness of, the placement.
(2)  Identification of individuals other than the child’s siblings who are

important to a child who is 10 years of age or older and has been in
out-of-home placement for six months or longer, and actions necessary to
maintain the child’s relationship with those individuals, provided that those
relationships are in the best interest of the child. The social worker shall
ask every child who is 10 years of age or older and who has been in
out-of-home placement for six months or longer to identify individuals other
than the child’s siblings who are important to the child, and may ask any
other child to provide that information, as appropriate. The social worker
shall make efforts to identify other individuals who are important to the
child, consistent with the child’s best interests.

(3)  The continuing appropriateness and extent of compliance with the
permanent plan for the child, including efforts to maintain relationships
between a child who is 10 years of age or older and who has been in
out-of-home placement for six months or longer and individuals who are
important to the child and efforts to identify a prospective adoptive parent
or legal guardian, including, but not limited to, child-specific recruitment
efforts and listing on an adoption exchange.

(4)  The extent of the agency’s compliance with the child welfare services
case plan in making reasonable efforts either to return the child to the safe
home of the parent or to complete whatever steps are necessary to finalize
the permanent placement of the child. If the reviewing body determines that
a second period of reunification services is in the child’s best interests, and
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that there is a significant likelihood of the child’s return to a safe home due
to changed circumstances of the parent, pursuant to subdivision (f), the
specific reunification services required to effect the child’s return to a safe
home shall be described.

(5)  Whether there should be any limitation on the right of the parent or
guardian to make educational decisions for the child. That limitation shall
be specifically addressed in the court order and may not exceed what is
necessary to protect the child. If the court specifically limits the right of the
parent or guardian to make educational decisions for the child, the court
shall at the same time appoint a responsible adult to make educational
decisions for the child pursuant to Section 361.

(6)  The adequacy of services provided to the child. The court shall
consider the progress in providing the information and documents to the
child, as described in Section 391. The court shall also consider the need
for, and progress in providing, the assistance and services described in
paragraphs (3) and (4) of subdivision (b) of Section 391.

(7)  The extent of progress the parents or legal guardians have made
toward alleviating or mitigating the causes necessitating placement in foster
care.

(8)  The likely date by which the child may be returned to, and safely
maintained in, the home, placed for adoption, legal guardianship, in another
planned permanent living arrangement, or, for an Indian child, in consultation
with the child’s tribe, placed for tribal customary adoption.

(9)  Whether the child has any siblings under the court’s jurisdiction, and,
if any siblings exist, all of the following:

(A)  The nature of the relationship between the child and his or her
siblings.

(B)  The appropriateness of developing or maintaining the sibling
relationships pursuant to Section 16002.

(C)  If the siblings are not placed together in the same home, why the
siblings are not placed together and what efforts are being made to place
the siblings together, or why those efforts are not appropriate.

(D)  If the siblings are not placed together, the frequency and nature of
the visits between siblings.

(E)  The impact of the sibling relationships on the child’s placement and
planning for legal permanence.

The factors the court may consider as indicators of the nature of the child’s
sibling relationships include, but are not limited to, whether the siblings
were raised together in the same home, whether the siblings have shared
significant common experiences or have existing close and strong bonds,
whether either sibling expresses a desire to visit or live with his or her
sibling, as applicable, and whether ongoing contact is in the child’s best
emotional interests.

(10)  For a child who is 16 years of age or older, the services needed to
assist the child to make the transition from foster care to independent living.

The reviewing body shall determine whether or not reasonable efforts to
make and finalize a permanent placement for the child have been made.
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Each licensed foster family agency shall submit reports for each child in
its care, custody, and control to the court concerning the continuing
appropriateness and extent of compliance with the child’s permanent plan,
the extent of compliance with the case plan, and the type and adequacy of
services provided to the child.

(f)  Unless their parental rights have been permanently terminated, the
parent or parents of the child are entitled to receive notice of, and participate
in, those hearings. It shall be presumed that continued care is in the best
interests of the child, unless the parent or parents prove, by a preponderance
of the evidence, that further efforts at reunification are the best alternative
for the child. In those cases, the court may order that further reunification
services to return the child to a safe home environment be provided to the
parent or parents up to a period of six months, and family maintenance
services, as needed for an additional six months in order to return the child
to a safe home environment.

(g)  At the review conducted by the court and held at least every six
months, regarding a child for whom the court has ordered parental rights
terminated and who has been ordered placed for adoption, or, for an Indian
child for whom parental rights are not being terminated and a tribal
customary adoption is being considered, the county welfare department
shall prepare and present to the court a report describing the following:

(1)  The child’s present placement.
(2)  The child’s current physical, mental, emotional, and educational

status.
(3)  If the child has not been placed with a prospective adoptive parent

or guardian, identification of individuals, other than the child’s siblings,
who are important to the child and actions necessary to maintain the child’s
relationship with those individuals, provided that those relationships are in
the best interest of the child. The agency shall ask every child who is 10
years of age or older to identify any individuals who are important to him
or her, consistent with the child’s best interest, and may ask any child who
is younger than 10 years of age to provide that information as appropriate.
The agency shall make efforts to identify other individuals who are important
to the child.

(4)  Whether the child has been placed with a prospective adoptive parent
or parents.

(5)  Whether an adoptive placement agreement has been signed and filed.
(6)  If the child has not been placed with a prospective adoptive parent

or parents, the efforts made to identify an appropriate prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment efforts and listing on an adoption exchange.

(7)  Whether the final adoption order should include provisions for
postadoptive sibling contact pursuant to Section 366.29.

(8)  The progress of the search for an adoptive placement if one has not
been identified.

(9)  Any impediments to the adoption or the adoptive placement.
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(10)  The anticipated date by which the child will be adopted or placed
in an adoptive home.

(11)  The anticipated date by which an adoptive placement agreement
will be signed.

(12)  Recommendations for court orders that will assist in the placement
of the child for adoption or in the finalization of the adoption.

The court shall determine whether or not reasonable efforts to make and
finalize a permanent placement for the child have been made.

The court shall make appropriate orders to protect the stability of the
child and to facilitate and expedite the permanent placement and adoption
of the child.

(h)  At the review held pursuant to subdivision (d) for a child in long-term
foster care, the court shall consider all permanency planning options for the
child including whether the child should be returned to the home of the
parent, placed for adoption, or, for an Indian child, in consultation with the
child’s tribe, placed for tribal customary adoption, or appointed a legal
guardian, or, if compelling reasons exist for finding that none of the
foregoing options are in the best interest of the child, whether the child
should be placed in another planned permanent living arrangement. The
court shall order that a hearing be held pursuant to Section 366.26, unless
it determines by clear and convincing evidence that there is a compelling
reason for determining that a hearing held pursuant to Section 366.26 is not
in the best interest of the child because the child is being returned to the
home of the parent, the child is not a proper subject for adoption, or no one
is willing to accept legal guardianship. If the licensed county adoption
agency, or the department when it is acting as an adoption agency in counties
that are not served by a county adoption agency, has determined it is unlikely
that the child will be adopted or one of the conditions described in paragraph
(1) of subdivision (c) of Section 366.26 applies, that fact shall constitute a
compelling reason for purposes of this subdivision. Only upon that
determination may the court order that the child remain in foster care, without
holding a hearing pursuant to Section 366.26.

(i)  If, as authorized by subdivision (h), the court orders a hearing pursuant
to Section 366.26, the court shall direct the agency supervising the child
and the licensed county adoption agency, or the State Department of Social
Services when it is acting as an adoption agency in counties that are not
served by a county adoption agency, to prepare an assessment as provided
for in subdivision (i) of Section 366.21 or subdivision (b) of Section 366.22.
A hearing held pursuant to Section 366.26 shall be held no later than 120
days from the date of the 12-month review at which it is ordered, and at that
hearing the court shall determine whether adoption, tribal customary
adoption, legal guardianship, or long-term foster care is the most appropriate
plan for the child.

(j)  The implementation and operation of the amendments to subdivision
(e) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.
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(k)  The reviews conducted pursuant to subdivision (a) or (d) may be
conducted earlier than every six months if the court determines that an
earlier review is in the best interests of the child or as court rules prescribe.

(l)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 18. Section 366.3 is added to the Welfare and Institutions Code,
to read:

366.3. (a)  If a juvenile court orders a permanent plan of adoption or
legal guardianship pursuant to Section 360 or 366.26, the court shall retain
jurisdiction over the child until the child is adopted or the legal guardianship
is established, except as provided for in Section 366.29. The status of the
child shall be reviewed every six months to ensure that the adoption or legal
guardianship is completed as expeditiously as possible. When the adoption
of the child has been granted, the court shall terminate its jurisdiction over
the child. Following establishment of a legal guardianship, the court may
continue jurisdiction over the child as a dependent child of the juvenile court
or may terminate its dependency jurisdiction and retain jurisdiction over
the child as a ward of the legal guardianship, as authorized by Section 366.4.
If, however, a relative of the child is appointed the legal guardian of the
child and the child has been placed with the relative for at least 12 months,
the court shall, except if the relative guardian objects, or upon a finding of
exceptional circumstances, terminate its dependency jurisdiction and retain
jurisdiction over the child as a ward of the guardianship, as authorized by
Section 366.4. Following a termination of parental rights, the parent or
parents shall not be a party to, or receive notice of, any subsequent
proceedings regarding the child.

(b)  If the court has dismissed dependency jurisdiction following the
establishment of a legal guardianship, or no dependency jurisdiction attached
because of the granting of a legal guardianship pursuant to Section 360, and
the legal guardianship is subsequently revoked or otherwise terminated, the
county department of social services or welfare department shall notify the
juvenile court of this fact. The court may vacate its previous order dismissing
dependency jurisdiction over the child.

Notwithstanding Section 1601 of the Probate Code, the proceedings to
terminate a legal guardianship that has been granted pursuant to Section
360 or 366.26 shall be held either in the juvenile court that retains jurisdiction
over the guardianship as authorized by Section 366.4 or the juvenile court
in the county where the guardian and child currently reside, based on the
best interests of the child, unless the termination is due to the emancipation
or adoption of the child. The juvenile court having jurisdiction over the
guardianship shall receive notice from the court in which the petition is filed
within five calendar days of the filing. Prior to the hearing on a petition to
terminate legal guardianship pursuant to this subdivision, the court shall
order the county department of social services or welfare department having
jurisdiction or jointly with the county department where the guardian and
child currently reside to prepare a report, for the court’s consideration, that
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shall include an evaluation of whether the child could safely remain in, or
be returned to, the legal guardian’s home, without terminating the legal
guardianship, if services were provided to the child or legal guardian. If
applicable, the report shall also identify recommended family maintenance
or reunification services to maintain the legal guardianship and set forth a
plan for providing those services. If the petition to terminate legal
guardianship is granted, either juvenile court may resume dependency
jurisdiction over the child, and may order the county department of social
services or welfare department to develop a new permanent plan, which
shall be presented to the court within 60 days of the termination. If no
dependency jurisdiction has attached, the social worker shall make any
investigation he or she deems necessary to determine whether the child may
be within the jurisdiction of the juvenile court, as provided in Section 328.

Unless the parental rights of the child’s parent or parents have been
terminated, they shall be notified that the legal guardianship has been
revoked or terminated and shall be entitled to participate in the new
permanency planning hearing. The court shall try to place the child in another
permanent placement. At the hearing, the parents may be considered as
custodians but the child shall not be returned to the parent or parents unless
they prove, by a preponderance of the evidence, that reunification is the
best alternative for the child. The court may, if it is in the best interests of
the child, order that reunification services again be provided to the parent
or parents.

(c)  If, following the establishment of a legal guardianship, the county
welfare department becomes aware of changed circumstances that indicate
adoption may be an appropriate plan for the child, the department shall so
notify the court. The court may vacate its previous order dismissing
dependency jurisdiction over the child and order that a hearing be held
pursuant to Section 366.26 to determine whether adoption or continued
legal guardianship is the most appropriate plan for the child. The hearing
shall be held no later than 120 days from the date of the order. If the court
orders that a hearing shall be held pursuant to Section 366.26, the court shall
direct the agency supervising the child and the licensed county adoption
agency, or the State Department of Social Services if it is acting as an
adoption agency in counties that are not served by a county adoption agency,
to prepare an assessment under subdivision (b) of Section 366.22.

(d)  If the child is in a placement other than the home of a legal guardian
and jurisdiction has not been dismissed, the status of the child shall be
reviewed at least every six months. The review of the status of a child for
whom the court has ordered parental rights terminated and who has been
ordered placed for adoption shall be conducted by the court. The review of
the status of a child for whom the court has not ordered parental rights
terminated and who has not been ordered placed for adoption may be
conducted by the court or an appropriate local agency. The court shall
conduct the review under the following circumstances:

(1)  Upon the request of the child’s parents or legal guardians.
(2)  Upon the request of the child.
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(3)  It has been 12 months since a hearing held pursuant to Section 366.26
or an order that the child remain in long-term foster care pursuant to Section
366.21, 366.22, 366.25, 366.26, or subdivision (h).

(4)  It has been 12 months since a review was conducted by the court.
The court shall determine whether or not reasonable efforts to make and

finalize a permanent placement for the child have been made.
(e)  Except as provided in subdivision (g), at the review held every six

months pursuant to subdivision (d), the reviewing body shall inquire about
the progress being made to provide a permanent home for the child, shall
consider the safety of the child, and shall determine all of the following:

(1)  The continuing necessity for, and appropriateness of, the placement.
(2)  Identification of individuals other than the child’s siblings who are

important to a child who is 10 years of age or older and has been in
out-of-home placement for six months or longer, and actions necessary to
maintain the child’s relationship with those individuals, provided that those
relationships are in the best interest of the child. The social worker shall
ask every child who is 10 years of age or older and who has been in
out-of-home placement for six months or longer to identify individuals other
than the child’s siblings who are important to the child, and may ask any
other child to provide that information, as appropriate. The social worker
shall make efforts to identify other individuals who are important to the
child, consistent with the child’s best interests.

(3)  The continuing appropriateness and extent of compliance with the
permanent plan for the child, including efforts to maintain relationships
between a child who is 10 years of age or older and who has been in
out-of-home placement for six months or longer and individuals who are
important to the child and efforts to identify a prospective adoptive parent
or legal guardian, including, but not limited to, child-specific recruitment
efforts and listing on an adoption exchange.

(4)  The extent of the agency’s compliance with the child welfare services
case plan in making reasonable efforts either to return the child to the safe
home of the parent or to complete whatever steps are necessary to finalize
the permanent placement of the child. If the reviewing body determines that
a second period of reunification services is in the child’s best interests, and
that there is a significant likelihood of the child’s return to a safe home due
to changed circumstances of the parent, pursuant to subdivision (f), the
specific reunification services required to effect the child’s return to a safe
home shall be described.

(5)  Whether there should be any limitation on the right of the parent or
guardian to make educational decisions for the child. That limitation shall
be specifically addressed in the court order and may not exceed what is
necessary to protect the child. If the court specifically limits the right of the
parent or guardian to make educational decisions for the child, the court
shall at the same time appoint a responsible adult to make educational
decisions for the child pursuant to Section 361.

(6)  The adequacy of services provided to the child. The court shall
consider the progress in providing the information and documents to the
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child, as described in Section 391. The court shall also consider the need
for, and progress in providing, the assistance and services described in
paragraphs (3) and (4) of subdivision (b) of Section 391.

(7)  The extent of progress the parents or legal guardians have made
toward alleviating or mitigating the causes necessitating placement in foster
care.

(8)  The likely date by which the child may be returned to, and safely
maintained in, the home, placed for adoption, legal guardianship, or in
another planned permanent living arrangement.

(9)  Whether the child has any siblings under the court’s jurisdiction, and,
if any siblings exist, all of the following:

(A)  The nature of the relationship between the child and his or her
siblings.

(B)  The appropriateness of developing or maintaining the sibling
relationships pursuant to Section 16002.

(C)  If the siblings are not placed together in the same home, why the
siblings are not placed together and what efforts are being made to place
the siblings together, or why those efforts are not appropriate.

(D)  If the siblings are not placed together, the frequency and nature of
the visits between siblings.

(E)  The impact of the sibling relationships on the child’s placement and
planning for legal permanence.

The factors the court may consider as indicators of the nature of the child’s
sibling relationships include, but are not limited to, whether the siblings
were raised together in the same home, whether the siblings have shared
significant common experiences or have existing close and strong bonds,
whether either sibling expresses a desire to visit or live with his or her
sibling, as applicable, and whether ongoing contact is in the child’s best
emotional interests.

(10)  For a child who is 16 years of age or older, the services needed to
assist the child to make the transition from foster care to independent living.

The reviewing body shall determine whether or not reasonable efforts to
make and finalize a permanent placement for the child have been made.

Each licensed foster family agency shall submit reports for each child in
its care, custody, and control to the court concerning the continuing
appropriateness and extent of compliance with the child’s permanent plan,
the extent of compliance with the case plan, and the type and adequacy of
services provided to the child.

(f)  Unless their parental rights have been permanently terminated, the
parent or parents of the child are entitled to receive notice of, and participate
in, those hearings. It shall be presumed that continued care is in the best
interests of the child, unless the parent or parents prove, by a preponderance
of the evidence, that further efforts at reunification are the best alternative
for the child. In those cases, the court may order that further reunification
services to return the child to a safe home environment be provided to the
parent or parents up to a period of six months, and family maintenance
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services, as needed for an additional six months in order to return the child
to a safe home environment.

(g)  At the review conducted by the court and held at least every six
months, regarding a child for whom the court has ordered parental rights
terminated and who has been ordered placed for adoption, the county welfare
department shall prepare and present to the court a report describing the
following:

(1)  The child’s present placement.
(2)  The child’s current physical, mental, emotional, and educational

status.
(3)  If the child has not been placed with a prospective adoptive parent

or guardian, identification of individuals, other than the child’s siblings,
who are important to the child and actions necessary to maintain the child’s
relationship with those individuals, provided that those relationships are in
the best interest of the child. The agency shall ask every child who is 10
years of age or older to identify any individuals who are important to him
or her, consistent with the child’s best interest, and may ask any child who
is younger than 10 years of age to provide that information as appropriate.
The agency shall make efforts to identify other individuals who are important
to the child.

(4)  Whether the child has been placed with a prospective adoptive parent
or parents.

(5)  Whether an adoptive placement agreement has been signed and filed.
(6)  If the child has not been placed with a prospective adoptive parent

or parents, the efforts made to identify an appropriate prospective adoptive
parent or legal guardian, including, but not limited to, child-specific
recruitment efforts and listing on an adoption exchange.

(7)  Whether the final adoption order should include provisions for
postadoptive sibling contact pursuant to Section 366.29.

(8)  The progress of the search for an adoptive placement if one has not
been identified.

(9)  Any impediments to the adoption or the adoptive placement.
(10)  The anticipated date by which the child will be adopted or placed

in an adoptive home.
(11)  The anticipated date by which an adoptive placement agreement

will be signed.
(12)  Recommendations for court orders that will assist in the placement

of the child for adoption or in the finalization of the adoption.
The court shall determine whether or not reasonable efforts to make and

finalize a permanent placement for the child have been made.
The court shall make appropriate orders to protect the stability of the

child and to facilitate and expedite the permanent placement and adoption
of the child.

(h)  At the review held pursuant to subdivision (d) for a child in long-term
foster care, the court shall consider all permanency planning options for the
child including whether the child should be returned to the home of the
parent, placed for adoption, or appointed a legal guardian, or, if compelling
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reasons exist for finding that none of the foregoing options are in the best
interest of the child, whether the child should be placed in another planned
permanent living arrangement. The court shall order that a hearing be held
pursuant to Section 366.26, unless it determines by clear and convincing
evidence that there is a compelling reason for determining that a hearing
held pursuant to Section 366.26 is not in the best interest of the child because
the child is being returned to the home of the parent, the child is not a proper
subject for adoption, or no one is willing to accept legal guardianship. If
the licensed county adoption agency, or the department when it is acting as
an adoption agency in counties that are not served by a county adoption
agency, has determined it is unlikely that the child will be adopted or one
of the conditions described in paragraph (1) of subdivision (c) of Section
366.26 applies, that fact shall constitute a compelling reason for purposes
of this subdivision. Only upon that determination may the court order that
the child remain in foster care, without holding a hearing pursuant to Section
366.26.

(i)  If, as authorized by subdivision (h), the court orders a hearing pursuant
to Section 366.26, the court shall direct the agency supervising the child
and the licensed county adoption agency, or the State Department of Social
Services when it is acting as an adoption agency in counties that are not
served by a county adoption agency, to prepare an assessment as provided
for in subdivision (i) of Section 366.21 or subdivision (b) of Section 366.22.
A hearing held pursuant to Section 366.26 shall be held no later than 120
days from the date of the 12-month review at which it is ordered, and at that
hearing the court shall determine whether adoption, legal guardianship, or
long-term foster care is the most appropriate plan for the child.

(j)  The implementation and operation of the amendments to subdivision
(e) enacted at the 2005–06 Regular Session shall be subject to appropriation
through the budget process and by phase, as provided in Section 366.35.

(k)  The reviews conducted pursuant to subdivision (a) or (d) may be
conducted earlier than every six months if the court determines that an
earlier review is in the best interests of the child or as court rules prescribe.

(l)  This section shall become operative on January 1, 2014.
SEC. 19. Section 16120 of the Welfare and Institutions Code is amended

to read:
16120. A child shall be eligible for Adoption Assistance Program benefits

if all of the conditions specified in subdivisions (a) to (l), inclusive, are met
or if the conditions specified in subdivision (m) are met.

(a)  It has been determined that the child cannot or should not be returned
to the home of his or her parents as evidenced by a petition for termination
of parental rights, a court order terminating parental rights, or a signed
relinquishment, or, in the case of a tribal customary adoption, if the court
has given full faith and credit to a tribal customary adoption order as
provided for pursuant to paragraph (2) of subdivision (e) of Section 366.26.

(b)  The child has at least one of the following characteristics that are
barriers to his or her adoption:
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(1)  Adoptive placement without financial assistance is unlikely because
of membership in a sibling group that should remain intact or by virtue of
race, ethnicity, color, language, three years of age or older, or parental
background of a medical or behavioral nature that can be determined to
adversely affect the development of the child.

(2)  Adoptive placement without financial assistance is unlikely because
the child has a mental, physical, emotional, or medical disability that has
been certified by a licensed professional competent to make an assessment
and operating within the scope of his or her profession. This paragraph shall
also apply to children with a developmental disability, as defined in
subdivision (a) of Section 4512, including those determined to require
out-of-home nonmedical care, as described in Section 11464.

(c)  The need for adoption subsidy is evidenced by an unsuccessful search
for an adoptive home to take the child without financial assistance, as
documented in the case file of the prospective adoptive child. The
requirement for this search shall be waived when it would be against the
best interest of the child because of the existence of significant emotional
ties with prospective adoptive parents while in the care of these persons as
a foster child.

(d)  The child is under 18 years of age, or under 21 years of age and has
a mental or physical handicap that warrants the continuation of assistance.

(e)  The adoptive family is responsible for the child pursuant to the terms
of an adoptive placement agreement or a final decree of adoption and has
signed an adoption assistance agreement.

(f)  The adoptive family is legally responsible for the support of the child
and the child is receiving support from the adoptive parent.

(g)  The department or the county responsible for determining the child’s
Adoption Assistance Program eligibility status and for providing financial
aid, and the prospective adoptive parent, prior to or at the time the adoption
decree is issued by the court, have signed an adoption assistance agreement
that stipulates the need for, and the amount of, Adoption Assistance Program
benefits.

(h)  The prospective adoptive parent or any adult living in the prospective
adoptive home has completed the criminal background check requirements
pursuant to Section 671(a)(20)(A) and (C) of Title 42 of the United States
Code.

(i)  To be eligible for state funding, the child is the subject of an agency
adoption, as defined in Section 8506 of the Family Code and was any of
the following:

(1)  Under the supervision of a county welfare department as the subject
of a legal guardianship or juvenile court dependency.

(2)  Relinquished for adoption to a licensed California private or public
adoption agency, or another public agency operating a Title IV-E program
on behalf of the state, and would have otherwise been at risk of dependency
as certified by the responsible public child welfare agency.

(3)  Committed to the care of the department pursuant to Section 8805
or 8918 of the Family Code.
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(4)  The child is an Indian child and the subject of an order of adoption
based on tribal customary adoption of an Indian child, as described in Section
366.24. Notwithstanding Section 8600.5 of the Family Code, for purposes
of this subdivision a tribal customary adoption shall be considered an agency
adoption.

(j)  To be eligible for federal funding, in the case of a child who is not an
applicable child for the federal fiscal year as defined in subdivision (n), the
child meets any of the following criteria:

(1)  Prior to the finalization of an agency adoption, as defined in Section
8506 of the Family Code, or an independent adoption, as defined in Section
8524 of the Family Code, is filed, the child has met the requirements to
receive federal supplemental security income benefits pursuant to Subchapter
16 (commencing with Section 1381) of Chapter 7 of Title 42 of the United
States Code, as determined and documented by the federal Social Security
Administration.

(2)  The child was removed from the home of a specified relative and the
child would have been AFDC-eligible in the home of removal according to
Section 606(a) or 607 of Title 42 of the United States Code, as those sections
were in effect on July 16, 1996, in the month of the voluntary placement
agreement or in the month court proceedings are initiated to remove the
child, resulting in a judicial determination that continuation in the home
would be contrary to the child’s welfare. The child must have been living
with the specified relative from whom he or she was removed within six
months of the month the voluntary placement agreement was signed or the
petition to remove was filed.

(3)  The child was voluntarily relinquished to a licensed public or private
adoption agency, or another public agency operating a Title IV-E program
on behalf of the state, and there is a petition to the court to remove the child
from the home within six months of the time the child lived with a specified
relative and a subsequent judicial determination that remaining in the home
would be contrary to the child’s welfare.

(4)  Title IV-E foster care maintenance was paid on behalf of the child’s
minor parent and covered the cost of the minor parent’s child while the child
was in the foster family home or child care institution with the minor parent.

(5)  The child is an Indian child and the subject of an order of adoption
based on tribal customary adoption of an Indian child, as described in Section
366.24.

(k)  To be eligible for federal funding, in the case of a child who is an
applicable child for the federal fiscal year, as defined in subdivision (n), the
child meets any of the following criteria:

(1)  At the time of initiation of adoptive proceedings was in the care of a
public or licensed private child placement agency or Indian tribal
organization pursuant to either of the following:

(A)  An involuntary removal of the child from the home in accordance
with a judicial determination to the effect that continuation in the home
would be contrary to the welfare of the child.

(B)  A voluntary placement agreement or a voluntary relinquishment.
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(2)  He or she meets all medical or disability requirements of Title XVI
with respect to eligibility for supplemental security income benefits.

(3)  He or she was residing in a foster family home or a child care
institution with the child’s minor parent, and the child’s minor parent was
in the foster family home or child care institution pursuant to either of the
following:

(A)  An involuntary removal of the child from the home in accordance
with a judicial determination to the effect that continuation in the home
would be contrary to the welfare of the child.

(B)  A voluntary placement agreement or voluntary relinquishment.
(4)  The child is an Indian child and the subject of an order of adoption

based on tribal customary adoption of an Indian child, as described in Section
366.24.

(l)  The child is a citizen of the United States or a qualified alien as defined
in Section 1641 of Title 8 of the United States Code. If the child is a qualified
alien who entered the United States on or after August 22, 1996, and is
placed with an unqualified alien, the child must meet the five-year residency
requirement pursuant to Section 673(a)(2)(B) of Title 42 of the United States
Code, unless the child is a member of one of the excepted groups pursuant
to Section 1612(b) of Title 8 of the United States Code.

(m)  A child shall be eligible for Adoption Assistance Program benefits
if the following conditions are met:

(1)  The child received Adoption Assistance Program benefits with respect
to a prior adoption and the child is again available for adoption because the
prior adoption was dissolved and the parental rights of the adoptive parents
were terminated or because the child’s adoptive parents died and the child
meets the special needs criteria described in subdivisions (a) to (c), inclusive.

(2)  To receive federal funding, the citizenship requirements in subdivision
(l).

(n)  (1)  Except as provided in this subdivision, “applicable child” means
a child for whom an adoption assistance agreement is entered into under
this section during any federal fiscal year described in this subdivision if
the child attained the applicable age for that federal fiscal year before the
end of that federal fiscal year.

(A)  For federal fiscal year 2010, the applicable age is 16 years.
(B)  For federal fiscal year 2011, the applicable age is 14 years.
(C)  For federal fiscal year 2012, the applicable age is 12 years.
(D)  For federal fiscal year 2013, the applicable age is 10 years.
(E)  For federal fiscal year 2014, the applicable age is 8 years.
(F)  For federal fiscal year 2015, the applicable age is 6 years.
(G)  For federal fiscal year 2016, the applicable age is 4 years.
(H)  For federal fiscal year 2017, the applicable age is 2 years.
(I)  For federal fiscal year 2018 and thereafter, any age.
(2)  Beginning with the 2010 federal fiscal year, the term “applicable

child” shall include a child of any age on the date on which an adoption
assistance agreement is entered into on behalf of the child under this section
if the child meets both of the following criteria:
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(A)  He or she has been in foster care under the responsibility of the state
for at least 60 consecutive months.

(B)  He or she meets the requirements of subdivision (k).
(3)  Beginning with the 2010 federal fiscal year, an applicable child shall

include a child of any age on the date that an adoption assistance agreement
is entered into on behalf of the child under this section, without regard to
whether the child is described in paragraph (2), if the child meets all of the
following criteria:

(A)  He or she is a sibling of a child who is an applicable child for the
federal fiscal year, under subdivision (n) or paragraph (2).

(B)  He or she is to be placed in the same adoption placement as an
“applicable child” for the federal fiscal year who is their sibling.

(C)  He or she meets the requirements of subdivision (k).
(o)  This section shall remain in effect only until January 1, 2014, and as

of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 20. Section 16120 is added to the Welfare and Institutions Code,
to read:

16120. A child shall be eligible for Adoption Assistance Program benefits
if all of the conditions specified in subdivisions (a) to (l), inclusive, are met
or if the conditions specified in subdivision (m) are met.

(a)  It has been determined that the child cannot or should not be returned
to the home of his or her parents as evidenced by a petition for termination
of parental rights, a court order terminating parental rights, or a signed
relinquishment.

(b)  The child has at least one of the following characteristics that are
barriers to his or her adoption:

(1)  Adoptive placement without financial assistance is unlikely because
of membership in a sibling group that should remain intact or by virtue of
race, ethnicity, color, language, three years of age or older, or parental
background of a medical or behavioral nature that can be determined to
adversely affect the development of the child.

(2)  Adoptive placement without financial assistance is unlikely because
the child has a mental, physical, emotional, or medical disability that has
been certified by a licensed professional competent to make an assessment
and operating within the scope of his or her profession. This paragraph shall
also apply to children with a developmental disability, as defined in
subdivision (a) of Section 4512, including those determined to require
out-of-home nonmedical care, as described in Section 11464.

(c)  The need for adoption subsidy is evidenced by an unsuccessful search
for an adoptive home to take the child without financial assistance, as
documented in the case file of the prospective adoptive child. The
requirement for this search shall be waived when it would be against the
best interest of the child because of the existence of significant emotional
ties with prospective adoptive parents while in the care of these persons as
a foster child.
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(d)  The child is under 18 years of age, or under 21 years of age and has
a mental or physical handicap that warrants the continuation of assistance.

(e)  The adoptive family is responsible for the child pursuant to the terms
of an adoptive placement agreement or a final decree of adoption and has
signed an adoption assistance agreement.

(f)  The adoptive family is legally responsible for the support of the child
and the child is receiving support from the adoptive parent.

(g)  The department or the county responsible for determining the child’s
Adoption Assistance Program eligibility status and for providing financial
aid, and the prospective adoptive parent, prior to or at the time the adoption
decree is issued by the court, have signed an adoption assistance agreement
that stipulates the need for, and the amount of, Adoption Assistance Program
benefits.

(h)  The prospective adoptive parent or any adult living in the prospective
adoptive home has completed the criminal background check requirements
pursuant to Section 671(a)(20)(A) and (C) of Title 42 of the United States
Code.

(i)  To be eligible for state funding, the child is the subject of an agency
adoption, as defined in Section 8506 of the Family Code and was any of
the following:

(1)  Under the supervision of a county welfare department as the subject
of a legal guardianship or juvenile court dependency.

(2)  Relinquished for adoption to a licensed California private or public
adoption agency, or another public agency operating a Title IV-E program
on behalf of the state, and would have otherwise been at risk of dependency
as certified by the responsible public child welfare agency.

(3)  Committed to the care of the department pursuant to Section 8805
or 8918 of the Family Code.

(j)  To be eligible for federal funding, in the case of a child who is not an
applicable child for the federal fiscal year as defined in subdivision (n), the
child meets any of the following criteria:

(1)  Prior to the finalization of an agency adoption, as defined in Section
8506 of the Family Code, or an independent adoption, as defined in Section
8524 of the Family Code, is filed, the child has met the requirements to
receive federal supplemental security income benefits pursuant to Subchapter
16 (commencing with Section 1381) of Chapter 7 of Title 42 of the United
States Code, as determined and documented by the federal Social Security
Administration.

(2)  The child was removed from the home of a specified relative and the
child would have been AFDC-eligible in the home of removal according to
Section 606(a) or 607 of Title 42 of the United States Code, as those sections
were in effect on July 16, 1996, in the month of the voluntary placement
agreement or in the month court proceedings are initiated to remove the
child, resulting in a judicial determination that continuation in the home
would be contrary to the child’s welfare. The child must have been living
with the specified relative from whom he or she was removed within six
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months of the month the voluntary placement agreement was signed or the
petition to remove was filed.

(3)  The child was voluntarily relinquished to a licensed public or private
adoption agency, or another public agency operating a Title IV-E program
on behalf of the state, and there is a petition to the court to remove the child
from the home within six months of the time the child lived with a specified
relative and a subsequent judicial determination that remaining in the home
would be contrary to the child’s welfare.

(4)  Title IV-E foster care maintenance was paid on behalf of the child’s
minor parent and covered the cost of the minor parent’s child while the child
was in the foster family home or child care institution with the minor parent.

(k)  To be eligible for federal funding, in the case of a child who is an
applicable child for the federal fiscal year, as defined in subdivision (n), the
child meets any of the following criteria:

(1)  At the time of initiation of adoptive proceedings was in the care of a
public or licensed private child placement agency or Indian tribal
organization pursuant to either of the following:

(A)  An involuntary removal of the child from the home in accordance
with a judicial determination to the effect that continuation in the home
would be contrary to the welfare of the child.

(B)  A voluntary placement agreement or a voluntary relinquishment.
(2)  He or she meets all medical or disability requirements of Title XVI

with respect to eligibility for supplemental security income benefits.
(3)  He or she was residing in a foster family home or a child care

institution with the child’s minor parent, and the child’s minor parent was
in the foster family home or child care institution pursuant to either of the
following:

(A)  An involuntary removal of the child from the home in accordance
with a judicial determination to the effect that continuation in the home
would be contrary to the welfare of the child.

(B)  A voluntary placement agreement or voluntary relinquishment.
(l)  The child is a citizen of the United States or a qualified alien as defined

in Section 1641 of Title 8 of the United States Code. If the child is a qualified
alien who entered the United States on or after August 22, 1996, and is
placed with an unqualified alien, the child must meet the five-year residency
requirement pursuant to Section 673(a)(2)(B) of Title 42 of the United States
Code, unless the child is a member of one of the excepted groups pursuant
to Section 1612(b) of Title 8 of the United States Code.

(m)  A child shall be eligible for Adoption Assistance Program benefits
if the following conditions are met:

(1)  The child received Adoption Assistance Program benefits with respect
to a prior adoption and the child is again available for adoption because the
prior adoption was dissolved and the parental rights of the adoptive parents
were terminated or because the child’s adoptive parents died and the child
meets the special needs criteria described in subdivisions (a) to (c), inclusive.

(2)  To receive federal funding, the citizenship requirements in subdivision
(l).
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(n)  (1)  Except as provided in this subdivision, “applicable child” means
a child for whom an adoption assistance agreement is entered into under
this section during any federal fiscal year described in this subdivision if
the child attained the applicable age for that federal fiscal year before the
end of that federal fiscal year.

(A)  For federal fiscal year 2010, the applicable age is 16 years.
(B)  For federal fiscal year 2011, the applicable age is 14 years.
(C)  For federal fiscal year 2012, the applicable age is 12 years.
(D)  For federal fiscal year 2013, the applicable age is 10 years.
(E)  For federal fiscal year 2014, the applicable age is 8 years.
(F)  For federal fiscal year 2015, the applicable age is 6 years.
(G)  For federal fiscal year 2016, the applicable age is 4 years.
(H)  For federal fiscal year 2017, the applicable age is 2 years.
(I)  For federal fiscal year 2018 and thereafter, any age.
(2)  Beginning with the 2010 federal fiscal year, the term “applicable

child” shall include a child of any age on the date on which an adoption
assistance agreement is entered into on behalf of the child under this section
if the child meets both of the following criteria:

(A)  He or she has been in foster care under the responsibility of the state
for at least 60 consecutive months.

(B)  He or she meets the requirements of subdivision (k).
(3)  Beginning with the 2010 federal fiscal year, an applicable child shall

include a child of any age on the date that an adoption assistance agreement
is entered into on behalf of the child under this section, without regard to
whether the child is described in paragraph (2), if the child meets all of the
following criteria:

(A)  He or she is a sibling of a child who is an applicable child for the
federal fiscal year, under subdivision (n) or paragraph (2).

(B)  He or she is to be placed in the same adoption placement as an
applicable child for the federal fiscal year who is his or her sibling.

(C)  He or she meets the requirements of subdivision (k).
(o)  This section shall become operative on January 1, 2014.
SEC. 21. Section 16508 of the Welfare and Institutions Code is amended

to read:
16508. Permanent placement services shall be provided or arranged for

by county welfare department staff for children who cannot safely live with
their parents and are not likely to return to their own homes. Permanent
placement services shall be available without regard to income to the
following children:

(a)  Children judged dependent under Section 300 where a review has
determined that reunification, adoption, tribal customary adoption, or
guardianship is inappropriate.

(b)  Recipients of public assistance under nonfederally funded Aid to
Families with Dependent Children programs who are wards of a legal
guardian where a review has determined that reunification or adoption is
inappropriate.
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(c)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1, 2014, deletes or extends that date.

SEC. 22. Section 16508 is added to the Welfare and Institutions Code,
to read:

16508. Permanent placement services shall be provided or arranged for
by county welfare department staff for children who cannot safely live with
their parents and are not likely to return to their own homes. Permanent
placement services shall be available without regard to income to the
following children:

(a)  Children judged dependent under Section 300 where a review has
determined that reunification, adoption, or guardianship is inappropriate.

(b)  Recipients of public assistance under nonfederally funded Aid to
Families with Dependent Children programs who are wards of a legal
guardian where a review has determined that reunification or adoption is
inappropriate.

(c)  This section shall become operative on January 1, 2014.
SEC. 23. Section 16508.1 of the Welfare and Institutions Code is

amended to read:
16508.1. (a)  For every child who is in foster care, or who enters foster

care, on or after January 1, 1999, and has been in foster care for 15 of the
most recent 22 months, the social worker shall submit to the court a
recommendation that the court set a hearing pursuant to Section 366.26 for
the purpose of terminating parental rights. The social worker shall
concurrently initiate and describe a plan to identify, recruit, process and
approve a qualified family for adoption of the child.

(b)  The social worker is not required to submit the recommendation as
described in subdivision (a) if any of the following applies:

(1)  The case plan for the child has documented a compelling reason or
reasons why it is unlikely that the child will be adopted, as determined by
the department when it is acting as an adoption agency or by the licensed
adoption agency, and therefore termination of parental rights would not be
in the best interest of the child or that one of the conditions set forth in
paragraph (1) of subdivision (c) of Section 366.26 applies.

(2)  A hearing under Section 366.26 is already set.
(3)  The court has found at the previous hearing under Section 366.21

that there is a substantial probability that the child will be returned to the
child’s home within the extended period of time permitted.

(4)  The court has found at the previous hearing under Section 366.21
that reasonable reunification services have not been offered or provided.

(5)  The court has found at each and every hearing at which the court was
required to consider reasonable efforts or services that reasonable efforts
were not made or that reasonable services were not offered or provided.

(6)  The incarceration or institutionalization of the parent or parents, or
the court-ordered participation of the parent or parents in a residential
substance abuse treatment program, constitutes a significant factor in the
child’s placement in foster care for a period of 15 of the most recent 22
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months, and termination of parental rights is not in the child’s best interests,
considering factors such as the age of the child, the degree of parent and
child bonding, the length of the sentence, and the nature of the treatment
and the nature of the crime or illness.

(7)  Tribal customary adoption is recommended.
(c)  A recommendation to the court pursuant to subdivision (a) shall not

be made if the social worker documents in the case record a compelling
reason why a hearing pursuant to Section 366.26 is not in the best interest
of the child, or that reasonable efforts to safely return the child home are
continuing consistent with the time period provided for in paragraph (1) of
subdivision (g) of Section 366.21.

(d)  Beginning January 1, 1999, the county welfare department shall
implement a procedure for reviewing the application of this section to the
case plans of all children who have been in foster care for 15 out of the most
recent 22 months. The review shall proceed within the following timeframes:

(1)  By July 1, 1999, one-third of the children shall have been reviewed,
giving priority to children who have been in foster care the greatest length
of time.

(2)  By January 1, 2000, at least two-thirds of the children shall have been
reviewed.

(3)  By July 1, 2000, all children shall have been reviewed.
(e)  For purposes of this section, a child shall be considered to have entered

foster care on the earlier of the date of the jurisdictional hearing held pursuant
to Section 356 or the date that is 60 days after the date on which the child
was initially removed from the home of his or her parent or guardian.

(f)  This section shall remain in effect only until January 1, 2014, and as
of that date is repealed, unless a later enacted statute, that is enacted before
January 1,2014, deletes or extends that date.

SEC. 24. Section 16508.1 is added to the Welfare and Institutions Code,
to read:

16508.1. (a)  For every child who is in foster care, or who enters foster
care, on or after January 1, 1999, and has been in foster care for 15 of the
most recent 22 months, the social worker shall submit to the court a
recommendation that the court set a hearing pursuant to Section 366.26 for
the purpose of terminating parental rights. The social worker shall
concurrently initiate and describe a plan to identify, recruit, process and
approve a qualified family for adoption of the child.

(b)  The social worker is not required to submit the recommendation as
described in subdivision (a) if any of the following applies:

(1)  The case plan for the child has documented a compelling reason or
reasons why it is unlikely that the child will be adopted, as determined by
the department when it is acting as an adoption agency or by the licensed
adoption agency, and therefore termination of parental rights would not be
in the best interest of the child or that one of the conditions set forth in
paragraph (1) of subdivision (c) of Section 366.26 applies.

(2)  A hearing under Section 366.26 is already set.
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(3)  The court has found at the previous hearing under Section 366.21
that there is a substantial probability that the child will be returned to the
child’s home within the extended period of time permitted.

(4)  The court has found at the previous hearing under Section 366.21
that reasonable reunification services have not been offered or provided.

(5)  The court has found at each and every hearing at which the court was
required to consider reasonable efforts or services that reasonable efforts
were not made or that reasonable services were not offered or provided.

(6)  The incarceration or institutionalization of the parent or parents, or
the court-ordered participation of the parent or parents in a residential
substance abuse treatment program, constitutes a significant factor in the
child’s placement in foster care for a period of 15 of the most recent 22
months, and termination of parental rights is not in the child’s best interests,
considering factors such as the age of the child, the degree of parent and
child bonding, the length of the sentence, and the nature of the treatment
and the nature of the crime or illness.

(c)  A recommendation to the court pursuant to subdivision (a) shall not
be made if the social worker documents in the case record a compelling
reason why a hearing pursuant to Section 366.26 is not in the best interest
of the child, or that reasonable efforts to safely return the child home are
continuing consistent with the time period provided for in paragraph (1) of
subdivision (g) of Section 366.21.

(d)  Beginning January 1, 1999, the county welfare department shall
implement a procedure for reviewing the application of this section to the
case plans of all children who have been in foster care for 15 out of the most
recent 22 months. The review shall proceed within the following timeframes:

(1)  By July 1, 1999, one-third of the children shall have been reviewed,
giving priority to children who have been in foster care the greatest length
of time.

(2)  By January 1, 2000, at least two-thirds of the children shall have been
reviewed.

(3)  By July 1, 2000, all children shall have been reviewed.
(e)  For purposes of this section, a child shall be considered to have entered

foster care on the earlier of the date of the jurisdictional hearing held pursuant
to Section 356 or the date that is 60 days after the date on which the child
was initially removed from the home of his or her parent or guardian.

(f)  This section shall become operative on January 1, 2014.
SEC. 25. (a)  Sections 1, 2, 4, 6, 8, 10, 12, 13, 15, 17, 19, 21, and 23 of

this act shall become operative on July 1, 2010.
(b)  The Judicial Council shall adopt rules of court and necessary forms

required to implement tribal customary adoption as a permanent plan for
dependent Indian children before July 1, 2010.

SEC. 26. Notwithstanding the rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code), the
Department of Social Services may implement and administer the applicable
provisions of this act through all-county letters or similar instruction from
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the director until such time as regulations are adopted. The director may
adopt emergency regulations implementing this act. The department may
readopt any emergency regulation authorized by this section that is the same
or substantially equivalent to an emergency regulation previously adopted
by this section. The adoption of emergency regulations implementing this
section shall be deemed necessary for the immediate preservation of the
public peace, health, safety, or general welfare. The emergency regulations
and any readoption of emergency regulations authorized by this section
shall be exempt from review by the Office of Administrative Law. The
emergency regulations and any readoption of emergency regulations
authorized by this section shall be submitted to the Office of Administrative
Law for filing with the Secretary of State and each shall remain in effect
for no more than 180 days by which time final regulations shall be adopted.

SEC. 27. If the Commission on State Mandates determines that this act
contains costs mandated by the state, reimbursement to local agencies and
school districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.
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