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This presentation is adapted in part from FCPA training materials available from WestlawIs Practical Law.
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[1 The FCPA prohibits corrupt
payments or bribes .

~2 =] 3 2 =2 = m

[1 The elements of a corrupt
payment are:

1. The qift of, or offer,
promise or authorization
to give .

2. Anything of value .
To a foreign official .

4. To obtain, retain or direct
business .




[JCorrupt payments are made:
5. Directly or indirectly

6. With "knowledge" that
the payments will be
made to a foreign
official.
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[JA company and its employees
can be liable for:

[1 Bribes that are made.

[ Offers, promises, or
attempts to bribe, even
if the bribe is not
accepted or the bribe
never actually occurs.

[0 Authorizations of
bribes made by others.
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[1Cash or cash equivalents
(such as gift cards).

[1Stock or other interest in
or profits from a
business.

[Gifts (watches
handbags, golf clubs,
etc.) or services.

[Travel, meals and
lodging.

LEntertainment (theater
tickets, sporting events,
etc.).

[1Personal favors
(such as job offers
or scholarships for
the officialls
relatives).

[IDiscounts.
[JLoans.

[1Donations to an
official’'s charity.

[1Political
contributions.

Even the smallest bribes are prohibited.
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[1The foreign subsidiaries of a US

manufacturer of bank security
systems sPent $1.8 million on

p easure trips for senior
officials of government -
owned banks to places like
Dlsne land, Paris and New York
City. Ifs subsidiaries also
provided government bank
officials with annual cash |fts
rangln% from less than $10
more than $600.

[1The SEC found that the travel
entertainment and other %1
were made to influence the
banks’ purchasing decisions.

[1The US parent company paid
m Disnegland over $48p million in fl%esyfopr

— FCPA violations as a result of
these gifts made by its foreign
subsidiaries.




[0 A US pharmaceutical company’s
Polish subsidiary made over
$75,000 in charitable
contributions to a foundation that
restores ancient castles in Poland.
The foundation’s president was also
the director of a regional Polish
health agency , with authority over
the use of health care funds

[0 The SEC found that the
contributions were made to
influence the foundation’s president
to direct business to the subsidiary.

[0 The US parent company was found
liable for FCPA violations and paid a
$500,000 civil penalty.
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[1 Meals and entertainment should:
[1 Be modest, appropriate

under the circumstances, and
customary In the country in
which they are given.

Not be provided regularly or
frequently to the same official
or group of officials so as to
raise the appearance of
Impropriety.

Be tasteful and comply with
generally accepted business
and professional standards.

Have a representative of the
company present.
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BE
CAREFUL

Photo 78345638 [Winicius Bacarin - Dreamstime.com
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[JA foreign official includes any officer,
employee, or person acting in an official
capacity on behalf of:

[1 Aforeign government.

[J Any department, agency, or
instrumentality of a foreign
government.

[ A public international organization
(for example, the UN or World
Bank).

[1 Aforeign political party.

[J A political office (such as a
candidate for political office).

¥ =

Mryors, Governors, Buresaucrats, Candidales for Publie Office

Foreign National, Provincial, Local 4
Governments

Political Parties

AL N

LEMMIERL
SANVTENIHA
REZERNT
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[1Examples of a foreign official can include:

[ Officers and employees of state-owned or
state-controlled enterprises (such as state-
owned banks, hospitals, schools,
manufacturing facilities, utilities, oll
companies, and mining companies).

[0 Members of a royal family who own or have
interests in government industries or
government-controlled companies.

[0 Close family members of a foreign official,
such as a spouse, parents, grandparents,
siblings, children, nieces, nephews, aunts,
uncles, first cousins, and any other person
w#_o_slhares the same household with the
official.
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[JExamples of obtaining , retaining , or
directing business include:

[0 Winning a contract.
[J Avoiding contract termination.

[0 Influencing the procurement
process.

[1 Gaining access to non-public
bid tender information.

[1 Securing government
approvals, such as licenses or
permits.
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Photo 127729608 [Spettacolare - Dreamstime.com



[1Examples of obtaining, retaining, or directing
business include:

[1 Securing favorable tax treatment.

[0 Reducing or eliminating customs duties.

[ Influencing the rulings in lawsuits or
enforcement actions.

Obtaining exceptions to regulations.

Obtaining government action to prevent
competition from entering a market.
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[JA company and its employees
can be liable for corrupt
payments resulting from:

[J Their own actions .
[J Third -party actions ,
including conduct that
IS:
[ Directly
authorized .

[1 Not adequately
supervised .

lllustration 85996192 [ Teguh Jati Prasetyo
Dreamstime.com



Third -Parties
Engaged by the
Company

Third parties may include
individuals or entities engaged by
the company, including:

[JAgents. [IConsultants.
[1Sales representatives. [IBrokers.
[IDistributors. [JIntermediaries.
[1Freight forwarders. [1Service providers.
[1Accountants. [IContractors and

subcontractors.
[ILawyers.
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[JArgentine subsidiary of US retailer used
a third -party broker to pay bribes to
customs officials to improperly clear
goods through customs. Subsidiary’s
general manager also bribed Argentine
officials with perfume, dresses, and
handbags. Subsidiary

in Argentina

[1Although bribes were made by
subsidiary, US parent company was
found liable. Subsidiary's General
Manager was considered the US
company's "agent,"” since the US
company had appointed him to that
position.

[JUS company agreed to pay fines of
$1.6 million for FCPA violations.
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[JArgentine subsidiary of US retailer used
a third -party broker to pay bribes to
customs officials to improperly clear
goods through customs. Subsidiary’s
general manager also bribed Argentine
officials with perfume, dresses, and
handbags. Subsidiary

in Argentina

[1Although bribes were made by
subsidiary, US parent company was
found liable. Subsidiary's General
Manager was considered the US
company's "agent,"” since the US
company had appointed him to that
position.

[JUS company agreed to pay fines of
$1.6 million for FCPA violations.
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[JArgentine subsidiary of US retailer used
a third -party broker to pay bribes to
customs officials to improperly clear
goods through customs. Subsidiary’s
general manager also bribed Argentine
officials with perfume, dresses, and
handbags. Subsidiary

in Argentina

[1Although bribes were made by
subsidiary, US parent company was
found liable. Subsidiary's General
Manager was considered the US
company's "agent,"” since the US
company had appointed him to that
position.

[JUS company agreed to pay fines of
$1.6 million for FCPA violations.
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[1 Third parties may also
Include individuals or
entities with whom the
company enters into
business relationships,
Including:

[1 Co-investors.

L] Partners. - < »
M

[0 Joint venture f'
partners. [ l

[1 Acquisition
targets.

Photo 115962497 [0 Poohchisa Tunsiri - Dreamstime.com
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[ When engaging or
entering into a business
relationship with any third
party (especially in a foreign
country), the company
should:

Review the third party’s
gualifications, expertise,
and relationship to
government officials.

Public records search
for information on the
third party.

ID 77796915 [Designer491 | Dreamstime.com Reference check.

Signed agreement by
the third party not to
violate anti-bribery
laws.

Review of any red flags
that indicate high risks
or improper activity.
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[1"Knowledge " of a corrupt payment
to a foreign official means any one of
the following:

[JActual knowledge or awareness
of the corrupt payment or

[Firm belief that the corrupt
payment is being made or is
substantially certain to occur; or

OWillful blindness , deliberate
ignorance, or conscious disregard
of the corrupt payment.

LActual knowledge is not necessary
for FCPA liability.
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