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Re:
Post-Trammell request for modified jury instruction 140 (JI 140)
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The “brief”:  Starting on the following page is the written request I will be filing for a modified JI 140, post-Trammell.  It requests modification as set forth in Exhibit A or, in the alternative, Exhibit B.  The exhibits are included in the attached, written request.  
The motion:  Given that JI 140 may be read to the jury in preliminary instructions before the trial begins, it might be preferable to raise this issue in a motion in limine instead of waiting until the jury instruction conference near the end of trial.  In any case, the attached written request should be submitted before trial or at least before the jury instruction conference.   
Copyright:  Wisconsin criminal defense lawyers have my permission to simply cut and paste: you may use part, or all, of the attached document without attribution to me.
DISCLAIMER: I am making this document available with the understanding that it is not legal advice.  Each lawyer who uses this document or any portion thereof is responsible for ensuring the case law and other information in it is accurate, up-to-date, and appropriate for the particular case in which it is being used.  Anyone using this material must always research, read, and verify the cited sources.  Similarly, each person is responsible for ensuring that the document satisfies local court rules and other requirements.  I am not liable for damages of any kind, including direct, indirect, and consequential damages, resulting from the use of this material.  

For additional material on this issue, visit: https://cicchinilaw.com/ji-140
The same disclaimer (above) also applies to the use of that material.  

IMPORTANT:  When using these forms, refer to the accompanying commentary in the Criminal Defense Manual.  In addition, always check original sources of authority for current law and adapt the form language to fit your client's circumstances.Courier New;STATE OF WISCONSIN                 CIRCUIT COURT  
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Defendant’s Request for Modified Jury Instruction 140
I. Requested Modification

The defendant requests that the court modify jury instruction 140 on the burden of proof (JI 140) so that it simply concludes: “It is your duty to give the defendant the benefit of every reasonable doubt.” Exhibit A.


In the alternative, the defendant requests that the court modify JI 140 to use the Jury Instruction Committee’s own optional language,
 so that the instruction concludes: “You are to search for the truth and give the defendant the benefit of any reasonable doubt that remains after carefully considering all the evidence in this case.” Exhibit B.
II. The Circuit Court’s Authority to Modify JI 140

In its recent Trammell decision on JI 140, the Supreme Court of Wisconsin affirmed this fundamental legal principle regarding jury instructions, including the burden of proof instruction: “The circuit court has the authority to modify the language, and the comment to the jury instruction [140] even provides optional language.”


The goal of the trial judge—and the objective of any jury instruction, of course—is to instruct the jury on the relevant legal principle as clearly, accurately, and concisely as possible.
  For the reasons explained below, the defendant’s proposed instruction (Exhibit A), and even the alternative instruction (Exhibit B), are much more likely to accomplish that objective than the existing JI 140.
III. The “Two Deficiencies” in JI 140
 
The Supreme Court of the United States has held that, before a jury may convict a defendant of a crime, it must “reach a subjective state of near certitude of the guilt of the accused[.]”
  In light of this definition of proof beyond a reasonable doubt, the concurrence in Trammell recognized “that the combination of two deficiencies in [JI 140] could potentially dilute the burden of proof[.]”


First, JI 140 “fails to define beyond a reasonable doubt.”
  It makes no attempt whatsoever to communicate to the jury that, before it may convict, it must reach “a subjective state of near certitude of the guilt of the accused[.]”
  Instead, JI 140 takes the wrong perspective by focusing the jury on the type of doubt the defendant must produce to win an acquittal.
   In addition to its subtle, burden-shifting effect, JI 140 also goes to great lengths to warn the jury that, if it has a doubt, it probably is not a reasonable one.
  This unlawfully deters acquittals by “convey[ing] a message to the jurors: The judge would not have presented so many ways in which the jurors’ doubts can be used improperly if this were not the main problem to avoid.”


Second, the Trammell concurrence also observed another deficiency in JI 140: “after only defining ‘reasonable doubt,’” rather than explaining the “subjective state of near certitude” the prosecutor must establish in jurors’ minds before they may convict, “the jury is told not to search for doubt, but to search for ‘the truth.’”
  This, by itself, is actually a two-part problem.  


With regard to the trial being a search for the truth, this is not accurate, as “[o]ftentimes the evidence seen by a juror is constrained for various reasons[.]”
  For example, defendants are routinely prevented from introducing relevant evidence of innocence because the system elevates competing interests above the trial’s truth-seeking function.  These competing interests are now ingrained in modern case law and statute; they include judicial economy, witness privacy, and even hypothetical concerns such as possible witness embarrassment.
  Consequently, Trammell’s concurrence expresses the identical thought
 that a Washington court has already articulated:

A criminal trial may in some ways be a search for truth. But truth is not the jury’s job.  And arguing that the jury should search for truth and not for reasonable doubt both misstates the jury’s duty and sweeps aside the State’s burden.  The question for any jury is whether the burden of proof has been carried by the party who bears it.  In a criminal case . . . [t]he jury cannot discern whether that has occurred without examining the evidence for reasonable doubt.


Put another way, if the jury believes that a charge is probably true, a search for the truth would lead it to convict.  This, however, does not satisfy the Constitution: “If the jury has a reasonable doubt, then it must find the defendant not guilty even if it thinks that the charge is probably true.”


Worse than telling jurors to search for the truth—which, as the Trammel concurrence observes, also “encourages jurors to believe that the truth lies outside of the courtroom”
—JI 140 tells jurors “not to search for doubt.”  As explained above, it is the jury’s constitutional duty to examine the state’s case for reasonable doubt.  Further, this portion of the defective mandate provides the prosecutor with an unconstitutional, burden-lowering ploy in closing argument, which is why prosecutors fight so vigorously to preserve JI 140’s closing mandate.  The Hon. Steven Bauer—a current Wisconsin trial court judge and former prosecutor—explained:
During closing arguments, the defense attorney often argues the burden of proof instruction . . . and then the prosecutor, on rebuttal, says “Defense counsel read you only part of the jury instruction on reasonable doubt. What counsel left out were these two lines: ‘you are not to search for doubt. You are to search for the truth.’” Prosecutors make this argument because they know that the order prohibiting the search for doubt diminishes the beyond a reasonable doubt burden of proof and makes it easier for the State to obtain a conviction. I have had these lines used against me as a defense attorney, and mea culpa, mea culpa, I have used them against defense counsel as district attorney.


Once again, this concern mirrors the concern already expressed by a Washington court.  The truth-not-doubt mandate “impermissibly portray[s] the reasonable doubt standard as a defense tool for hiding the truth, and suggest[s] that a jury’s scrutiny of the evidence for reasonable doubt is inconsistent with a search for the truth.”
  That is, JI 140’s closing mandate allows the prosecutor to claim the noble title of truth-seeker and simultaneously paint the defense lawyer as an obfuscating doubt-creator.

IV. Empirical Evidence  

The concerns expressed by the Trammell concurrence are not only logical, but also supported by empirical evidence.  Two controlled experiments have tested the impact of JI 140’s closing mandate on mock juror decision-making.
  Unsurprisingly, the studies found a statistically significant, higher conviction rate for participants who received the truth-not-doubt mandate.  Additionally, the most troubling finding in the second controlled experiment was that test participants who were instructed “not to search for doubt” but “to search for the truth” were nearly twice as likely (compared with participants who were not so instructed) to indicate in their answer to a post-verdict question that it was permissible to convict the defendant even if they had a reasonable doubt about guilt.
  This, too, is not surprising, as the instruction literally tells jurors “not to search for doubt.”

Unfortunately, the Trammell court’s discussion of these empirical studies was relegated to a footnote, and was further limited to an enumeration of criticisms.
  The court got the idea for its criticisms from the studies’ authors’ own call for further research, which they included in the studies themselves.
  However, the Trammell court’s criticisms were either grossly exaggerated or factually incorrect.  Below is the court’s list of complaints, each followed by a response.
1. “[I]n the first study, there was no procedure to screen participants for potential bias[.]”  This is necessarily true, not only of the first study but also of the second study.  Participants cannot be screened for bias, as this would introduce the bias of the experimenters into the study.  As explained in the studies themselves, as Trammell’s appellate lawyer explained in her brief, as Judge Bauer explained in a written decision,
 as the studies’ authors explained in a post-studies article,
 and as one of the studies’ authors explained in a second such article,
 participant bias in controlled experiments is addressed through random assignment of participants to test groups.  This creates groups that are statistically equivalent in all respects, thus allowing researchers to conclude that the manipulated variable (the jury instruction language) caused the different conviction rates.  That is, the personal characteristics of the mock jurors (including their attitudes, values, prejudices, etc.) cannot account for the different conviction rates because these characteristics were evenly distributed across test groups.

2. “[N]either study engaged in an actual trial setting[.]”  True.  The studies used the generally accepted case-summary method which, as explained in the studies themselves, is widely used in social science research.  Further, this criticism of the authors’ choice of method does nothing to explain the different conviction rates between groups.  Judge Bauer, who also holds an advanced degree in the social sciences, explained: “One could have presented live witnesses, but that would have been a different study. As long as the variable of the story told in the study was consistent among groups, how the story is told makes no difference—the differences between groups would not be biased.”

3. “[T]he studies were limited in that they each utilized only one fact pattern[.]”  True.  But the first study was conceptually replicated, so there are two studies with two different fact patterns, both with the same result.  Further, this criticism is inapplicable to the trial court’s obligation to clearly instruct the jury.  A trial judge’s goal is not to improperly (or sub-optimally) instruct the jury, only to hope that the instruction has no impact under the facts of a particular case.  Rather, the goal is to optimally instruct the jury to begin with, before they begin deliberations and regardless of the charged crime or fact pattern of the case being tried.
4. “[T]he participants . . . may have devoted inadequate attention to the studies.”  Possibly.  However, as both studies explain, participants answered demanding attention-check questions to ensure that they were paying attention to the material.  Further, much to the disappointment of real-life defendants and to the delight of prosecutors seeking to affirm convictions, courts routinely tolerate jurors who fail to pay attention, and even fall asleep, during real-life criminal trials.
  

5. “Neither study was peer-reviewed by social scientists, as both appeared in law reviews.”  The Richmond journal that published the first study does not use peer review; the Columbia journal that published the second study does use peer review.  Law journals at Harvard, Yale, Stanford, and Columbia, along with a small number of other law journals, use peer review.  However, we do not know the identity of the reviewer or reviewers, as they are kept anonymous, both at law reviews that use peer review and at social science journals.


Finally, when evaluating the research, trial judges should keep in mind that the studies’ findings are not surprising; rather, they confirm the Justices’ logical and linguistic analysis in Trammell’s concurrence, and also confirm the commonsense holdings of numerous courts from other jurisdictions.
  The studies, therefore, are just one more piece of evidence, all of which leads to the same conclusion: if a trial judge explains reasonable doubt, and then tells jurors not to search for it but to search for truth instead, such an instruction lowers the burden of proof.

No person could seriously expect otherwise, and the best anyone could hope for is that, in any given case, the defective mandate might not impact the jury’s decision because, for example, the state’s evidence is either very strong or very weak.  (In cases that fall near one of the two extremes on the strength-of-evidence spectrum, of course, the jury’s verdict is unlikely to be affected by the language used in the instruction.)  Of course, properly instructing the jury in the first place—before sending them to deliberate and regardless of the case’s fact pattern, charged crime, and strength of evidence—renders such post-trial hopes and speculation moot.
V. JI 140’s Defects and the Circuit Court’s Objective

It is important to remember that the circuit court’s objective is not to give an instruction merely because it will later be upheld—at least in state court—as not being constitutionally defective.  Rather, the goal is to instruct the jury as clearly and accurately as possible on the prosecutor’s high burden of proof beyond a reasonable doubt, i.e., the “subjective state of near certitude” that the prosecutor must instill in the jury before it may convict.


This request for a modified JI140 has cited case law from numerous jurisdictions, the findings from two empirical studies, the written work of a Wisconsin trial court judge and former prosecutor, and the concurring opinion from the Supreme Court of Wisconsin.   All of this demonstrates, at a bare minimum, that “the interaction of the lack of explanation of the quantum of certainty combined with the directive not to search for doubt but to search for ‘the truth’ potentially confuses and misleads jurors regarding the level of certainty required to convict.”


Put another way, given the trial court’s undisputed objective to instruct the jury on the burden of proof as clearly as possible, what could be clearer than simply concluding JI 140 as follows: “It is your duty to give the defendant the benefit of every reasonable doubt”?  While the defendant’s proposed modification does not cure JI 140’s first defect (as identified by the concurrence in Trammell), it does eliminate the second, more harmful of the two deficiencies.    
VI. Conclusion

For the reasons and pursuant to the authorities set forth above, the defendant requests the minimal, conservative, reasonable, and uncontroversial modification to JI 140 as provided in Exhibit A, or, in the alterative, Exhibit B.

Dated: ____________, 2019.

CICCHINI LAW OFFICE, LLC

/s/ Michael D. Cicchini
Attorney for Defendant
State Bar No. 1030964

620 56th Street
Kenosha, WI  53140

Phone: 262.652.7109
Email: mdc@CicchiniLaw.com
Exhibit A
 SEQ CHAPTER \h \r 1140
BURDEN OF PROOF AND PRESUMPTION OF INNOCENCE

In reaching your verdict, examine the evidence with care and caution.  Act with judgment, reason, and prudence.

Presumption of Innocence

Defendants are not required to prove their innocence.  The law presumes every person charged with the commission of an offense to be innocent.  This presumption requires a finding of not guilty unless in your deliberations, you find it is overcome by evidence which satisfies you beyond a reasonable doubt that the defendant is guilty.

State’s Burden of Proof

The burden of establishing every fact necessary to constitute guilt is upon the State.  Before you can return a verdict of guilty, the evidence must satisfy you beyond a reasonable doubt that the defendant is guilty.

Reasonable Hypothesis

If you can reconcile the evidence upon any reasonable hypothesis consistent with the defendant's innocence, you should do so and return a verdict of not guilty.

Meaning of Reasonable Doubt

The term "reasonable doubt" means a doubt based upon reason and common sense.  It is a doubt for which a reason can be given, arising from a fair and rational consideration of the evidence or lack of evidence.  It means such a doubt as would cause a person of ordinary prudence to pause or hesitate when called upon to act in the most important affairs of life.


A reasonable doubt is not a doubt which is based on mere guesswork or speculation.  A doubt which arises merely from sympathy or from fear to return a verdict of guilt is not a reasonable doubt.  A reasonable doubt is not a doubt such as may be used to escape the responsibility of a decision.


It is your duty to give the defendant the benefit of every reasonable doubt.

Exhibit B
 SEQ CHAPTER \h \r 1140
BURDEN OF PROOF AND PRESUMPTION OF INNOCENCE

In reaching your verdict, examine the evidence with care and caution.  Act with judgment, reason, and prudence.

Presumption of Innocence

Defendants are not required to prove their innocence.  The law presumes every person charged with the commission of an offense to be innocent.  This presumption requires a finding of not guilty unless in your deliberations, you find it is overcome by evidence which satisfies you beyond a reasonable doubt that the defendant is guilty.

State’s Burden of Proof

The burden of establishing every fact necessary to constitute guilt is upon the State.  Before you can return a verdict of guilty, the evidence must satisfy you beyond a reasonable doubt that the defendant is guilty.

Reasonable Hypothesis

If you can reconcile the evidence upon any reasonable hypothesis consistent with the defendant's innocence, you should do so and return a verdict of not guilty.

Meaning of Reasonable Doubt

The term "reasonable doubt" means a doubt based upon reason and common sense.  It is a doubt for which a reason can be given, arising from a fair and rational consideration of the evidence or lack of evidence.  It means such a doubt as would cause a person of ordinary prudence to pause or hesitate when called upon to act in the most important affairs of life.


A reasonable doubt is not a doubt which is based on mere guesswork or speculation.  A doubt which arises merely from sympathy or from fear to return a verdict of guilt is not a reasonable doubt.  A reasonable doubt is not a doubt such as may be used to escape the responsibility of a decision.


You are to search for the truth and give the defendant the benefit of any reasonable doubt that remains after carefully considering all the evidence in this case.
� Wis. Crim. J.I. 140 (2018), footnote 5.


� State v. Trammell, 2019 WI 59, ⁋ 23 (citing numerous Wisconsin cases discussing the circuit court’s “broad discretion” with regard to jury instructions).  Further, circuit courts are not limited to the Jury Instruction Committee’s alternative language. See State v. Vick, 104 Wis. 2d 678, 690 (1981) (“[A] trial judge may exercise wide discretion in issuing jury instructions . . . This discretion extends to both choice of language and emphasis.”).


� This is uncontroversial.  Nonetheless, for sources, see Michael D. Cicchini, The Battle Over the Burden of Proof: A Report from the Trenches, 79 U. Pitt. L. Rev. 61, 84-87 (2017) (discussing the objective of jury instructions, the jury instruction committees that draft them, and the trial judges who are ultimately responsible for the instructions they read to their juries). 


� Jackson v. Virginia, 443 U.S. 307, 315 (1979) (emphasis added).


� State v. Trammell, 2019 WI 59, ⁋ 74 (concurring) (emphasis added).


� Id. at ⁋ 75.


� Id. (citing Jackson, 443 U.S. at 315). 


� Id. at ⁋ 78.


� Id.; see also Michael D. Cicchini, Instructing Jurors on Reasonable Doubt: It’s All Relative, 8 Calif. L. Rev. Online 72, 78-79 (2017) (discussing Wisconsin’s “unreasonable doubts” warning). 


� Lawrence Solan, Refocusing the Burden of Proof in Criminal Cases: Some Doubt About Reasonable Doubt, 78 Tex. L. Rev. 105, 144 (1999) (emphasis added). 


� Trammell, 2019 WI 59 at ⁋ 79.


� Id.


� See Cicchini, The Battle Over the Burden of Proof, supra note � NOTEREF _Ref11518946 \h � \* MERGEFORMAT �3�, at 96-98 (discussing third-party defense limitations, the victim-advocate privilege, and the rape-shield statute—all of which infringe upon the search for the truth by suppressing relevant evidence of innocence). 


� Trammell, 2019 WI 59 at ⁋ 79.


� State v. Berube, 286 P.3d 402, 411 (Wash. Ct. App. 2012) (emphasis added).


� Vt. Model Crim. J.I.., at CR04-101 (2005) (emphasis added) (citing State v. Giroux, 531 A.2d 403, 406 (Vt. 1989)).


� Trammell, 2019 WI 59 at ⁋ 79.


� Hon. Steven Bauer, Why Wisconsin’s Criminal Burden of Proof Instruction Had to be Changed, To Speak the Truth (Oct. 24, 2017) (emphasis added), at http://bauersteven.blogspot.com/2017/10/why-wisconsins-criminal-burden-of-proof.html. 


� Berube, 286 P.3d at 411.


� When arguing to trial court judges, prosecutors say that “the truth” is a neutral objective to which neither party lays claim.  In making this argument, prosecutors commit the logical fallacy known as “equivocation.” See Michael D. Cicchini, Spin Doctors: Prosecutor Sophistry and the Burden of Proof, 87 U. Cin. L. Rev. 489, 516-17 (2018). 


� Michael D. Cicchini & Lawrence T. White, Truth or Doubt? An Empirical Test of Criminal Jury Instructions, 50 U. Rich. L. Rev. 1139, 1149 (2016); Michael D. Cicchini & Lawrence T. White, Testing the Impact of Criminal Jury Instructions on Verdicts: A Conceptual Replication, 117 Colum. L. Rev. Online, 22 (2017).


� Id. at 32-33.


� State v. Trammell, 2019 WI 59, ⁋ 34, note 11.


� The Trammell court preceded its list of criticisms by stating: “Further, as Cicchini and White concede in both articles . . .” Id.


� See Decision Re: Motion for Reconsideration of Decision Modifying Burden of Proof Jury Instruction, Wisconsin v. Linde, No. 2016-CF-193 (Cir. Ct. Dodge Cty. 2017).


� See Michael D. Cicchini & Lawrence T. White, Educating Judges and Lawyers in Behavioral Research: A Case Study, 53 Gonzaga L. Rev. 159, 172-75 (2017-18).


� See Cicchini, Spin Doctors, supra note � NOTEREF _Ref11519092 \h � \* MERGEFORMAT �20�, at 500-12. 


� Decision, supra note � NOTEREF _Ref11519214 \h � \* MERGEFORMAT �25�, at 6 (emphasis added). 


� See Cicchini & White, Truth or Doubt?, supra note � NOTEREF _Ref11519238 \h � \* MERGEFORMAT �21�, at 1163-64. 


� See Cicchini, Spin Doctors, supra note � NOTEREF _Ref11519092 \h � \* MERGEFORMAT �20�, at 509-11 (discussing the peer-review system, explaining the difference between peer review and study replication, and explaining that the Columbia study was a peer-reviewed, conceptual replication of the Richmond study).


� See, e.g., United States v. Gonzalez-Balderas, 11 F.3d 1218, 1223 (5th Cir. 1994) (finding truth-related language “intimates a preponderance of evidence standard”); Commonwealth v. Allard, 711 N.E.2d 156, 159–60 (Mass. 1999) (finding truth-related language “was not entirely correct”); State v. Aleksey, 538 S.E.2d 248, 251 (S.C. 2000) (finding truth-related language is “disfavored” and could “shift[] the burden of proof to a defendant”) (quoting State v. Needs, 508 S.E.2d 857, 867–68 (S.C. 1998)); State v. Berube, 286 P.3d 402, 411 (Wash. Ct. App. 2012) (finding truth-related language “misstates the jury’s duty”).


� State v. Trammell, 2019 WI 59, ⁋ 80.
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