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With regard to the pattern burden of proof jury instruction, JI 140, the defendant moves the Court modify the last paragraph of the instruction to read, in its entirety: “It is your duty to give the defendant the benefit of every reasonable doubt.”  In the alternative, the defendant requests that the Court modify the last paragraph by adopting the alternative ending provided in footnote 5 of jury instruction 140: “You are to search for the truth and give the defendant the benefit of any reasonable doubt that remains after carefully considering all the evidence in the case.”  The defendant bases his request (and alternative request) on the following:
a.         It is true that our state supreme court recently held that the pattern jury instruction 140, in its current form, is not unconstitutional. State v. Trammell, 2019 WI 59.  However, the goal of any jury instruction is to accurately and clearly convey its legal principle, and the trial judge has great leeway in drafting such instructions.  “The circuit court has the authority to modify the language, and the comment to the jury instruction [140] even provides optional language.” Id. at ⁋ 23.  See also State v. Vick, 104 Wis. 2d 678, 690 (1981) (“[A] trial judge may exercise wide discretion in issuing jury instructions . . . This discretion extends to both choice of language and emphasis.”) (emphasis added).
b.         The problems with pattern instruction 140 are deep and many.  Most significantly, telling a jury “not to search for doubt” is to instruct it not to perform its constitutionally-mandated duty.  “The question for any jury is whether the burden of proof has been carried by the party who bears it.  In a criminal case . . . [t]he jury cannot discern whether that has occurred without examining the evidence for reasonable doubt.” State v. Berube, 286 P.3d 402, 411 (Wash. Ct. App. 2012) (emphasis added).
c.         Almost as harmful, telling the jury “to search for the truth” lowers the burden of proof.  That is, “seeking the truth suggests determining whose version of events is more likely true, the government’s or the defendant’s, and thereby intimates a preponderance of evidence standard. Such an instruction would be error if used in the explanation of the concept of proof beyond a reasonable doubt.” U.S. v. Gonzalez-Balderas, 11 F.3d 1218, 1223 (5th Cir. 1994) (emphasis added).
d.         When an instruction describes the concept of reasonable doubt but then tells the jury not to search for doubt, as JI 140 does, it is only common sense that the qualifying language “not to search for doubt” would lower the burden of proof.  Although no evidence should be needed to prove this logical, common sense claim, JI 140’s burden-lowering effect has been demonstrated in two published controlled experiments. See Michael D. Cicchini & Lawrence T. White, Ph.D., Testing the Impact of Criminal Jury Instructions on Verdicts: A Conceptual Replication, 117 Columbia L. Rev. Online 22 (2017) (a peer-reviewed controlled experiment replicating the results of an earlier experiment which demonstrated a statistically significant higher conviction rate for test participants who were instructed with Wisconsin’s closing mandate to search for truth instead of doubt), at https://columbialawreview.org/wp-content/uploads/2017/02/March-2017-CW-Online.pdf.
e.         This truth-not-doubt defect, however, is just the glaring tip of a huge iceberg.  That is, JI 140’s closing mandate is especially harmful when combined with the instruction’s other flaws.  For example, JI 140 instructs jurors not to acquit out of “sympathy” for the defendant or “fear to return a verdict of guilt.”  However, nowhere does it tell jurors that they may not convict out of sympathy for the complaining witness or fear to return a verdict of not guilty.  For a discussion of other burden-lowering language in JI 140, including citation to researchers who have studied and tested such language, see Michael D. Cicchini, Instructing Jurors on Reasonable Doubt: It’s All Relative, 8 Calif. L. Rev. Online, 72 (2017), at http://www.californialawreview.org/wp-content/uploads/2017/10/Cicchini-Final-72-88.pdf.
f.           Returning to JI 140’s closing mandate, its real-life, burden-lowering impact is even more significant than the published research reveals.  As a former prosecutor and current Wisconsin Circuit Court judge Steven Bauer explained: “During closing arguments, the defense attorney often argues the burden of proof instruction . . . and then the prosecutor, on rebuttal, says ‘Defense counsel read you only part of the jury instruction on reasonable doubt. What counsel left out were these two lines: you are not to search for doubt. You are to search for the truth.’ Prosecutors make this argument because they know that the [jury instruction] prohibiting the search for doubt diminishes the beyond a reasonable doubt burden of proof and makes it easier for the State to obtain a conviction.”  Michael D. Cicchini, Spin Doctors: Prosecutor Sophistry and the Burden of Proof, 87 U. Cincinnati L. Rev. 489, 505 (2018) (quoting Hon. Steven Bauer, Why Wisconsin's Criminal Burden of Proof Instruction Had to be Changed, To Speak the Truth (Oct. 24, 2017)), at https://scholarship.law.uc.edu/uclr/vol87/iss2/4/. 
g.         In addition, the state can no longer assert, in arguing to preserve the pattern instruction, that it was drafted by an “eminently qualified committee of trial judges.”  Rather, in the course of a recent copyright dispute, the University of Wisconsin (UW) defended its copyright in the jury instructions against the government edicts doctrine, which prohibits copyright in judicially created works.  UW stated as follows: “[T]he Wisconsin Jury Instructions are drafted and authored by employees of the University of Wisconsin, who also lead and coordinate the project. . . . [T]he writing and creating of the jury instructions is solely performed by the University of Wisconsin and its staff.”  Nancy K. Lynch, UW Associate Vice Chancellor for Legal Affairs, Letter to Public.Resource.Org, Inc. (Sept. 1, 2020) (emphasis added), at https://law.resource.org/pub/us/cfr/regulations.gov.foia/gov.wicourts.20200901.reply.pdf.  This admission is a black eye on the pro-state, burden-lowering JI 140, which prosecutors have long but erroneously defended as the work-product of the judiciary.
h.         For all of these reasons, the Court should exercise its discretion to properly instruct the jury on the burden of proof so that the closing paragraph of JI 140 simply reads: “It is your duty to give the defendant the benefit of every reasonable doubt.”  This subtle modification to a disastrous, non-authoritative instruction—an instruction written by unidentified UW employees and condemned by other state and federal courts—is well within this Court’s discretion.  In the alternative, the Court should adopt the instruction’s own alternate closing in footnote 5. 
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