
IMPACT OF CONSTRUCTION CONTRACTOR
EMPLOYMENT ISSUES ON SURETY

BOND CREDIT

September 25, 2024

Anthony G. Stergio
Shareholder



How can Employment Laws Impact Sureties 

• Increased delays
• Increased costs



Davis Bacon Issues



Davis Bacon and Related Acts

• Impacts virtually all projects receiving
federal funds and projects for federal
agencies.



State Davis Bacon

• Also, most states (including Texas) have
mini-Davis Bacon Acts for state agency
projects.



What is Required?

• Payment of prevailing wages per specific
categories of laborers and mechanics.

• Submission of weekly certified payrolls.



What Could go Wrong?

• Failure to submit proper certified payrolls
can stop progress payments.

• Problems flow upstream to upper-level
contractors!

• Government agency can hold payments
for amounts of wages allegedly owed.

• Substantial penalties can be assessed.
• Major time commitment.



Use of Wrong Classifications

• Helpers (crossing the line)
• Apprentices
• Apprentice to journeyman ratios
• No relevant category for work to be performed



Ramifications

• Back pay for misclassified workers.
• Penalties for each error on each certified

payroll.
• Payment withholding based on amounts

potentially owed to unpaid/underpaid
workers and penalties.



Workforce Supply Issues



Immigration/E-Verify



I-9s and No-Match Letters

• I-9s for all employees within first three (3) days of
employment.

• No-match letters or DHS auditing could come at anytime.



E-Verify Basics

• What is E-Verify

• What E-Verify is Not

• Required or Not Required

• Discrepancies

Presenter Notes
Presentation Notes
What is E-Verify: E-Verify is an electronic system that allows employers to verify the employment eligibility of their employees by checking the information provided on an employee's I-9 form against records held by the U.S. Department of Homeland Security and the Social Security Administration.What E-Verify is Not: E-Verify is not a replacement for IRCA complianceI-9s still requiredMaintain I-9sRequired: Not required federally. State by state.Texas and California, no. Georgia: All private Georgia employers with 11 or more employees must use E-Verify.Florida: All private Florida employers with 25 or more employees must use E-Verify.Discrepancies:Ask for an explanationIf no adequate explanation, do not continue employment





What Could go Wrong?

• Loss of employees.
• Fines for I-9 errors.



E-Verify Locations

Company 
Headquarters

Verification 
Location #1

Verification 
Location #2

Hiring 
Location #2A

Hiring 
Location #2B

Hiring 
Location #1A

Hiring 
Location #1B

Verification 
Location #3

Hiring 
Location #3A

Hiring 
Location #3B



Marijuana Testing



Marijuana Testing
• With the growing national leniency toward legalization of

recreational marijuana use, do employers really want to
pre-employment random drug test their employees?

• Testing for the presence of marijuana in any
circumstance, however, may open a Pandora’s Box of
unwanted employment issues.



Marijuana Testing
• Positive tests for marijuana in employment drug

screening jumped 4.7% in 2023.
• Rate increase of up to 20% in some industries.



The Limitations of Current
Marijuana Testing

• Current marijuana tests do not
detect impairment.

• Just shows if metabolite is in system 
from use in last 30 days.



Possible New Test on the Horizon

• Detects use within the last few hours
• Closer to testing for impairment



Marijuana Testing: ADA Issues

• A positive marijuana test result could arise from an
employee’s proper use of medical marijuana.

• If so, taking an employment action against such an
employee may be tantamount to a violation of the ADA.



Types of Tests

• Pre-employment

• Random 

• Fitness for duty

• Reason suspicion/observed impairment

• Post-accident 



Pre-Employment Testing
• O.K. if post offer/pre-employment.
• May limit applicant pool.



Random Testing
• Must be truly random.
• You may be surprised by the results. 
And are you prepared to react to all 
employees in the same way?
• The infamous Monday morning phone call.



Reasonable Suspicion Testing

• An employee acting strangely
• Smell of marijuana
• Observed behavior



OSHA Post-Injury/Accident Drug 
Testing

OSHA issued rule 
that states:

OSHA believes the 
evidence in the 
rulemaking record 
shows that blanket 
post-injury drug 
testing policies deter 
proper reporting.



OSHA Post-Injury/Accident Drug 
Testing

OSHA clarified their position on post-accident 
drug testing:

• Does not ban drug testing of employees.
• Prohibits using drug testing (or the threat of drug 

testing) against employees who report injury or 
illnesses. 



OSHA Post-Injury/Accident Drug 
Testing

OSHA post accident drug testing:

• To strike the appropriate balance here, drug 
testing policies should limit post-incident testing 
to situations in which employee drug use is likely 
to have contributed to the incident, and for 
which the drug test can accurately identify 
impairment caused by drug use. 



FLSA Issues



The Basics: The FLSA

What When Where

Why Who





Liquidated Damages Equal to 
the Amount of Wages Owed



• Also, if an FLSA defendant loses it needs to pay for
other sides attorney’s fees and administration
penalties.



Exempt v. Non-Exempt

Executives Administrators Professionals

Outside
Salespersons

Everyone Else

Presenter Notes
Presentation Notes

 Reason So Important
 
  Exempt = No overtime
      pay.
  Non-Exempt = Overtime
      Pay
  Fail to pay accordingly
      equals big damages.
 

 Exempt Workers
 
  Salaried Executives,
      Administrators, Professionals, and outside sales employees
 

 
  This very basic
      definition is a TRAP. There are other requirements.
 

 
  Salary Threshold
 

 Executives:
  
   Duties: Manage the
       enterprise or a customarily recognized department or subdivision of the
       enterprise. 
   Direction: Customarily
       and regularly direct the work of at least two full-time employees 
   Authority: Have the
       authority to hire or fire, make recommendations to change in status with
       weight.
   Caveat = Highly
       compensated employee only needs to meet one 
  
 

 Administrators
  
   Primary duties
       directly related to the employer's management or business operations,
       and that require the exercise of independent judgment and discretion.
   Can include office or
       non-manual work, such as human resources, payroll, marketing, benefits
       management, and more.
   Cannot include
       employees who generate revenue by providing goods or services employer
       charges customers for.
  
 

 Professionals
  
   Learned / Creative /
       Teachers – e.g. doctors, accountants, engineers,
  
 





























 Outside Salespersons
  
   Someone who sells
       their employer's products, services, or facilities to customers away
       from their employer's place of business
   One to two hours per
       day, once or twice a week, could be enough.
  
   
 
 Non-Exempt Workers
 
  Everyone else.
 




Salary Increase
2024 Update

$35,568

$43,888

$58,656

Presenter Notes
Presentation Notes
Changes to Salary Threshold2023 = $684 per week /
       2024 = $844 per week / 2025 = $1,128 per week2023 = $35,568 per
       year / 2024 = $43,888 per year / 2025 = $58, 656 per year2027 = Rates will be
       reviewed and updated
  
  Financial Significance of Salary
      Change$8,320 gap 2023-2024
       (19% raise)$14,768 gap 2024-2025
       (25% raise)$23,088 gap 2023-2025
       (40% raise)Legal SignificanceIf an employer is
       unaware of this new rule, and fails to give the necessary raises to
       maintain exemption, subject to significant legal liability-e.g. fines,
       back wages, attorneys fees.If there are multiple
       people with one employer like this…multiple liabilities.
  
 






Independent Contractor or
Employee Misclassification 

• Big issue in recent years.
• If you see a worker everyday and they do not have their own

business, they are almost certainly employees.



OSHA



Presenter Notes
Presentation Notes
Gather Information:Learn as much as you can from the field, quickly: Who was at the accident?Whose employees were involved?Who was controlling / supervising?What happened? When? Where?Don’t jump to conclusions.Witnesses are not always reliable.Partial information.Contact Key Persons:Who has been / should be contacted?Healthcare ProfessionalsSafety Personnel / Director / ConsultantAttorneyInsurers / Claims adjusters (“Prompt notice”)Contact OSHA for Reportable InjuryFamilies of Injured WorkersCommunicate frequently and give updates.Secure the SceneTake immediate action and establish control to the extent practicableIsolate others from any continuing riskWitness interviewsGet as much accurate information as possible, as quickly as possibleInterview witnesses separately to avoid “collective knowledge”Remind them to tell the truth.Do not alter the scene or make witnesses unavailable before OSHA shows up.Who send home?Who you do not?What can you do?Preserve EvidenceThird parties other than OSHA—such as insurers, decedents, and others—may want to conduct their own investigations.Preserve evidence (big and small) for third parties to inspect. Report Incidents if RequiredAs of January 1, 2015, all employers must report:All work-related fatalities within 8 hours.All work-related inpatient hospitalizations, all amputations and all losses of an eye within 24 hours.In-Patient HospitalizationOSHA defines in-patient hospitalization as a formal admission to the in-patient service of a hospital or clinic for care or treatmentAmputation





















































What Injuries Need to be Reported?

• As of January 1, 2015, all 
employers must report:

– All work-related fatalities 
within 8 hours.

– All work-related inpatient 
hospitalizations, all 
amputations and all losses 
of an eye within 24 hours.



What is In-patient Hospitalization?
OSHA defines in-patient hospitalization as a formal 
admission to the in-patient service of a hospital or 

clinic for care or treatment



What if the Fatality/Hospitalization Does 
Not Occur Right After the Incident?

If a fatality occurs within 
30 days of work-related 
incident, or if in-patient 

hospitalization, amputation, 
or loss of an eye occurs 
within 24 hours of work-

related incident, you must 
report the event to OSHA.



OSHA’s Recording Requirements

Those with 20 to 249 must file electronically each year.



OSHA Recordable:

• Death
• Days away from work
• Restricted work or transfer to another

job
• Medical treatment beyond first aid
• Loss of consciousness
• Significant injury or illness diagnosed by

physician or other licensed health care
professional



NEW ELECTRONIC REPORTING REQUIREMENTS

• For employers of 250 or more employees or 
employers of 20 – 249 in high incidence 
industries (such as construction)

• 2016 300 log information must be submitted by 
December 1, 2017



Multi-Employer Citations

CITATION

Creating Employer Exposing Employer

Controlling EmployerCorrecting Employer





Standard of Care for
Controlling Employers

Standard

• Reasonable care

• Prevent and Detect Violations

• Less than Exposing Employer standard

Factors to Determine 
Standard

• Scale of Project

• Nature / Pace of Work

• Frequency in Change of Hazards

• Level of Compliance by Others

OSHA Evaluating 
Standard

• inspections

• Implementation of Safety System

• Enforcement of Compliance

Presenter Notes
Presentation Notes
Always Be Prioritizing

Don't fall victim to "check-list" marketing. That is, don't feel compelled to create a giant list of all the marketing activities you can possibly execute. Hold on to the focus you established with your Big Goal and Growth Plan. Pick the 3 most important aspects of your marketing plan that will drive 80% of your results. Position these as your big levers. You will not be derailed from making them a success.  



OSHA's Newly Proposed Heat Rule

Heat Thresholds Heat Injury Prevention 
Programs

Monitoring and Control 
Measures

Presenter Notes
Presentation Notes
Heat Thresholds:An “initial heat trigger” equal to a heat index of 80 degrees Fahrenheit or a “wet bulb globe temperature” equal to the National Institute for Occupational Safety and Health (NIOSH) Recommended Alert LimitA “high heat trigger” equal to a heat index of 90 degrees Fahrenheit or a “wet bulb globe temperature” equal to the NIOSH Recommended Exposure LimitMonitoring and Control MeasuresIndor Monitoring:Employers must identify each work area where there is a “reasonable expectation” of employee exposure to the applicable heat thresholds, develop a monitoring plan for each area where exposure is likely, and maintain records of on-site heat measurements for six months.Outdoor MonitoringEmployers must track local heat index forecasts or measure the heat index or wet bulb globe temperature as close as possible to the work area and monitor the work area with “sufficient frequency” to determine employee exposure to heat with “reasonable accuracy.”Control MeasuresInitial Heat Trigger:Provide access to potable drinking water in easily accessible areas, at a suitably cool temperature, and in quantities of 1 quart per employee per hourAllow and encourage paid rest breaks in designated break areas with artificial shade, natural shade, or air-conditioningImplement acclimatization plans for new employees and employees returning from a 14-day breakMaintain effective and regular two-way communication with employeesIf using cooling personal protective equipment, ensure that cooling properties are maintained at all times during useAt the high heat trigger, employers are further required to do the following:Provide employees with hazard alerts preshift or upon determining the high heat trigger has been met; hazard alerts must include the importance of drinking water, employees’ right to take rest breaks, how to seek help for heat emergency, and the location of break areas and drinking waterProvide 15-minute paid breaks every two hours in designated break areas with artificial shade, natural shade, or air-conditioningImplement one of the following methods for observing employees for signs and symptoms of heat illness:Mandatory buddy system; orObservation by supervisor or heat safety coordinatorFor employees alone at the worksite, the employer must maintain effective two-way communication and contact employees every two hoursHIPP:The HIIPP must include:A comprehensive list of all work activities coveredAll policies and procedures necessary to comply with the standardIdentification of the heat metric to be used for determining the applicable heat thresholdsDesignation of one or more heat safety coordinators responsible for implementing and monitoring the HIIPPA heat illness and emergency response planIf employees at the work area wear vapor-impermeable clothing, the employer must evaluate heat stress hazards relating to such clothing and implement policies and procedures in the HIIPP to protect employees from such hazardsFor affected indoor work areas, a heat monitoring planThe HIIPP must be made readily available to all employees at the affected work area(s) in language(s) that all employees, supervisors, and heat safety coordinators understand.



How Could the Election 
Change Things?



DISCUSSION

Contact Information:

Anthony G. Stergio
Andrews Myers, PC

1885 St. James Place, 15th Floor
Houston, TX 77056

713-850-4214
astergio@andrewsmyers.com 
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