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I. BACKGROUND1 

The Securities and Exchange Commission (“SEC” or “Plaintiff”) has brought an action 

against Complete Business Solutions Group, Inc. (“CBSG”) D/B/A/ Par Funding, Full 

Spectrum Processing, Inc. (“FSP”), ABetterFinancialPlan.Com LLC d/b/a A Better 

Financial Plan, ABFP Management Company, LLC, f/k/a Pillar Life Settlement 

Management Company, LLC, ABFP Income Fund, LLC, ABFP Income Fund 2, L.P., 

United Fidelis Group Corp., Fidelis Financial Planning LLC, Retirement Evolution Group, 

LLC, Retirement Evolution Income Fund, LLC, f/k/a Re Income Fund, LLC, Re Income 

Fund 2, LLC, Lisa McElhone (“McElhone”), Joseph Cole Barleta, a/k/a Joe Cole (“Cole”), 

Joseph W. Laforte (“LaForte”), a/k/a Joe Mack, a/k/a Joe Macki, a/k/a Joe McElhone, 

Perry S. Abbonizio, Dean J. Vagnozzi, Michael C. Furman, And John Gissas (collectively 

“Defendants”) alleging violation of securities laws. 

On July 24, 2020, the SEC filed a complaint which alleged among other things, that 

McElhone and LaForte operated an investment scheme whereby they raised more than 

a half billion in funds from 1,200 investors across the country by offering unregistered 

securities to investors in the form of promissory notes issued by Par Funding. On July 27, 

2020, the Court entered an Order appointing a Receiver (“Receivership Order”).2  

II. SCOPE OF ASSIGNMENT 

Berkowitz Pollack Brant (“BPB”) was retained by the law firm of Fridman Fels & Soto, 

PLLC to assist with their representation of CBSG. I was asked to review the Report of 

Expert (the “Report”) filed by the SEC’s forensic accountant, Melissa Davis (“Davis”), and 

provide rebuttal opinions as to conclusions reached in that report. As discovery is 

ongoing, I reserve the right to update this report as more information is provided. No 

statements in this report are intended to render any legal opinions or conclusions. 

 
1 DE 1 
2 DE 36 
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III. QUALIFICATIONS  

I am a Director of Forensic Advisory Services at the accounting firm of Berkowitz Pollack 

Brant. BPB was established in 1980 and today has over 280 employees with offices in 

Miami, Fort Lauderdale, Boca Raton and West Palm Beach, Florida and New York, New 

York. I am a Certified Public Accountant (CPA), certified in financial forensics (CFF) both 

designated by the American Institute of Certified Public Accountants and a Certified Fraud 

Examiner (CFE), as designated by the Association of Certified Fraud Examiners. 

See Curricula Vitae and list of testimony experience, Exhibit 1. 

IV. DOCUMENTS CONSIDERED 
 

In forming the opinions expressed herein, I reviewed and considered the following in 

addition to those documents listed in Exhibit 2 of my Expert Report, dated August 13, 

2021.  

- Melissa Davis’ Report of Expert including the Exhibits cited therein, dated August 
13, 2021 

- Any cited material herein. 
 

V. EXPERT OPINIONS3 
 

As discussed in greater detail in Section VI – Basis for Opinion, below, my expert opinions 

are as follows: 

 

1) Davis incorrectly relies on an incomplete and unreconciled derivative data source 

called “MCA Suite.” “I utilized the data from MCA Suite as opposed to the data from 

QuickBooks and the Deposits Logs…” 

 
3 I am generally aware an issue in this case is whether promissory notes issued by CBSG in this case constitute 
securities. As explained above, no statements in this declaration are intended to render any legal opinions or 
conclusions, and none are intended by my use of the term “investor” as opposed to “noteholder.”  
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2) Davis incorrectly states that a CBSG Funding Analysis Report, also referred to as a 

KPI Report (“KPI”), is a form of financial reporting as defined by authoritative 

accounting guidance when it is merely a contemporaneous snapshot of key 

information as determined and compiled by management that is not retroactively 

updated. 

3) Davis’ statement that Par Funding “did not record a sufficient allowance for 

uncollectible accounts.” is moot. 

4) Davis’ statement that “Par Funding utilized different methods for calculating Factoring 

Losses, or defaults.” is misleading. Davis’ statement could falsely suggest that Par 

kept different sets of books when, in fact, it is common for a company’s book income 

and taxable income to be determined differently. 

5) Davis disregards U.S. Generally Accepted Accounting Principles (“GAAP”) in her use 

of a cash-based analysis of Merchant Advances Receivables.4 GAAP makes clear 

that a cash flow analysis alone is not appropriate to determine CBSG’s profitability 

and that an accrual-based analysis is the only method of accurately assessing 

profitability. “The cash flow generated from the Merchant Advance Receivables was 

not sufficient for Par Funding to make the interest payments to investors or to fund its 

operating expenses without utilizing the funds from investors.” 

6) Davis applies inconsistent treatment of cashflow between her Declaration, dated 

August 26, 2020 and her Expert Report, dated August 15, 2021.  

 

VI. BASIS FOR OPINIONS 
 
1) Reliance on Unreconciled Information 

Davis discusses the various data sources to which she had access and was available to 

her to perform a complete and accurate analysis. She describes three sources: 1) 

 
4 “U.S. GAAP (Generally Accepted Accounting Principles) are accounting standards, conventions and rules. It is what 
companies use to measure their financial results. These results include net income as well as how companies record 
assets and liabilities. In the US, the SEC has the authority to establish GAAP. However, the SEC has historically allowed 
the private sector to establish the guidance. See The Financial Accounting Standards Board.” Generally Accepted 
Accounting Principles (GAAP) | Investor.gov   
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QuickBooks, the Company’s general ledger accounting software, 2) Deposit Logs, daily 

Excel spreadsheets used to track each day’s activity and 3) MCA Suite, a cloud-based 

software system that tracked merchant activity. It is my understanding information from 

MCA Suite was obtained by the SEC through subpoena and was not provided to the 

Defendants.  As such, I have no ability to verify any analysis derived from this information. 

In Paragraph 41 of the Report, Davis indicates she was asked by the SEC to provide a 

profitability analysis on a cash-basis that, in doing so, she relied on the MCA Suite data 

rather than the Company’s general ledger and Daily Deposit Logs. Per discussion with 

Joe Cole, the MCA Suite software was implemented to provide merchants online access 

to their account. MCA Suite is not intended to represent an accounting and financial 

reporting system. The information contained therein is derivative of and originates from 

uploads to MCA Suite from the Deposit Logs referenced by Davis5. I have been informed 

was not relied upon by auditors. 

Paragraph 24 of the Report states Davis used bank accounts and ACH accounts (“Cash 

Accounts”) in QuickBooks to create a Cash Reconstruction6 which was then reconciled 

to QuickBooks. The Cash Reconstruction which was agreed to Par’s books and records 

is summarized in Table 2 of the Report. The excerpt below reflects cash MCA Receipts 

and cash MCA Disbursements in the amounts of $1,362,271,554 and $1,322,374,173, 

respectively. 

 

 
5 Davis states information is uploaded directly from ACH processors. While MCA Suite is capable of such interaction, 
I am told this was not a feature implemented by Par. 
6 See Exhibit H to the Report 
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Conversely, the MCA Cash Database7 created from MCA Suite as referenced above, 

reflects Total Cash Repayments8 and Net Cash Advances9 totaling $1,130,385,650 and 

$1,082,309,679, respectively. See excerpt from Exhibit K below.  

 
7 See Exhibit J to the Report 
8 It appears this is the equivalent to the MCA Receipts. 
9 It appears this is the equivalent to the MCA Disbursements 
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The difference in merchant receipts and disbursements between these two datasets is 

$231,885,904 and $240,064,494, respectively. There is no indication in the report that the 

two datasets were reconciled. Footnote 37 to the Report states: “On a sample basis I 

tested the net advance amount per MCA Suites to the QuickBooks bank reconstruction. 

I did not note material variances.” It therefore appears there are material variances in the 

unreconciled data on which she is relying, which casts doubt on the reliability of her 

methods and opinions regarding this analysis. 

Specifically, as a result of such a large unexplained difference between these two 

datasets, Table 10 may present incorrect or misleading information. The first column, 

“Actual Net Cash Inflow…” is derived from the MCA Cash Database and the second and 

thirds columns, “Interest Paid…” and “Business Expenses Paid…” are derived from the 

Cash Reconstruction. It is improper to subtract receipts and disbursements from two 

datasets that appear to be materially different.  
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Table 9 of the Report summarizes Active, Default and Total accounts receivable (“AR”) 

per the MCA Cash Database.  

Per the July 7, 2020 Deposit Log, the accounts receivable balance was $415,689,393, 

and Factoring Losses (Default AR), net of recoveries10, were $144,718,547 for a total AR 

balance of $560,407,940. When comparing these balances to the amounts listed in Table 

9 above, there is an aggregate difference of approximately $25 million. As previously 

discussed, in Paragraph 41 Davis indicated she used MCA Suite data as opposed to 

Deposit Log and QuickBooks data, which represents original source data. The reasoning 

was that the former dataset provided more detail. Assuming this is true, it does not explain 

why the totals between the two datasets would not and do not agree. No reconciliation 

appears to have been performed. Consequently, it is improper to rely on unreconciled 

 
10 Factoring Losses of $147,999,507 minus recoveries of $3,280,960 = $144,718,547 
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and incomplete data and Davis’ conclusions and opinions using this data appear to be 

flawed. 

Tables 11, 12, and 15 from the Report reflect the MCA Collections from June 1, 2020 to 

July 27, 2020. In the chart below, I combined these tables and compared the combined 

results with the same data from the Deposit Log. 

The data from MCA Suite reflects lower cash collections than what is included in the 

reconciled data.  

Further, annualizing the eight-week period prior to the Receivership to determine the 

number of “Years to Repay” the active A/R, an analysis included in Tables 11, 12 & 15 

but not reflected above, is improper as it is based on a tainted period due to the impact 

of the COVID Pandemic. I did not see a similar analysis performed, on the entire Merchant 
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Advance portfolio to determine whether any other merchants missed or reduced 

payments during this period or whether it was unique to the group she selected.  

Specifically, regarding COVID, Davis segregates her analysis into Pre- and Post-

Pandemic activity. In Paragraph 82, Davis notes that no new investor funds were 

received, and less funding of Merchant Advances occurred. Paragraph 86 indicates this 

resulted in a temporary higher amount of cash flow as if it were a bad thing. Several 

thoughts can be gleaned from her analysis. First it shows the company did not need new 

investor dollars to survive as suggested by the Receiver. Merchant Advances did not stop, 

just declined. Second, the fact that merchant funding decreased when noteholder dollars 

ceased, shows their direct relationship and supports the FIFO view of how investor funds 

were used. In Paragraphs 85 and 86, Davis discusses the period of April 1 to the date of 

the Receivership. She does not appreciate or ignored that the principal payments to 

noteholders during this period was voluntary and not contractual. The $12 million that was 

paid was in May – July after the vast majority of the notes had been renegotiated and no 

principal was due for the first twelve months. Accordingly, this principal can be added 

back which results in a period of positive cash flow when no new noteholder dollars were 

raised. 

Syndicated Deals 

Par syndicated a small percentage of its deals (see below). It would sell a percentage of 

a deal to an outside partner. As an example, if Par agreed to fund a $10,000 deal it might 

allocate up to 50% of the funding obligation to a partner and therefore would only be 

entitled to $5,000 of the deal (plus the ensuing prorated factor). 

Footnote 38 of the Report11 seems to suggest it was incorrect for Par to include the full 

Merchant Advance Receivable balance ($10,000 based on the above example) even 

though it was not entitled to the full Repayment amount (only $5,000 based on the above 

 
11 FN 38 of the Report states “MCA Suites contained the full balance of Joint Fundings regardless of whether Par 
Funding was entitled to the entire Repayment amount.” 
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example). Par’s inclusion of the full amount was correct and intentional as MCA Suite was 

maintained for merchants not investors. As Par was the servicer for these deals therefore, 

if any merchant who logged into MCA Suite needed to see 100% of the account activity 

and the full amount of their obligation, not just a portion.  

Paragraph 18 of the Report states that deals would be reflected in Merchant Advance 

Receivables net of the portion Par syndicated. This is incorrect and contrary to the above 

referenced footnote that states these deals were reflected in MCA Suite at the full amount. 

As correctly referenced in footnote 27 to the Report, the portion of a deal that was 

syndicated is reflected as a liability. In QuickBooks, the account name for this liability is 

Joint Funding. In fact, Paragraph 124 of the Report specifically identifies this account, 

and the amount Par owes to syndication partners as of July 27, 2020. 

Paragraph 65(a)(ii) of the Report indicates Par included the full funding of syndicated 

deals in the Wire Total on the KPI Report. Syndicated deals were not solely reflected in 

the Wire Total, they were reflected in all the applicable KPI columns, including Funding 

Exposure. Removing the syndicated portion of these deals from the KPI would either have 

no impact to or reduce the results reported Exposure % column. 

Example 1: the full dollar amount of syndications is included in Funding Exposure and Wire 

Total columns, respectively, results in Exposure % of 1.16% (14.3 ÷ 1,231.3 = 1.16%) 

Example 2 less than the full dollar amount of syndications is included in Funding Exposure 

and Wire Total columns, respectively, results in Exposure % of 1.16% (14.05 ÷ 1,210 = 1.16%) 

Example 3 less than the full dollar amount of syndications is included in Funding Exposure 

and Wire Total columns, respectively, results in Exposure % of 0.99% (12 ÷ 1,210 = 0.99%) 

The Wire Total per the June KPI Report (See Davis Exhibit E) is $1,231,298,330. The 

Wire Total per the Deposit Logs is $1,231,279,740. In the same spreadsheet on the same 

tab, there is a column labeled “Syndication.” Each of the deals has either a Y or N in that 

column. When the column is filtered for Y only, the Wire total decreases to $38,743,538. 

In other words, the full dollar amount of syndicated deals include in the June KPI Wire 
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Total is $38,743,538 (or 3.15%). The original Exposure % was 1.16%12 (rounded to 

1.2%). Assuming 50% of the syndication deal were deducted from the Wire Total, the 

revised Exposure % would be 1.18%13 (rounded to 1.2%). Consequently, Paragraph 

65(a)(i) of the Report is misleading as the impact from syndication deals on the Exposure 

% is zero, if rounded as in the KPI Report, or 2/100ths of a percent, on a more exact basis. 

Unlike MCA Suite, which was for the benefit of merchants, the KPI Report was intended 

for investors (noteholders). As such, inclusion of syndication deals at their full value 

reflects Par’s performance as the Servicer of these advances. The portion of a deal for 

which Par syndicated to a partner, was properly recorded as a liability in QuickBooks. It 

is not clear how the sharing of deals has any bearing on noteholders who have no equity 

stake in Par. 

2) The KPI Report is Not a Financial Report under GAAP 
 

It appears Paragraph 47 of the Report appears to suggest that the CBSG Funding 

Analysis prepared by Par, also referred to as the KPI Report, is a form of financial 

reporting14 that was provided to investors. The Paragraph starts with describing what 

financial reporting does, who needs it, and why.  

“General purpose financial reporting provides information to users who are outside 
a business enterprise or not-for-profit organization and lack the power to require the 
entity to supply the accounting information they need for decision making; there-fore, 
they must rely on information provided to them by the entity’s management.”15 

The next sentence states “Par Funding prepared periodic CBSG Funding Analysis 

Reports that contained their accounting information in the form of financial reporting.” This 

statement is incorrect. The Report disregards the Paragraph immediately following the 

above cited language, which is key to its understanding and states: 

 
12 $14,285,812 ÷ $1,231,298,330 = 1.16% 
13 $38,743,538 ÷ 2 = $19,371,769; $1,231,298,330 - $19,371,769 = $1,211,926,561; $14,285,812 ÷ $1,211,926,561 = 1.18% 
14 With respect to the long name “general purpose external financial reporting,” this book (See FN 7) does what the 
standards-setting bodies also have done: for convenience, it uses the shortcut term “financial reporting.” 
15 Financial Accounting Standards Board, Special Report: The Framework of Financial Accounting Concepts 
and Standards, Issued 1998 
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“General purpose external financial accounting and reporting provides information 
that is based on generally accepted accounting principles and is audited by 
independent certified public accountants.”16 
 

The KPI Report is not audited by an independent certified public accountant (CPA) and 

all the information contained in the KPI Report is not based on GAAP, and the KPI Report 

makes no reference or representation that it was prepared in accordance with GAAP. See 

the footnotes contained in Exhibit E to the Davis Report.  

 
The KPI report does not reference any applicable GAAP reporting requirements for 

default rates because there is no GAAP requirement to disclose such a rate. An accrual-

based default rate based on GAAP would be calculated utilizing recorded credit losses 

as presented in Par’s consolidated statement of operations which, as discussed below, 

was in accordance with GAAP. The statement of operations provides the user17 of the 

Par’s financial statements with the amount of credit losses that were expensed during the 

period of such financial statements. 

 

Based on the content of the KPI Report, any suggestion it was based on audited GAAP 

compliant amounts and was to be relied upon by investors in this manner is incorrect. 

  

 
16 Ibid. 
17 In accordance with the FASB’s Statement of Accounting Concepts Statement No. 8 (issued 2010, amended 2018). 
‘Understandability’ Paragraph QC32 which states as follows: “Financial Reports are prepared for users who have a 
reasonable knowledge of business and economic activities and who review and analyze information diligently.  At times, 
even well-informed and diligent users may need to seek aid of an advisor to understand information about complex 
economic phenomena. 
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3) Table 3 is Misleading 
 

Table 3 of the Report compares three columns of information as seen in the excerpt 
below.  

 
 

Paragraph 78 of the Report states: “The Factoring Fee Revenue recognized by Par 

Funding is far less than the amount of funds it collected from the Merchants and far 

exceeds the actual amount of cash flow generated from the Merchant Advance 

transactions.” The purpose of this table and the following paragraphs is unclear. This 

paragraph seems to imply a negative inference due to significantly disparate dollar 

amounts. However, a closer look at Paragraphs 79 and 80 reveal that: 1) revenue is less 

than cash receipts because revenue is only part of cash receipts, the difference 

represents the return of the original merchant advances and 2) net cash flow is less than 

revenue because Par uses the excess cash “to make new Merchant Advances which 

resulted in additional Merchant Advance receivables and additional cash collections.” 

This is Par’s very business model and what is supposed to happen. This table is 

improperly comparing accrual-basis and to cash-basis amounts without any reconciliation 

and could mislead a reader. 
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4) Discussion of 2017 GAAP Audit is Moot 
 

The statements made in Paragraph 55 in this Report are incorrect. Davis indicates Par 

adopted ASU 2016-13 Measurement of Credit Losses on Financial Instruments (Topic 

326). Par did not, as they could not, adopt ASU 2016-13 for purposes of a 2017 (or even 

a 2018) audit. As is clear from the excerpt of Note 1 to the 2017 consolidated financial 

statements,18 this update was not allowed for the year that ended 2017: 

 
“Recent Accounting Pronouncements (Continued) 
In June 2016, the FASB issued ASU 2016-13, Measurement of Credit Losses on Financial 
Instruments (Topic 326). ASU 2016-13 will change the impairment model and how entities 
measure credit losses for most financial assets. The standard requires entities to use the 
new expected credit loss impairment model which will replace the incurred loss model 
used today.  
 
The new guidance will be effective for annual reporting periods beginning after December 
15, 2020. Early adoption is permitted, but not prior to fiscal years beginning after 
December 15, 2018. The Company is currently assessing the impact that the adoption of 
this guidance will have on its consolidated financial statements.” 

 
The deposition transcript of Joe Cole to which the Report cites makes no mention of ASU 

2016-13. It refers only to “under GAAP allowances.” The deposition transcript states write-

offs were based on methodologies determined by management. This complies with FAS 

114 (SFAS No. 114)19 guidance, which was the governing GAAP guidance during the 

period being audited. Further, the language Davis used in Paragraph 51 of the Report 

describes FAS 114: 

 

“GAAP required that Par Funding consider the collectability of the Merchant 
Receivables and to record a Factoring Loss for Merchant Receivables it deemed 
would be uncollectible based on reasonable estimates.” 

 
18 Friedman LLP Independent Auditors’ Report to the Board of Directors and Stockholder for Complete Business 
Solutions Group, Inc dated January 18, 2019, within the 2017 Consolidated Financial Statements. 
19 Statement of Financial Accounting Standards No. 114 Accounting by Creditors for Impairment of a Loan, an 
amendment of FASB Statements No. 5 and 15; Also see ASC 310-10-35  
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Paragraph 52 of the Report indicates Par disagreed with the amount of the Factoring 

Losses calculated by the auditors. The disagreement is rendered moot as Par recorded 

the auditor’s estimate for allowance in its books. The Report ignored key questions and 

answers within the cited pages of Klenk’s deposition (71 and 72):  

Page 71 

3 Q Okay. And did the -- what was it. Did the 
4 Friedman estimate provision was we call the default loss 
5 provision, did the Friedman default loss provision, did 
6 that remain on the books of CBSG? 
…. 
9 A We recorded their estimate. Yes. 
10 Q (By Mr. Futerfas) Okay. And that remained on 
11 the books of CBSG in 2018. Correct? 
12 A Correct. 
13 Q And into 2019. Right? 
14 A Yes, we would have closed the books for 2017, 
15 so we kept their estimate on the books as the ending 
16 number for 2017. 
17 Q Okay. So, the bottom line is although there 
18 was a dispute as to the amount of that number, right, 
19 the bottom line was CBSG kept Friedman's number on the 
20 books and records of CBSG through '18 and through '19. 
21 Correct? 
….. 
24 A Joe Cole decided to -- to answer your 
25 question – 

Page 72 

1 Q (By Mr. Futerfas) Okay. 
2 A Joe Cole decided to keep the adjusted bid that [this should read bad debt] 
3 numbers on the books for 2017 and not make the entry to 
4 move it to the -- or excuse me, to the adverse opinion. 
5 He wanted the good numbers on the books. 
6 Q What was the -- you call the number that 
7 Friedman said was their estimate? 
8 A Friedman added as I mentioned roughly $9.8- 
9 $9.9 million on to the bad debt estimate. 

 

Based on deposition testimony and as evident in Table 1 and Exhibit F of Davis’ own 

report, PAR recorded Factoring Losses of $20.6 million which corresponds to the amount 

calculated and presented in the draft unqualified opinion report originally proposed by the 
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auditors. Additionally, it is my understanding the 2017 financial statements were not 

provided to any noteholders. As such, it seems any focus on the 2017 adverse opinion or 

Paragraphs 51 – 55 appears moot. 

 

5) Various Methods of Calculating Factoring Losses 

Paragraph 61 of the Report reflects Table 1 which compares four different columns that 

Davis indicates Par used to calculate factoring losses. As there is no subsequent 

discussion of this table, it is unclear as to its purpose or intent.  

 

Factoring losses include both the loss of cash initially advanced to a merchant plus the 

profit (i.e. “factor”)20 related to the initial cash advance. The first column, Funding 

Exposure, is not a method of calculating factoring losses as, per footnote 5 to the KPI 

Report, it only reflects cash. Inclusion of Funding Exposure in this comparison is improper 

and, again, seems to imply a negative inference. The fourth column, Factoring Losses 

 
20 Factor equals the difference between the cash advanced to the Merchant and the amount to be repaid by the 
Merchant. 
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Per Tax Returns, while a method of calculating factoring losses, it is determined in 

accordance with tax regulations and including it in comparison to the other columns 

seems improper and to imply a negative inference. The second and third columns, 

Factoring Losses on KPI Report (“Per KPI”) and Factoring Losses per Profit & Loss 

Statement (“Per P&L”), reflect a method of calculating factoring losses that are 

comparable.   

Excluding 2020 as the profit & loss statement information is not available, when 

examined, the two columns do not reflect significantly different amounts and those that 

are can be explained. Column two, Per KPI, represents the contemporaneous factoring 

losses at the time the KPI Report was prepared. Column three, Per P&L, reflects the 

same information but with the benefit of year-end audit adjustments for financial 

statement purposes. Other than for years 2016 and 2017, this seems quite evident as the 

amount are quite similar and would have no measurable impact on any percentage 

calculations. While the differences in 2016 and 2017 are much larger, they relate back to 

the earlier discussion regarding Par’s adoption of a GAAP based credit allowance rather 

than an income tax-based method. This is evident when comparing column two, Per KPI, 

and column four, Per Tax Returns, for those years. The factoring losses Per KPI match 

the Per Tax Return factoring losses. The $20.6 million reflected in 2017 agrees to the 

auditors GAAP based calculation. For these reasons, for inclusion of Table 1 appears to 

be misleading. 

6) Improper Form of Analysis 

Cash vs Accrual 
Davis the forensic accountant retained by the Securities and Exchange Commission (the 

“SEC”), submitted an expert report on August 13, 2021(the “Report”).  

Paragraph 56 of the Report acknowledges Par maintained its accounting records on an 

accrual-basis and correctly describes the difference between cash and accrual 

accounting. However, in discussing Merchant Advances Receivables, the statement in 

Paragraph 57 of the Report, “even if the actual cash had not yet been collected” may be 
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misleading to a reader of the Report. The use of the words “even if” could be construed 

to suggest something negative or deceptive. To be clear, GAAP requires such treatment. 

In fact, in Paragraph 49 of the Report in which Davis describes the matching principle, 

she cites actual language from SFAC No. 1, which acknowledges the revenue “must often 

be accrued before the cash is received.” In other words, it is quite common for a company 

who keeps its books on an accrual basis to recognize revenue before cash is received.  

To suggest that this revenue recognition occurs “even if” cash is not received is 

misleading as GAAP clearly states that an accrual-based analysis is the only appropriate 

method of assessing a company’s profitability because it is more accurate than a cash-

based analysis. Par therefore appropriately followed accounting guidance that would 

provide accurate figures under GAAP. 

 

Paragraph 69 of the Report acknowledges Par maintained its accounting records on an 

accrual-basis but then suggests there is a dilemma to overcome in performing a 

profitability analysis using such a basis. This Paragraph contains three statements in 

support of this proposition. First, estimates are inherent in accrual-based accounting. 

Second, if an estimate of uncollectible receivables is understated,21 it would impact 

accrual-based income. Third, unless 100% of the receivables are collected, an analysis 

of income and profit would be overstated. 

 

Each of these statements could apply to any company in the U.S. that reports on an 

accrual-basis and are not unique to Par. They are not dilemmas; these conditions are 

both common and fundamental to accrual-basis accounting and do not justify a departure 

from GAAP in favor of a cash-basis method.  

 

Paragraph 50 of the Report refers to Statement of Financial Concepts No. 5 (CON5)22 

which states that revenue should be recognized when it is earned and, therefore, before 

 
21 The same would hold true if the estimate overstated uncollectible receivables 
22 Financial Accounting Standards Board, Statement of Financial Accounting Concepts No. 5, Recognition and 
Measurement in Financial, Statements of Business Enterprises STATUS: Issued: December 1984; Affects: No other 
pronouncements; Affected by: No other pronouncements 
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it is collected. This is a cornerstone of accrual accounting. Paragraph 49 of the Report 

refers to Statement of Financial Accounting Concepts No. 1 (CON1).23 CON1 describes 

what is referred to as the “matching principle” which requires earnings (i.e. receivables), 

to be recognized, in accordance with CON5, and recorded in the same period as 

expenses (payables) incurred to generate those earnings.  

 
45. Periodic earnings measurement involves relating to periods the benefits from 
and the costs of operations and other transactions, events, and circumstances that 
affect an enterprise. Although business enterprises invest cash to obtain a return 
on investment as well as a return of investment, the investment of cash and its 
return often do not occur in the same period. Modern business activities are largely 
conducted on credit and often involve long and complex financial arrangements or 
production or marketing processes.  … Similarly, receivables and the related 
effects on earnings must often be accrued before the related cash is received, or 
obligations must be recognized when cash is received and the effects on earnings 
must be identified with the periods in which goods or services are provided. The 
goal of accrual and deferral of benefits and sacrifices is to relate the 
accomplishments and the effects so that reported earnings measures an 
enterprise’s performance during a period instead of merely listing its cash 
receipts and outlays. 
 

Statement of Financial Accounting Concepts No. 8 (CON8), issued in 2010, amended in 

2018 and replaces CON1 and CON2 states: 

 

Financial Performance Reflected by Accrual Accounting 
OB17. Accrual accounting depicts the effects of transactions, and other events and 
circumstances on a reporting entity’s economic resources and claims in the 
periods in which those effects occur, even if the resulting cash receipts and 
payments occur in a different period. This is important because information about 
a reporting entity’s economic resources and claims and changes in its economic 
resources and claims during a period provides a better basis for assessing the 
entity’s past and future performance than information solely about cash receipts 
and payments during that period.24 

 
23 Financial Accounting Standards Board, Statement of Financial Accounting Concepts No. 1 Objectives of Financial 
Reporting by Business Enterprises STATUS: Issued: November 1978; Affects: No other pronouncements; Affected by: 
No other pronouncements 
24 Financial Accounting Standards Board Conceptual Framework for Financial Reporting Chapter 1, The Objective 
of General Purpose Financial Reporting, and Chapter 3, Qualitative Characteristics of Useful Financial Information As 
Amended, August 2018 a replacement of FASB Concepts Statements No. 1 and No. 2 
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These two Paragraphs seem to be at odds with one another and her position in Paragraph 

69 is position is contrary to the FASB guidance. See excerpts from CON5: 

 
36. Earnings is a measure of performance during a period that is concerned 
primarily with the extent to which asset inflows associated with cash-to-cash cycles 
substantially completed (or completed) during the period exceed (or are less than) 
asset outflows associated, directly or indirectly, with the same cycles. Both an 
entity’s ongoing major or central activities and its incidental or peripheral 
transactions involve a number of overlapping cash-to-cash cycles of different 
lengths. At any time, a significant proportion of those cycles is normally incomplete, 
and prospects for their successful completion and amounts of related revenues, 
expenses, gains, and losses vary in degree of uncertainty. Estimating those 
uncertain results of incomplete cycles is costly and involves risks, but the 
benefits of timely financial reporting based on sales or other more relevant events, 
rather than on cash receipts or other less relevant events, outweigh those costs 
and risks.  

 
37. Final results of incomplete cycles usually can be reliably measured at some 
point of substantial completion (for example, at the time of sale, usually meaning 
delivery) or sometimes earlier in the cycle …, so it is usually not necessary to 
delay recognition until the point of full completion (for example, until after 
receivables have been collected …. 

 

Davis’ reference to profitability of the Merchant Advance Receivables based on a cash 

analysis is misleading. Paragraph 90 of the Report suggests the analysis performed on 

the Merchant Advance Receivables was done so on a pseudo-accrual basis. “The 

analysis essentially marries the concepts of accrual based accounting and actual 

cashflow…”. The results of this specific analysis do not, however, rectify the flaw in the 

overall cash analysis which is that the analysis only serves to compare categories of net 

cash flows against each other. It does not address the order or timing in which the cash 

flows occurred.  

 

Davis also ignores the nature of this business which sells cash. The goal is to keep cash 

“on the street”. As Davis acknowledges in Paragraph 80, “Par Funding utilized the cash 



 22 

 

repayments from the Merchants to make new Merchant Advances which resulted in 

additional Merchant Advance receivables and additional cash collections.”  

 
Going Concern vs Liquidation 
 
As stated in Accounting Standards Update 2014-15 Presentation of Financial 

Statements—Going Concern (Subtopic 205-40) (“ASC 205-40”): 
“Under generally accepted accounting principles (GAAP), continuation of a reporting entity 
as a going concern is presumed as the basis for preparing financial statements unless 
and until the entity’s liquidation becomes imminent25. Preparation of financial statements 
under this presumption is commonly referred to as the going concern basis of accounting.” 

 
As liquidation was not imminent, the presumption should be an analysis of Par as a going 
concern. 
 
As reflected in ASC 205-30-20, liquidation is defined as: 

 
“The process by which an entity converts its assets to cash or other assets and settles its 
obligations with creditors in anticipation of the entity ceasing all activities. Upon cessation 
of the entity’s activities, any remaining cash or other assets are distributed to the entity’s 
investors or other claimants (albeit sometimes indirectly). Liquidation may be compulsory 
or voluntary.”26 

 
There should be no argument Par did not voluntarily decide to liquidate. There are no 

Court directives requiring liquidation. In fact, the transcript of the August 4, 2020 Status 

Conference at page 89 states: “ 

 

The Court: But the Court is on the record making it very clear, as I have from the 

beginning, no one is here seeking an end game of liquidation. The Court is not, the 

receiver is not, and the SEC certainly isn't. So, we're going to do our best to try to keep 

this business working with the current model that we're still investigating.” 

 

 
25 Under ASC 205-30-25-2, liquidation is imminent under two scenarios both of which involve a plan for liquidation. 
26 Financial Accounting Standards Board, Accounting Standards Update 2013-7 Presentation of Financial 
Statements (Topic 205) Liquidation Basis of Accounting Issued: April 2013 
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As such, while a historical analysis of merchant receivable advances is important to 

assess collectability, a prospective analysis should have been undertaken for the 

company as a whole. It was not. 

 
The conclusions reached in Paragraphs 124 and 125 of the Report are based on a view 

towards liquidation. In Paragraph 124, while there is mention of collecting existing 

receivables, there is no mention of continuing to advance new merchant deals that would 

generate positive cash flow and profits. Likewise, there is no acknowledgement that the 

notes payable of $366 million are not due immediately. There is no reference to the fact 

that 88% of the noteholders agreed to renegotiate the terms of their notes, dropping the 

interest rate to 5% and extending maturity to April 2027 on a back-weighted basis.  

 

As reflected in the Investor Log spreadsheet,27 previously produced in this matter, 

$541,000 was due as the date of the Receivership, $11.5 million was to mature by the 

end of 2020, another $47.2 million during 2021 and the balance of the notes, $243 million 

had been renegotiated with a maturity of April 30, 2027 with another $63 million pending 

the same renegotiation. As reference in Paragraph 97, the average term of an advance 

was 128 days. As such, there could be as many as 22 rounds of merchant advances 

before the $366 million was to be paid off. Paragraph 125 refers to the past. While not 

necessarily agreeing with the statements, “was not sufficient” and “did not yield” are 

historical conclusions. There are no opinions as to what could happen if the business 

 
27 The spreadsheet is dated 7/30/20 and the balance is $365.3 million versus the $366.1 reflected in QuickBooks at 
7/27/20. 

Yr.
% of 

Principal
1 0%
2 5%
3 10%
4 15%
5 20%
6 25%
7 25%

100%
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continued to operate. That seem to suggest the focus was if the business was liquidated 

as of the Receivership date and which is contrary to the Courts directive. 
 

7) Inconsistent Treatment of Cashflow 
 

In Paragraph 129 of the Report, Davis reaffirms her declaration dated August 26, 2020, 

in which she states: “I found that there was commingling in Par Funding’s bank accounts 

and Investor Funds were commingled with funds from Merchant Advance transactions.” 

In performing her analysis, she looked at cash flow (defined as the movement of cash or 

sequence of cash transactions) which shows dollars from different “categories” interacted 

with each other. In her expert report dated August 15, 2021, Davis creates similar 

categories and quantifies receipts and disbursements for each and then compares the 

net results of each category against one another. The analysis only serves to compare 

categories of net cash flows against each other. It does not address the order in which 

the cash flows occurred as she did in her Declaration. 

 

EXPERT COMPENSATION  
 

I am being compensated at my standard rate of $495 per hour, while other members of 

our firm who worked on this engagement are compensated at $85 to $480 per hour.  

Neither my compensation nor the compensation of the other BPB personnel who worked 
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