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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
 
 
 
 
UNITED STATES OF AMERICA   : CRIMINAL ACTION 
 

vs.     : 
 
     JOSEPH LAFORTE    : NO. 20-231 
 
 
 
 O R D E R 
 
 
 

AND NOW, to wit, this           day of              , 2023, upon consideration of the 

Defendant's Motion to Dismiss, it is hereby ORDERED AND DECREED that said Motion is 

GRANTED. 

BY THE COURT: 

 

      ___________________ 
                                 J. 
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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
 
 
 
UNITED STATES OF AMERICA   : CRIMINAL ACTION 
 

vs.     : 
 
  JOSEPH LAFORTE               : NO. 20-231 
 
 

MOTION TO DIMSISS BASED ON THE UNCONSTITUTIONAL 
APPPLICATION OF 18 U.S.C. §922 (g)(1) VIOLATING JOSEPH LAFORTE’S 
SECOND AMENDMENT RIGHT TO BEAR ARMS 

 
 

JOSEPH LAFORTE, by his attorney, BRIAN J. MCMONAGLE, ESQUIRE, 

respectfully requests this Court to enter an Order dismissing all charges against him, and in 

support thereof avers the following:  

1. On August 5, 2020, Joseph LaForte was indicted by a grand jury in the Eastern District of 

Pennsylvania for violating the federal “felon -in- possession” law -18 U.S.C. § 922 (g)(1).  

2. The charges emanated from a July 28, 2020, search of his home by federal agents in 

which several of his wife’s firearms were confiscated by federal law enforcement officers. 

3. The government brought this indictment based upon the fact that Mr. LaForte had been 

previously convicted of two non-violent offenses. Specifically, a 2005 state court conviction for 

larceny, money laundering, and conspiracy, and a 2010 federal conviction for operating an illegal 

gambling business.  

4. Based on the precedent recently established in the June 6, 2023, third circuit en banc 

opinion in Range v. Garland, No. 21-2835, and the Supreme Court’s decision in New York Rifle 
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& Pistol Ass’n, Inc v. Bruen, 142 S.Ct. 2111 (2022), the defendant submits that he is one of “the 

people” protected by the Second Amendment, and his possession of firearms is lawful and 

protected by the Second Amendment right to bear arms.  

Wherefore, the defendant moves for dismissal of the charges and relies on the arguments 

advanced in the attached memorandum of law. 

Respectfully submitted, 

        

      S/BRIAN J. MCMONAGLE 
      BRIAN J. MCMONAGLE, ESQUIRE 

Attorney for defendant 
1845 Walnut St. 19th Floor 
Philadelphia, PA 19103 
bmcmonagle@mpmpc.com 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

Case 2:20-cr-00231-MAK     Document 73     Filed 08/09/23     Page 3 of 22

mailto:bmcmonagle@mpmpc.com


 
 4 

 
            IN THE UNITED STATES DISTRICT COURT 
                     FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
 
 
 
 
UNITED STATES OF AMERICA   : CRIMINAL ACTION 
 

vs.     : 
 
JOSEPH LAFORTE             : NO. 20-231 
 
 
 
 MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS 
 
 

In 2019, Supreme Court Justice Barrett, then a Circuit Court Judge, authored a dissenting 

opinion in Kanter v. Barr, 919 F.3d 437 (7th Cir. 2019). In that opinion, she recognized that 

legislatures should not have the right to ban non-violent citizens of their Second Amendment 

right to bear arms:  

History is consistent with common sense: it demonstrates that legislatures have the power 
to prohibit dangerous people from possessing guns. But that power extends only to 
people who are dangerous. Founding-era legislatures did not strip felons of the right to 
bear arms simply because of their status as felons. Nor have the parties introduced any 
evidence that founding-era legislature imposed virtue-based restrictions on the right… 
 
18 U.S.C. § 922(g)(1) and Wisconsin Statute § 941.29(1m) would stand on solid footing 
if their categorical bans were tailored to serve the governments’ undeniably compelling 
interest in protecting the public from gun violence. But their dispossession of all felons-  
both violent and nonviolent  is unconstitutional as applied to Kanter, who was convicted 
of mail fraud. 
 

In her opinion, Justice Barrett traced the historical origins of the limits placed on Second 

Amendment rights and correctly concluded that banning non-violent felons is not substantially 

related to the governments interest in preventing future gun violence. Interestingly, in her 

discussion of the divergence among circuit courts analyzing gun dispossession laws, she 
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referenced a 2016 third circuit  en banc concurring opinion  of Judge Hardimen in Binderup v. 

Attorney Gen. U.S., 836 F.3d 336, 357 (3d Cir. 2016):  

         There are competing ways of approaching the constitutionality of gun dispossession laws. 
         Some maintain that there are certain groups of people-for example, violent felons- who 
         fall entirely outside the Second Amendment’s scope. See, e.g. Binderup v. Attorney Gen. 
         U.S., 836 F.3d 336, 357 (3d Cir. 2016) (en banc) (Hardiman, J., concurring in part and 
         concurring in the judgments) (“[T]he Founders understood that not everyone possessed 
         Second Amendment rights. These appeals require us to decide who count among ‘the 
         people’ entitled to keep and bear arms”) 
 
In Binderup, the Court employed a “multifactored seriousness inquiry” in scrutinizing which 

people were deserving of Second Amendment protections. However, four years later, on June 6, 

2023, Judge Hardimen would author another third circuit opinion that would echo the 

sentiments expressed by Justice Barrett.   

          In Range v. Garland, (U.S. Court of Appeals, 3rd Cir. No. 21-2835, filed June 6, 2023), an 

individual named Bryan Range brought a claim that the federal “felon-in-possession” law-18 

U.S.C.§ 922(g)(1)-violated his Second Amendment right to keep and bear arms. In 1995, Mr. 

Range had been convicted in a Pennsylvania state court for making a false statement to obtain 

food stamps assistance, and as a result was prohibited from purchasing firearms. In a stunning 

opinion, the Court held that the Government could not show that the Nation’s historical 

tradition of firearms regulation supports depriving Range of his Second Amendment right to 

possess a firearm. 

            The Court in Range relied on the constitutional analysis espoused by Justice Barrett in 

Kanter and the more recent Supreme Court decision  in New York Rifle & Pistol Ass’n Inc. v. 

Bruen, 142 S.Ct. 2111 (2022).  In Bruen , the Court replaced the Binderup means-end scrutiny 

with the  “historical tradition inquiry” which Justice Barrett had also relied upon in the Kanter 

dissent: 
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          [W]hen the Second Amendment’s plain text covers an individual’s conduct, the  
Constitution presumptively protects that conduct. To justify its regulation, the government 
may not simply posit that the regulation promotes an important interest. Rather, the 
government must demonstrate that the regulation is consistent with this Nation’s historical 
tradition of firearm regulation. Only if a firearm regulation is consistent with this Nation’s 
historical tradition may a court conclude that the individual’s conduct falls outside the 
Second Amendment’s “unqualified command.” Id. at 2126 (citation omitted).  

 
 The Supreme Court in Bruen now requires Courts to first decide whether the text of the Second 

Amendment applies to a person and his proposed conduct. 142 S.Ct. at 2134-35. If it does, the 

government bears the burden of affirmatively proving that its firearm regulation is part of the 

historical tradition that delimits the outer bounds of the right to keep and bear arms.” Id.  

         After applying the Bruen analysis to Mr. Range’s circumstances the third circuit found no 

historical tradition of disarming “non-violent” individuals such as Range. In so doing the 

majority rejected the Government’s contention that everyone convicted of a crime punishable in 

excess of one year should be forever barred from possessing firearms: 

  In sum, we reject the Government’s contention that only “law abiding, responsible 
citizens” are counted among “the people” protected by the Second Amendment. Heller and 
it’s progeny lead us to conclude that Bryan Range remains among “the people” despite his 

  1995 false statement conviction.  
 

The Supreme Court’s decision in Bruen  requires the Government to demonstrate whether the 

“historical tradition of firearms regulation” applies to a citizen’s prior felony convictions, 

thereby requiring a lifetime ban on possessing firearms.  

       After Bruen, District Courts across the United States have confronted the constitutional 

collision caused by 922(g) prosecutions. In United States v. Rahimi, 61 F.4th 443 (5th Cir. 2023), 

the Fifth Circuit handed down a decision which adopted the Court’s analysis in Bruen, and 

Justice Barrett’s reasoning in Barr.  In Rahimi, the defendant was involved in five shootings in 

and around Arlington, Texas, and was also the subject of a civil protective order restraining him 
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from harassing, stalking or threatening his ex-girlfriend and their child, and the order also 

prohibited him from possessing a firearm. In executing a warrant at his home as a result of his 

involvement in the shootings,  police found a rifle and a pistol in the dwelling.  In Rahimi, the 

defendant raised a Second Amendment challenge to 18 U.S.C. § 922(g)(8), which makes it a 

felony to possess a firearm while subject to a domestic violence restraining order. Id. at 449-50. 

 Despite the fact that Bruen did not address § 922(g)(8), the court in Rahimi declared the statute 

unconstitutional and held that “Bruen clearly ‘fundamentally change[d]’ our analysis of laws 

that implicate the Second Amendment rendering our prior precedent obsolete.” Id. at 450-51 

(quoting Bonvillan, 19 F.4th at 792).  

           Two months after the Rahimi decision, the United States District Court for the Western 

District of Texas confronted a Second Amendment challenge made by a defendant in a § 

922(g)(3) and (d)(3)case. In United States v. Connelly, No. 3:22-CR-00229-KC, which was 

decided on April 7, 2023, El Paso Police responding to gunshots conducted a protective sweep 

of the defendant’s residence and found multiple firearms, ammunition and marijuana in a 

homemade greenhouse within the dwelling. The defendant moved to dismiss the indictment 

arguing that § 922(g)(3) and (d)(3) violated her Second Amendment rights. Relying on the 

Rahimi Court’s example in applying the two-step standard established in Bruen, the Court 

concluded that “§ 922(d)(3) does not withstand Second Amendment scrutiny for much the same 

reasons that § 922(g)(3) does not, and our Nation’s historical tradition of firearm regulation 

does not support placing such a burden on the Second Amendment right.” Id.     

           Most recently, in United States v. Jessie Bullock, No. 3:18-CR-165-CWR-FKB, decided 

June 29, 2023, District Court Judge Carlton Reeves of the Southern District of Mississippi 

dismissed an indictment charging a convicted felon of firearms possession under Section 
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922(g). The felon in question, Jessie Bullock, had been previously convicted of manslaughter, 

and aggravated assault and had served 15 years in prison. He was indicted as a felon in 

possession after numerous firearms were found in his home. Mr. Bullock moved to dismiss the 

indictment arguing that the Supreme Court’s decision in New York State Rifle & Pistol 

Association v. Bruen rendered the felon-in-possession law unconstitutional as applied to him. 

The Court agreed. 

In his opinion, Judge Reeves traced the evolution of the felon in possession statute and most 

importantly examined Justice Barret’s dissent in Barr, and the Supreme Court’s recent 

pronouncement in Bruen. In granting Mr. Bullock’s motion to dismiss, Judge Reeves continued 

the effort to exalt the protections of the Second Amendment over the ambiguous theories that 

gave rise to the restrictions on the right to bear arms: 

Gun-rights advocates used to say that the Second Amendment was treated as a “second  
class” right. Robert J. Cottrol, Structure, Participation,Citizenship, and Right:Lessons from 
Akhil Amar’s Second and Fourteenth Amendments, 87 Geo. L.J. 2307, 2324, (1999). That 
all changed in 2008. That year, the Supreme Court decided that the Second Amendment 
guarantees individuals the right to keep and bear arms in their home for self-defense. 
District of Columbia v. Heller, 554 U.S. 570 (2008). In so doing, the Court forged a broad 
definition of the right to bear arms. And in the years since, the Court has continued to 
expand the definition. See McDonald v. City of Chicago, Illinois, 561 U.S. 742, (2010). 
Firearm restrictions are now presumptively unlawful unless the Government can 
“demonstrate that the regulation is consistent with this Nation’s historical tradition of 
firearm regulation.” New York State Rifle & Pistol Ass’n, Inc v. Bruen, 142 S.Ct. 2111, 
2126, (2022). 
 

An application of the aforementioned legal precedent to the instant case compels the conclusion, 

that the Government cannot show that this Nation’s “historical tradition of firearms regulation” 

supports depriving Joseph LaForte’s Second Amendment right to possess firearms in a home he 

shares with his wife.  

        On July 28, 2020, government agents executed a search warrant on the residence of Joseph 
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LaForte and his wife, Lisa McElhone, and found seven firearms within their residence. After the 

search, a subsequent investigation revealed that Lisa McElhone had been robbed at knife point at 

her Salon in Philadelphia in 2013, during which her assailant stole her wedding ring, her watch, 

and ripped the earrings out of her ears. (See attached Exhibit A). Philadelphia Police detectives 

fully investigated the robbery, and Ms. McElhone was shown numerous photo lineups in an 

effort to catch her assailant. Her assailant was never found, and the robbery left a lasting impact 

upon Ms. McElhone. She desperately wanted to own and possess a firearm in her home after her 

assault, however, she was unable to do so while her husband was serving his term of supervised 

release for his 2010 gambling conviction. However, after Mr. LaForte successfully completed his 

term of supervised release, Ms. McElhone applied for a firearms license, and on June 15, 2017, 

she was granted a license to carry firearms in Pennsylvania. (See attached Exhibit B). Ms. 

McElhone then became a member of the Philadelphia Training Academy, and received extensive 

firearms training at the Philadelphia Gun and Archery Club. (See attached Exhibit B).  In June of 

2017, Ms. McElhone lawfully purchased two handguns for her own protection, and has 

continuously maintained them in her home since that time. (See attached Exhibit C). More 

recently, during the rioting and despair in late 2019-2020, she purchased two additional firearms 

for her home. (See attached Exhibit D). The remaining firearms that were confiscated during the 

search (two unassembled shotguns and a revolver) were gifts.  

          The Government now seeks to imprison Mr. LaForte for having these firearms in the 

sanctity of his own home. The Government suggests that since Mr. LaForte had been previously 

convicted of two non-violent offenses, he should have a lifetime ban on maintaining firearms in a 

home he shares with his wife.  Specifically, the government indicted Mr. LaForte under Section 

922(g)(1), based upon a nineteen-year-old state court conviction for larceny, money laundering, 
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and conspiracy, and a 13-year-old federal conviction for operating an illegal gambling business 

in New Jersey.   Neither conviction involves the use or threat of violence, and there is nothing 

that suggests that these are the types of crimes that tradition dictates should fall outside the 

Second Amendment’s scope. To the contrary, gambling has been legalized in New Jersey and 

other states, including Pennsylvania. These are hardly the type of crimes that must require a 

lifetime ban on possessing firearms in one’s home.  

Obviously, these convictions pale in comparison to the manslaughter offense that had been 

previously committed in the Bullock case, and the violent crime spree and domestic violence at 

issue in the Rahimi decision.  It is ludicrous to suggest that the Second Amendment can protect a 

felon who has been previously convicted of taking a human life, or a felon who embarks on a 

violent crime spree, but would not protect a non-violent offender like Mr. LaForte.  Clearly, 

Joseph LaForte’s non-violent criminal history should not disqualify him from his constitutionally 

protected right to bear arms in his home.  Stated simply, this is not a case where a dangerous and 

violent felon unlawfully obtained and possessed firearms. As such, Mr. LaForte remains one of 

“the people” protected by the Second Amendment, and his right to possess firearms in his home 

is protected by his constitutional right to bear arms. Mr. Laforte, “while hardly a model citizen”, 

is entitled to the guarantees of the Second Amendment. ( quoting from Rahimi, at 454).  
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           Thus, because the Government cannot show that our nation has a longstanding history and 

tradition of depriving non-violent people, like Mr. LaForte, of their firearms, § 922 (g)(1) cannot 

constitutionally strip him of his Second Amendment rights. As such all charges against him must 

be dismissed.    

Respectfully submitted, 

 
 

S/BRIAN J. MCMONAGLE                       
      BRIAN J. MCMONAGLE, ESQUIRE 

Attorney for defendant 
McMonagle, Perri & McHugh, P.C. 
1845 Walnut St. 19th Floor 
Philadelphia, PA 19103 
bmcmonagle@mpmpc.com 
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                                                 CERTIFICATE OF SERVICE 
 
 
 
                 BRIAN J. MCMONAGLE, Esquire hereby certifies that a true and correct copy of the 

within motion has been electronically filed. 

 

 

                                                                    s/ BRIAN J. MCMONAGLE 
                                                                    BRIAN J. MCMONAGLE, Esquire 
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