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Legal Aspects of Big Sports Event Management
Part I: Risk Management—Insurance Coverage for Business Interruption and
Event Cancellation
BY KIRK PASICH AND VERED YA KOVEE

T

he legal aspects of big event
sports management are diverse.
Lawyers mapping them out at
the outset of planning such an event
face issues related to insurance and
risk management, sponsorship, television and other media, alcohol, logistics,
spectator and participant issues, background checks and privacy issues, and
more. Moreover, all of those issues are
overlaid by business, budget, and policy
considerations.
Starting with the risk management and insurance coverage discussion here, each article in this fourpart series will detail one of the
major legal areas of sports event
management, and spotlight others
that are more discreet. The separate, spotlight article in this issue
(see page 26) describes the history
and litigation surrounding sports’
“Ladies’ Night” promotions.

RISK MANAGEMENT: INSURANCE
COVERAGE

Among the fundamental considerations in sports event planning are risk
management and insurance coverage.
Insurance often comes first; it is the
gatekeeper to the event in the sense that
proof of it may be required before the
inception of any subsequent agreements.
The high premiums insurers charge
for business interruption and event
cancellation coverage reflect the risks
involved, including the recently ubiquitous risk of terrorism. Nonetheless,
many sports events operate under such
coverage, with insurance premiums
viewed as a cost of doing business. To
maximize the return on premiums
spent on this type of coverage, event
management should know and understand all of the relevant benefits, contingencies, and exceptions.
TIME ELEMENT
Business Interruption

“Business Interruption” coverage
reimburses the insured for the

amount of gross earnings minus normal expenses that the insured would have
earned but for the interruption of the insured’s business (that is, its profits). It
applies similarly to perpetual business as it does to a sports event that lasts for
a day, a week, or a longer, fixed period of time.
Business interruption coverage provisions typically apply even when an
insured is forced to relocate in order to keep its business going or to minimize its
overall loss. Insurers may be obligated to indemnify their insureds under such
circumstances when businesses earn less than they otherwise would have.1
Coverage without physical damage. Although coverage for business interruption is usually granted within a property policy, insureds who have suffered
no physical damage still may suffer business losses. For example, given the fact
that a hurricane’s impact may be felt across the country, insureds who have suffered no physical damage from a hurricane still may suffer business losses.
While many insurance policies will not respond to such losses, some policies
may respond, and may be a source of substantial economic recovery.
A number of courts have addressed the question of whether business interruption insurance applies to business losses that do not involve actual “physical” damage or destruction. The insureds in two of the leading cases claimed lost revenues
because they were forced to close their movie theaters during a dusk-to-dawn curfew imposed by the government after the 1967 Detroit riots.2 The courts focused
on the insuring language of the business interruption policy to determine whether
actual “physical” damage or destruction of property was a prerequisite to coverage
for those lost revenues. They held that there was coverage because the insuring
agreements in the business interruption policies contained not only the words
“damage” and “destruction,” but also included the word “loss,” or otherwise encompassed an interpretation that did not require “physical” damage or destruction to
property. One of those courts also focused on the fact that typical business interruption policies are “all risk” policies, reasoning that “[i]f the insurer wanted to be
sure that the payment of business-interruption benefits had to be accompanied by
physical damage it was its burden to say so unequivocally.”3 While the decisions
are not uniform, other courts have reached similar conclusions.4
Coverage with damage, but not to insured property. Even if there has been
physical injury to tangible property, insurers still may deny coverage if the physical
injury was not covered, or if the property did not belong to the insured. For example, the insured in a Sixth Circuit case suffered damage to its property when a
machine broke down. The physical injury to the machine was excluded from coverage by a “Mechanical Breakdown” exclusion. However, the court held that the business interruption and extra expense are covered because there had been physical
injury, and the “all risk” policy did not exclude all loss from mechanical breakdown.5
In another case, the insured suffered $44 million in losses consisting of increased
costs of transportation and raw materials, occasioned by flood, even though it did
not own the property that had been damaged.6 The policy language included a coverage grant for “Extra Expense” sustained by the insured as a result of direct physical damage caused by the perils insured against.7 The insurer denied coverage
because the damaged property was owned by suppliers. The insured argued that
the policy language required only that (1) there be direct physical damage to “property” and (2) the damage be caused by covered perils. The court found that both of
those conditions were met, and held that the language of the insuring agreement
did not require that the damaged property be insured under the policy. Therefore,
the insured was entitled to coverage for the extra expenses it had incurred.
However, there might not be coverage for business interruption caused by
damage to property that is not part of the insured premises. After the January
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17, 1994, Northridge earthquake, a theme park sought coverage under its business interruption policy. In the ensuing litigation, the court held in an unpublished decision that damage to property that was remote and not owned by the
insured did not trigger coverage.8 The court specifically rejected the argument
that the damaged roads made it more difficult for people to travel to the park.
Coverage for “restoration” or “extended period of indemnity.” When an
insured ceases business activities and subsequently resumes operations to the
extent possible, business interruption coverage ordinarily extends to cover the
resumption period until business returns to normal. This coverage often is
found in separate provisions for “restoration” or an “extended period of indemnity.” However, coverage may be found even without a policy provision expressly providing for a recovery period.
For example, in a Texas case, the insured owned a restaurant that was
severely damaged in a storm.9 Once the restaurant reopened, it did not return
to the same volume of business for another nine months. The insured sought
to recover not only for the time it was closed, but also for the time it took to
return to its prior business volume. The court broadly interpreted the policy to
protect the reasonable expectations of the insured. Because the insurance policy did not explicitly exclude the period of recovery after resumption of operation, the court held that the insured was entitled to recover for the loss it suffered during its closure and also during the months that followed until it
recovered its lost business volume.10
Coverage also should be afforded for the period from when the insured resumes
business until its business returns to normal (subject, of course, to any applicable
time or dollar limits in the policy). In a Third Circuit case, fire damage rendered the
insured’s ultrasound headquarters unusable.11 The insured’s business interruption

DAMAGE TO PROPERTY THAT WAS REMOTE
AND NOT OWNED BY THE INSURED DID NOT
TRIGGER COVERAGE.

policy provided coverage for “necessary or potential suspension” of operations. It
also required the insured to reduce its loss if possible by “resuming operations.”
Under the policy, the insurer was obligated to indemnify the insured until it
returned to “normal business operations.” Rather than suffer the extensive losses
that a lengthy complete closure of its business would have entailed, and in compliance with the mitigation requirements of the policy, the insured reopened as quickly as possible at another location. Therefore, it incurred extra expenses and earned
less than it otherwise would have. Nonetheless, the district court concluded that
once the insured had reopened for business, recovery for the further period of operation with reduced earnings was precluded. The court roundly rejected this conclusion.12 It reasoned that the plain language of the policy requiring the carrier to
indemnify the insured until it returned to “normal business operations” necessarily
implied that the carrier was obligated to indemnify the insured while business continued, albeit at a less-than-normal level.13 Barring recovery of the insured’s loss of
earnings and extra expenses, when the insured had done no more than attempt to
minimize its losses, would have the undesirable effect of giving the insured no motivation to mitigate.
Contingent Business Interruption
“Contingent Business Interruption” coverage typically covers two types of
business interruption. First, it protects against economic losses caused by a
“direct” supplier’s inability to get its goods to the insured caused by damage to or
destruction of its property by an insured peril. Second, it protects against eco-

nomic losses caused by damage to or
destruction of a customer’s property of
the type insured that prevents the
acceptance of the insured’s products.
This could apply, for example, to situations in which television customers
might not be able to receive pay-perview broadcasts that they otherwise
would have ordered.
Civil Authority
“Civil Authority” coverage often
applies whenever the insured loses
business income because access to its
premises is prohibited by an order of
civil authority because of damage to or
destruction of property belonging to
others caused by a covered cause of
loss. However, this coverage usually is
limited to a specified period of time,
which often is as short as two weeks or
30 days.
It may be relatively straightforward to
show coverage for many losses associated, for example, with terrorist attacks.
This is particularly true when there is a
government order restricting access to an
area or imposing a curfew. There also
may be coverage for orders resulting
from terrorist attacks such as any FAA
order grounding flights. For example, a
Ninth Circuit court stated that
“Congress has . . . charged the
Administrator of the FAA with carrying
out the duties and powers of the
Secretary [of Transportation] related
to aviation safety. Thus, the
Administrator acts on behalf of the
Secretary when he issues rules and
orders related to aviation safety.”14
Pursuant to the FAA’s orders following
the attacks on September 11, 2001, air
travel was effectively prohibited from
approximately 9:40 a.m., September 11
through September 13.
While the FAA’s action arguably also
affected all of the scheduled sports and
entertainment events, insurers may
argue that losses are not caused by
such orders, but rather result from the
“voluntary” cancellation of such events,
likely precipitated by a perception that
such cancellation or postponement was
appropriate (such as in light of the
September 11 attacks).15
Although there is no authority directly on point, it also could be argued that
the authorities who decided to cancel or
postpone sporting events also are “civil
authorities.” Specifically, resort to the
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plain meaning of the term, to which
courts defer, or to any ambiguity, could
allow for argument as to the qualification of the commissioner of Major
League Baseball and state colleges and
universities as “civil authorities.” Such
an argument may be based, in part, on
cases involving the “state action” and
the “color of state law” doctrines, which
allow the actions of private entities to
be attributed to the government.
An example is provided by the
September 11 attacks. Commissioner
Selig decided to postpone major league
play from Tuesday, September 11, to
Sunday, September 16.16 This decision
resulted in the addition of one extra
week in the regular baseball season,
which moved several well-publicized
events, including the final career games
of Tony Gwynn and Cal Ripken Jr.,
Barry Bonds’ anticipated surpassing of
the home run per-season record, and the
World Series. A total of 91 games were
postponed to maintain the regular 162game major league baseball season.17
The argument that the commissioner constitutes a qualifying civil authority rests on (a) the special relationship
between baseball and the federal government, which has effectively granted
immunity to American baseball from
the federal antitrust laws, and (b) successfully arguing that when the commissioner acts to shut down the national game of baseball in a state of
emergency, he does so under the
color of federal law. Whether an
agent acts on behalf of civil authority in
carrying out an order arguably presents
the same inquiry as to whether that
agent had “color of authority . . . sufficient to constitute it a civil authority
within the meaning of the policy.”18 In
the absence of countervailing authority,
consideration of whether an act is one
under color of state or federal law
arguably supports the qualification of
the commissioner as a civil authority
under the present circumstances.
It is well established that the business of national baseball is immune
from federal antitrust laws. “The
Supreme Court has held three times
that ‘the business of baseball’ is exempt
from the federal antitrust laws.”19 One
Supreme Court justice has even
expressly stated that “the business is
giving exhibitions of base ball [sic],
which are purely state affairs.”20
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Although the Supreme Court has since expressly held that the actions of baseball’s
associations cannot be attributed to the state solely on the basis of its antitrust
exemption for purposes of the “state action” doctrine,21 one federal court determined that baseball can act under color of state law where a city significantly
encourages the actions of major league baseball.22 “[S]uch encouragement, particularly the alleged financial indemnification of legal liability . . . [are] the sort of ‘significant encouragement’ necessary to deem the actions of Baseball to be those of
the City of San Francisco.”23 The circumstances involved in responding to terrorist
attacks and other events leading to a unilateral cancellation or postponement of
events might not qualify. However, if there is some government participation and
communication, such as with the commissioner regarding postponement, then the
commissioner’s decision may be an act of civil authority. This involvement could
consist of encouragement by the federal government to resume play at the commissioner’s discretion and discussions between the commissioner’s office and the FBI
regarding security, such as happened after the September 11 attacks.24 Such communication, in conjunction with Mr. Selig’s primary concern over public security,25
support the construction of the commissioner’s decision to prohibit play as an act of
civil authority.
The special relationship between government and baseball, and the commissioner’s status as a civil authority, also is supported by the federal courts’ acknowledgment of the broad and unique powers of the commissioner, which are an “exception,”
an “anomaly,” and an “aberration.”26 As one court concluded about baseball:
The Commissioner has been given broad power in unambiguous language
to investigate any act, transaction or practice not in the best interests of baseball, to determine what preventive, remedial or punitive action is appropriate
in the premises, and to take that action. . . . In regard to nonparties to the
agreement, he may take such other steps as he deems necessary and proper in
the interests of the morale of the players and the honor of the game. Further,
indicative of the nature of the Commissioner’s authority is the provision whereby the parties agree to be bound by his decisions and discipline imposed and to
waive recourse to the courts. . . . In no other sport or business is there quite the
same system, created for quite the same reasons and with quite the same
underlying policies. Standards such as the best interests of baseball, the interests of the morale of the players and the honor of the game, or “sportsmanship
which accepts the umpire’s decision without complaint,” are not necessarily
familiar with courts and obviously require some expertise in their application.
While it is true that professional baseball selected as its first Commissioner a
federal judge, it intended only him and not the judiciary as a whole to be its
umpire and governor.27

Finally, another court acknowledged that the “Commissioner of baseball
has ‘All the attributes of a benevolent but absolute despot and all the disciplinary powers of the proverbial pater familias.’”28
The argument relates primarily to professional baseball, given that there
exists no parallel history of case law regarding other professional sports,
including football and basketball. However, similar arguments regarding the
postponement of other sports by their respective commissioners are possible,
on the basis of their communications with officials of the federal government. For instance, NFL Commissioner Paul Tagliabue reportedly was in
communication with the White House and other leaders regarding the decision to postpone football games scheduled for Sunday, September 16, and
Monday, September 17, 2001.29
The various state colleges and universities, represented by the individual
regional conferences, also constitute potential civil authorities whose actions
affected, collectively, the Division I-A football games scheduled for the weekend of
September 11, 2001. All of the NCAA Division I-A football games scheduled for
Friday, September 14, and Saturday, September 15, were postponed or canceled.
Of the Division I-A games that were affected, approximately 79 were rescheduled
by agreement of the various conferences and approximately 13 games were canceled without being rescheduled.30 However, the decision apparently was not
made by the NCAA itself—it announced on September 11 that it would leave the
decisions regarding the scheduled games to the individual conferences.31
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As with the commissioner of Major League Baseball, the color of state law
doctrine supports the case for the civil authority status of the state colleges
and universities, whose collective decision (via the separate conferences) to
postpone or cancel games came largely as a result of the NFL’s decision to
postpone all of its 15 weekend games.32 It also appears that state universities,
operating pursuant to their respective state constitutions, may be state agencies whose agents act under color of state law when they perform their official
duties.33 While this argument may not apply to nonstate colleges and universities, the conferences themselves arguably constitute civil authorities, given
that state schools are members and that decisions to postpone or cancel games
often are made by agreement within each conference.34
Extra Expense
“Extra Expense” coverage indemnifies the insured for any increased cost of
business operations above the norm because of a peril insured against. One
example would be the purchase of a generator to continue to operate because of
an interruption of power caused by a hurricane.
Profit and Commission
“Profit and Commission” coverage applies when an insured’s inventory has
been destroyed or damaged and, therefore, the insured has been deprived of
the opportunity to sell that inventory to the public.
Ingress or Egress
Coverage may be available if access to or from an insured’s premises has
been stopped or made more difficult because of events such as hurricanes.
Many insurance policies cover losses when “ingress” to or “egress” from insured
premises is “prevented” because of a covered peril.
In a Second Circuit case, the court indicated that when “prevent” is used with
respect to actions (as in to prevent actions), rather than with respect to existence
(as in to prevent the existence of), “prevent” may mean “hinder.”35 In insurance
policies, the word “prevent” clearly refers to people’s actions of ingress to or
egress from the premises. Thus, it should be read to mean “hinder.” And ingress
or egress clearly is hindered for many insureds because of hurricanes and other
events. This should trigger coverage.
In another case, a hurricane flooded several roads leading to the insured’s premises. One of the roads was closed for several days. However, the insured was able to
transport its employees to and from the facility with large trucks. When production
at the facility fell, the insured sought coverage under the ingress/egress clause that
ensured “loss sustained during the period of time when, as a direct result of a peril
not excluded, ingress to or egress from real and personal property not excluded
hereunder, is thereby prevented.”36 Although ingress to and egress from the
insured’s facility were still possible, the flooding of the roads hindered travel to and
from the facility. Because usual routes to and from the facility were obstructed and
transportation to and from the facility was more difficult, the court held that there
was coverage.37
EVENT CANCELLATION COVERAGE

Many insureds have not only first-party property insurance with business interruption coverage, but also separate event cancellation coverage.
This type of insurance is designed to compensate an insured for a loss arising out of the cancellation, interruption, or postponement of specified
events. Policies typically specify that coverage is triggered if the cancellation, interruption, or postponement is caused by “any material reason” that
is beyond the insured’s control. Most policies also specify that these reasons
can include reduced attendance, as long as that reduced attendance is
caused by an insured peril.
Many cancellation policies exclude losses resulting from reduced attendance when that reduced attendance is caused by competing events. Most
cancellation policies include an exclusion for various forms of weather. Some
simply specify “adverse weather,” while some specify rain, sleet, or snow for

outdoor events. Most cancellation
policies include exclusions for war,
whether or not declared, and other
war-like acts. And coverage usually is
not available for cancellations caused
by player strikes or owner lockouts.
Thus, for example, there was no coverage available in the insurance
marketplace for the cancellation of
the 2004–05 National Hockey League
season.
Many cancellation policies no
longer provide terrorism coverage as
part of their standard coverage. This is
largely because of the cancellation of
events such as the Ryder Cup Golf
Tournament after the September 11,
2001, terrorist attacks. However, the
International Olympic Committee purchased event cancellation insurance
for the 2004 summer Olympics and for
the 2006 winter games, whether they
were cancelled due to natural hazards,
war, or terrorism. The International
Olympic Committee plans to purchase
similar policies for the 2008 summer
games and the 2010 winter games.38
Other significant sporting events such
as the Tour de France also have had
cancellation coverage.
Thus far litigation over cancellation
insurance policies has been limited—
probably because of its general lack of
availability. The cases to date generally have involved issues not specific to
cancellation coverage.39 However,
event cancellation policies did pay for
a range of events, including canceled
and postponed rock concerts after the
September 11 attacks.
CONCLUSION
There are various forms of insurance that may provide substantial
financial protection for the cancellation or postponement of events.
Specific policy language should be
selected for business interruption and
event cancellation policies that match
the insured’s needs. ■
Kirk Pasich is a partner and Vered Yakovee is
an associate in the Los Angeles office of
Dickstein Shapiro LLP. They are the cofounders and co-leaders of the firm’s sports
insurance initiative and represent insureds in
complex coverage disputes. Pasich’s e-mail is
pasichk@dicksteinshapiro.com. Yakovee’s email is yakoveev@dicksteinshapiro.com.
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[Part II of this series, on sponsorship,
will appear in the Spring 2007 issue of
Entertainment and Sports Lawyer]
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