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THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE
AT NASHVILLE
4 GOOD GOVERNMENT AND THE 14,0101 REGISTERED
VOTERS WHO SIGNED THE NASHVILLE TAXPAYER
PROTECTION ACT,
Plaintiffs,
v.
THE DAVIDSON COUNTY ELECTION COMMISSION
AS PART OF THE METROPOLITAN GOVERNMENT
OF NASHVILLE-DAVIDSON COUNTY,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE NO. 21-_____

EXPEDITED VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT,
INJUNCTION, WRIT OF MANDAMUS, AND REQUEST FOR A TEMPORARY
RESTRAINING ORDER (TRO) AND/OR INJUNCTION
Come now the Plaintiffs, 4 Good Government (“4GG”) and the 14,010 Registered Voters,
who signed the 2021 Nashville Taxpayer Protection Act (“2021 NTPA”), and hereby seek relief
from the Defendant’s willful, calculated, and persistent refusal to place a duly-qualified petition to
amend the Metropolitan Charter of Nashville-Davidson County (“Metro Charter”) on the June 14,
2021 ballot. The Davidson County Election Commission (“Election Commission”) has engaged
in voter suppression. The Election Commission’s Administer of Elections has stated publicly its
intention to engage in further voter disenfranchisement.
In this facial and as-applied action brought under the First and Fourteenth Amendments to
the United States Constitution, Plaintiffs seek both to enjoin Defendant from refusing 1) to count
and verify signatures and 2) to hold a June 14, 2021 election, and 3) to recover monetary damages
from Defendant under 42 USC 1983. (See Monell v Department of Social Services, 436 US 658
(1978). Plaintiffs seek an expedited hearing on this matter as time is of the essence in counting
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14,010 signatures were submitted to the Metro Clerk on March 25, 2021, and hundreds have since been received.
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and verifying the necessary signatures and placing a duly-qualified citizen-sponsored ballot
initiative on the June 14, 2021 ballot. As grounds for their Complaint, Plaintiffs would show the
Court as follows:

JURISDICTION
1.

This Court has proper jurisdiction and venue.
APPLICABLE LAW AND ISSUE

2.

Section 19.01 of the Davidson County Charter provides, inter alia.

"This Charter may be amended subsequent to its adoption in the following manner:
"'An amendment or amendments may be proposed ... (2) upon petition filed with
the metropolitan clerk: signed by ten (10) per cent of the number of the registered
voters of Nashville-Davidson County voting in the preceding general election, the
verification of the signatures to be made by the Davidson County Election
Commission and certified to the metropolitan clerk. . . .
"The metropolitan clerk shall immediately certify to the county commissioners of
election a copy of such resolution or petition and it shall thereupon be the duty of
said commissioners of election to hold a referendum election with respect thereto…
"'The council shall not adopt a resolution proposing amendments to this Charter
more often than twice during the term of office of members of said council, nor
shall any such amendment or amendments be submitted by petition more often than
once in each two years."

As articulated by the Court of Appeals “the question is, which prior election is the
“preceding general election” for Metro Charter § 19.01 purposes. Fraternal Order of Police
et al v Metropolitan Government of Nashville Davidson County, Tennessee et al, 582 S.W.3d 212,
218, 2019 Tenn.App. (“FOP v Metro.”). In FOP v Metro, the Appellate Court analyzed in detail
which elections qualified as a “proceeding general election” under Metro Charter § 19.01 to
determining signature requirements.
2

PARTIES
3.

Plaintiff, 4 Good Government (“4GG”), is the proponent of a Charter amendment

ballot initiative called the “2021 Nashville Taxpayer Protection Act.” (“2021 NTPA”) (Exhibit A.)
The 2021 NTPA is at issue in this proceeding. 4GG represents the interests of itself, its members,
and all Davidson County registered voters who signed the initiative petition to qualify said
initiative for the ballot and wish to vote for or against the initiative at the June 14, 2021 election.
4. Plaintiffs, the 14,010 Registered Voters who signed the Nashville Taxpayer
Protection Act (“14,010 Registered Voters”), are registered voters who reside in Davidson
County, Tennessee, and signed the 2021 NTPA.
6. Defendant, Davidson County Election Commission (“Election Commission"), is the
local election oversight body and is part of the Metropolitan Government of Nashville-Davidson
County. It is regulated by Tennessee statute and serves as the county agency required by Charter
§ 19.01 to count and verify signatures and hold a referendum on the NTPA initiative.

Facts
7.

In February 2021, 4GG commenced to collect signatures for the 2021 NTPA ballot

petition. The Petition stated June 14, 2021 as the election day when Davidson County registered
voters would cast their ballots for or against the 2021 NTPA’s Charter Amendments.
8.

On March 25, 2021, 4GG submitted over 14,010 signatures to the Metropolitan

Clerk’s Office. Plaintiffs’ initiative satisfied all of the procedural requirements proscribed by law,
exceeded the signature threshold required by Metro Charter, and fully complied with state and
local laws.
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9.

On March 26, 2021, various media organizations began to report that the Election

Commission’s Administrator of Elections, Jeff Roberts, claimed both that 4GG had not submitted
a sufficient number of signatures and that the signature threshold is in excess of 33,000.
10.

On information and belief, the Metropolitan Government’s Department of Law

(“Metro Legal”) has conducted secret meetings2 with the Election Commission and its
Commissioners to formulate a strategy for additional voter suppression to prevent the citizens’
Petition being placed on the June 14, 2021 ballot.
11.

On or about Thursday, March 25, 2021, Tennessean reporter Yihun Jeong contacted

undersigned Counsel3 and asked about Mr. Jeff Roberts’ statement concerning the inflated
signature requirement. Mr. Roberts stated the November 2020 election results determined the
signature requirement. (Exhibit B).
12.

On or about April 1, 2021, the Election Commission gave notice on its website of

its next meeting set for April 6, 2021. As of April 2, 2021, no meeting agenda had been published.
13.

On information and belief, the Election Commission intends to vote at the April 6,

2021 meeting to refuse to count or verify the registered voters’ signatures based on the false
information and erroneous advice provided to the Election Commission by Metro Legal.
14.

Under Metro Charter § 19.01, the number of signatures required is “ten (10) per

cent of the number of the registered voters of Nashville-Davidson County voting in the preceding
general election.”
15.

The “preceding general election” for which the signatures requirement is based is

the August 6, 2020, general election for the Davidson County Assessor of Property.

2

It is undisputed that in Metro Legal’s efforts to derail the previous NTPA in 2020 it met secretly with the Election
Commission and/or its Commissioners in a non-public meeting on September 18, 2020. Metro Legal is believed to
have met again days later on September 22th and 25th and possibly on numerous other dates. The “legal advice” given
was never discussed in a public meeting as required by the Tennessee Open Meetings Act, § 8-44-101(a).
3
Counsel believes the date was March 25th, but may be mistaken as to the actual date.
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16.

On August 6, 2020, the Election Commission conducted a primary election for state

and federal offices. Under Metro Charter § 19.01 a “preceding general election” excludes persons
voting either in state and federal primaries, or in special elections. Metro Legal made this argument
in its Appellee Brief filed in the Fraternal Order of Police et al v Metropolitan Government of
Nashville Davidson County, Tennessee et al. (Exhibit C). The Court adopted Metro’s reasoning in
its opinion. (Exhibit D).
17.

On August 6, 2020, the Election Commission conducted a special election to elect

a Chancellor for Part I of the Davidson County Chancery Courts. This special election was
required due to the retirement of Chancellor Claudia Bonnyman in 2019. Under Metro Charter §
19.01, ballots cast in a special election do not count toward the number of persons voting in a
“preceding general election.” (See Metro’s Appellee Brief, Ex. C).
18.

On August 6, 2020, the Election Commission conducted a second special election

to elect a Criminal Court Judge for Division 4 of the Davidson County Criminal Courts. This
second special election was required due to Judge Seth Norman’s 2018 retirement. Under Metro
Charter§ 19.01, ballots cast in a special election do not count toward the number of persons voting
in a “preceding general election.” (See Metro’s Appellee Brief, Ex. C).
19.

On August 6, 2020, the Election Commission conducted a third special election to

elect a Metro Trustee. This third special election was required due to the Charlie Cardwell’s 2019
death. Under Metro Charter § 19.01, ballots cast in a special election do not count toward the
number of persons voting in a “preceding general election.” (See Metro’s Appellee Brief, Ex. C).
20.

On August 6, 2020, the Election Commission also conducted a general election

under Metro Charter § 19.01 to elect the Assessor of Property. According to the Election
Commission’s certified election results published on its web site, 93,197 registered voters voted
in this general election. (Exhibit E).
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21.

Pursuant to Metro Charter § 19.01, 4GG is required to submit 9,319 signatures –

ten percent (10%) of registered voters who voted in this “preceding general election.”
22.

Under Metro Charter § 19.01, registered voters casting ballots in either a special

election, or in state and federal elections do not count toward the number of persons voting in a
“preceding general election.” (See Metro’s Appellee Brief, Exhibit C, FOP v Metro, Ex. D “Our
holding in Wise was that the phrase "preceding general election" as used in section 19.01 of the
Charter refers to municipal general elections, not to state or federal general elections,” p. 218).

COUNT I: VIOLATIONS OF SECTION 19.01, ET SEQ
23.

Paragraphs numbered 1-22 are hereby incorporated as though set forth in their

entirety.
24.

Metro Charter § 19.01 places a duty on the Election Commission to count and verify

the signatures of registered voters who signed a Petition advanced under this section.
25.

On April 6, 2021, 4GG anticipates the Election Commission will use a false and

erroneous signature requirement to justify its refusal to count and verify the 14,010 signatures of
the registered voters who want the 2021 NTPA on the June 14, 2021 ballot. Such intentional and
planned voter suppression is illegal, immoral, and violates the Metro Charter.
26.

The Election Commission’s possible refusal directly contradicts its previous

actions under similar circumstances. In FOP v Metro, the Court of Appeals quoted Metro’s
opposition to the FOP’s motion to expedite the appeal:
Metro expressly stated to this [Appellate] court:
There is no harm in having the public go ahead and vote on the referendum,
now that the election process has begun. If this Court decides that there were
an insufficient number of signatures to place the proposed charter
amendment on the ballot, there is a remedy - the results can be treated as a
nullity . . . .
6

Petitioner's citations to cases considered moot are not relevant to this case .
. . . In this case, the FOP et al. have brought their case before the election is
to be held and have not waited many months before asking the case to be
expedited. There is no reason that this case cannot be resolved in due course
by the appellate courts.
In contrast, now, post-election, when CON seeks to dismiss the case for failure to
file an election contest, Metro reverses direction like a boomerang, and says, in
effect, "This case is really an election contest to void the election.
FOP v. Metro, 582 S.W.3d 212, 216 (Tenn. Ct. App. 2019)(emphasis in original)
No doubt, Metro will again “reverse its direction like a boomerang” when convenient in
an active and calculated attempt to bypass voters’ right to vote on a ballot initiative.
27.

The announcement of the Election Commission's intention to refuse to discharge

its § 19.01(2) duties substantially and financially injures Plaintiffs, and over 400,000 registered
voters in Davidson County.
28.

This injury could be remedied by declaring the signature requirement threshold lies

at 9,319, and by forcing the Election Commission to count and verify the signatures submitted by
4GG to determine if the 9,319 threshold has been met.
COUNT II: VIOLATIONS OF CONSTITUTIONAL RIGHTS
29.

Paragraphs numbered 1-28 are hereby incorporated as though set forth in their

entirety.
30.

The First Amendment to the U.S. Constitution, incorporated against the States and

their subdivisions by the Fourteenth Amendment to the U.S. Constitution, and the Equal Protection
and Due Process Clauses protect the circulation and voting on initiative proposals.
31.

Restrictions on such First Amendment rights are subject to strict scrutiny.
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32.

Restrictions on such First Amendment rights must be narrowly tailored and

justified by compelling state interests, which must be clearly defined and described prior to
implementation.
33.

No compelling state interest exists for the Election Commission either to legally

refuse to uphold its duties under § 19.01(2), or as articulated in the Commission’s deliberations.
Accordingly, the petition must be included on the June 14, 2021 ballot.
34.

The refusal to count and verify signatures and hold a valid referendum election

required by § 19.02 is unconstitutional and violates the First Amendment rights of the Plaintiffs
and all Davidson County voters. Holding the referendum election remedies such violations.
35.

The Election Commission’s refusal to perform its ministerial duty to count and

verify the signatures and to place the initiative on the ballot is arbitrary, capricious, and violates
the Due Process Clause of the United States Constitution.
36.

The Election Commission’s refusal to deny Plaintiffs the ability to place a

referendum on the ballot is arbitrary, capricious, and violates the Equal Protection Clause of the
United States Constitution. Damages for such violations may be recovered under federal law.
37.

The Election Commission’s expected decisions both to refuse to count and verify

4GG’s 14,010 signatures and to remove Plaintiffs' initiative from the June 14, 2021 election ballot
is premised on its self-serving belief that 1) the required number of signatures exceeds 33,000, 2)
the content and/or subject matter of Plaintiff's initiative could contradict state law, or 3) the content
and/or subject matter could be unconstitutional under the State Constitution, thereby unenforceable
and have no effect.
38.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place Plaintiffs’ initiative for the June 14, 2021 election ballot is a contentbased restriction on Plaintiffs' speech.
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39.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place Plaintiffs’ initiative from the June 14, 2021 election ballot is neither
based on, nor governed by, content-neutral, objective standards proscribed according to law.
40.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place Plaintiffs’ initiative from the June 14, 2021 election ballot is neither
mandated, nor required by the Tennessee Election Commission.
41.

Courts have the authority to issue mandamus when a government official fails to

perform a legal duty and clearly violates state law. Under Tennessee law, a court may issue a writ
of mandamus "where a plaintiff's right to the relief sought has been clearly established, the
defendant has a clear duty to perform the act the plaintiff seeks to compel, and 'there is no other
plain, adequate, and complete method of obtaining the relief to which one is entitled.'" Manhattan,
Inc. v. Shelby Cnty., No. W2006-02017-COA-R3-CV, 2008 Tenn. App. LEXIS 136, 2008 WL
639791, at *7 (Tenn. Ct. App. Mar. 11, 2008) (quoting Cherokee Country Club, Inc. v. City of
Knoxville, 152 S.W.3d 466, 479 (Tenn. 2004)). Gentry v. Casada, No. M2019-02230-COA-R3CV, 2020 Tenn. App. LEXIS 416, at *15 (Ct. App. Sep. 17, 2020).
42.

Mandamus is not an adequate substitute for the de novo judicial review of executive

decisions restraining speech required by the First and Fourteenth Amendments to the United States
Constitution.

See Schmitt v. Husted, 341 F.Supp.3d 784 (2018), converted to permanent

injunction, 2019 WL 517666 (S. D. Ohio 2019) (enjoining Ohio's law authorizing only mandamus
review of local election board decision to remove initiative from ballot).
43.

Courts are not empowered to exercise de novo review when assessing the legality

of a city's discretionary decision to remove an initiative from that city's ballot based on the content
and/or subject matter of the proposed initiative. In the present case, the Election Commission’s
actions are not discretionary. (“[T]he Election Commission has only ministerial duties.”); Peeler
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v. State ex rel. Beaseley, 231 S.W.2d 321, 323 (Tenn. 1950) (holding that the duties of county
election commissions are ministerial); Curtis v. State, 43 S.W.2d 391 (Tenn. 1931); Taylor v. Carr,
141 S. W. 745, 750 (Tenn. 1911) (holding that “the duties of commissioners of election are only
ministerial”).
44.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot violates the
"procedural safeguards" required by the First and Fourteenth Amendments when government uses
content and/or subject matter to restrain a person's speech. See Freedman v. Maryland, 380 U.S.
51 (1965); Covenant Media of South Carolina v. City of North Charleston, 493 F.3d 421, 431 (4th
Cir. 2007) ("In Freedman, the Supreme Court set forth three procedural safeguards for a speech
licensing scheme: (1) any restraint prior to judicial review can be imposed only for a specified
brief period during which the status quo must be maintained; (2) expeditious judicial review of
that decision must be available; and (3) the censor must bear the burden of going to court to
suppress the speech and must bear the burden of proof once in court.'”).
45.

The Election Commission’s refusal to count and verify 4GG’s 14,010 signatures

and not to place the initiative on the June 14, 2021 election ballot fails to maintain the status quo
by requiring the properly submitted and certified initiatives to remain on election ballots, pending
any judicial review sought by government.
46.

Tennessee law requires that when a city decides to remove an initiative from its

election ballot based on subject matter and/or content "expeditious judicial review of that decision"
is immediately available as required by the First and Fourteenth Amendments. See Covenant
Media of South Carolina v. City of North Charleston, 493 F.3d 421, 431 (4th Cir. 2007).
47.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot is based on the content
10

of the initiative and subject to strict scrutiny under the First Amendment to the United States
Constitution. See Reed v. Town of Gilbert, 135 S. Ct. 2218, 2227 (2015).
48.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot cannot pass strict
scrutiny, because it is not absolutely necessary to achieve a compelling state interest. See Wyman
v. Secretary of State, 625 A.2d 307, 309 (Me. 1993) ("The potential invalidity of the subject of an
initiative petition, however, is not a sufficient reason to pre-empt the petition process itself or to
bar the discussion of the issues raised in the petition. ... Because the petition process is protected
by the first amendment and the Secretary has advanced no compelling interest in executive
oversight of the content of the petition prior to its circulation for signature, his refusal to furnish
the petition form based on the content of the proposed legislation impermissibly violated Wyman's
rights protected by the first amendment.") (Emphasis added).
49.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot is an impermissible
prior restraint under the First Amendment to the United States Constitution. See, e.g.,
Shuttlesworth v. City of Birmingham, 394 U.S. 147, 150-51 (1969) ("This ordinance as it was
written fell squarely within the ambit of the many decisions of this Court over the last 30 years,
holding that a law subjecting the exercise of First Amendment freedoms to the prior restraint of a
license, without narrow, objective, and definite standards to guide the licensing authority, is
unconstitutional.").
50.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot without objective,
content-neutral standards renders the decision an impermissible prior restraint under the First
Amendment to the United States Constitution. See, e.g., Forsyth County v. Nationalist Movement,
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505 U.S. 123, 131 (1990) ("To curtail that risk, a law subjecting the exercise of First Amendment
freedoms to the prior restraint of a license' must contain 'narrow, objective, and definite standards
to guide the licensing authority.'” Id. (citations omitted).
51.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot was done without
prior judicial approval, and therefore constitutes an impermissible prior restraint under the First
Amendment to the United States Constitution. See Covenant Media of South Carolina v. City of
North Charleston, 493 F.3d 421, 431 (4th Cir. 2007).
52.

The Election Commission’s decision to refuse to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot constitutes an official
policy or custom of the Metropolitan Government of Nashville-Davidson County within the
meaning of 42 U.S.C. § 1983. See Monell v. Department of Social Services, 436 U.S. 658 (1978).
53.

The Election Commission’s action at all relevant times were under color of state

and local law within the meaning of 42 U.S.C. § 1983. See Monroe v. Pape, 365 U.S. 167 (1961).
54.

The Election Commission’s refusal to count and verify 4GG’s 14,010 signatures

and not to place the initiative on the June 14, 2021 election ballot will cause Plaintiffs injury-infact in the form of direct interference with Plaintiffs' First Amendment rights to associate and
speak.
55.

Plaintiffs' injury-in-fact is causally connected to and fairly traceable to Defendant's

refusal to count and verify 4GG’s 14,010 signatures and not to place the initiative on the June 14,
2021 election ballot.
56.

Plaintiffs' injury-in-fact can and will be redressed by emergency injunctive relief

forcing the Election Commission to commence counting and verifying the 14,010 signatures and
to place the initiative on the June 14, 2021 election ballot.
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57.

Plaintiffs' injury-in-fact includes financial, economic, emotional, and other injuries

proximately caused by Defendant's outrageous conduct and voter suppression tactics.
58.

Plaintiffs' financial, economic, emotional, and other injuries can and will be

redressed by an award of nominal, compensatory, and/or presumed damages from Defendant.
A.

Claim One (Facial and As-Applied First Amendment Challenges based on
Defendant’s Content-Based Restriction)

59.

Paragraphs numbered 1-58 are hereby incorporated as though set forth in their

entirety.
60.

Defendant's refusal neither to count and verify 4GG’s 14,010 signatures, nor to

place the initiative on the June 14, 2021 election ballot, is based on content and/or subject matter.
61.

Defendant's refusal to count and verify 4GG’s 14,010 signatures and not to place

the initiative on the June 14, 2021 election ballot is subject to strict scrutiny.
62.

Defendant's refusal to count and verify GG’s 14,010 signatures and not to place the

initiative on the June 14, 2021 election ballot is facially and as applied violates the First
Amendment to the United States Constitution, as incorporated and applied to Defendant by the
Fourteenth Amendment to the United States Constitution.
63.

Defendant's unconstitutional action proximately caused Plaintiffs' injuries-in-fact.

64.

Defendant is liable to Plaintiffs for preliminary and permanent injunctive relief,

declaratory relief, and monetary damages.
B.
65.

Claim Two (Facial and As-Applied First Amendment Challenge Based on
Impermissible Prior Restraint)
Paragraphs numbered 1-64 are hereby incorporated as though set forth in their

entirety.
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66.

The Election Commission’s discretionary refusal to count and verify 4GG’s 14,010

signatures and not to place the initiative on the June 14, 2021 election ballot is an impermissible
prior restraint and therefore violates the First and Fourteenth Amendments to the United States
Constitution.
67.

The Election Commission’s refusal to count and verify 4GG’s 14,010 signatures

and not to place the initiative on the June 14, 2021 election ballot, which was accomplished without
the procedural safeguards required of prior restraints, violates the First and Fourteenth
Amendments to the United States Constitution.
68.

The Election Commission’s refusal to count and verify 4GG’s 14,010 signatures

and not to place the initiative on the June 14, 2021 election ballot both facially violates the First
and Fourteenth Amendments to the United States Constitution and is unconstitutional as-applied
to Plaintiffs' exercise of their First and Fourteenth Amendment rights.
69.

The Election Commission’s unconstitutional action proximately caused Plaintiffs'

injuries-in-fact.
70.

The Election Commission is liable to Plaintiffs for preliminary and permanent

injunctive relief, declaratory relief, and monetary damages.

COUNT III: REQUEST FOR WRIT OF MANDAMUS
71.

Paragraphs numbered 1-70 are hereby incorporated as though set forth in their

entirety.
72.

The Election Commission’s actions clearly violate the Metro Charter, which sets

out specific ministerial duties for its Commissioners. The duty to count and verify signatures and
to place a duly-qualified ballot on the election ballot is not a discretionary function to allow the
Election Commission the ability to “review” the same.
14

73.

Plaintiffs have been harmed by the delay and uncertainty caused by the Election

Commission’s failure to do its Charter-mandated duties.
74.

Plaintiffs are entitled to a Writ of Mandamus directing the Election Commission to

fulfill its duty to count and verify the 14,010 signatures and to place a duly-qualified ballot on the
election ballot.
RELIEF REQUESTED
NOW THEREFORE, Plaintiffs respectfully pray this Honorable Court for the following
relief:
1.

That the Court accept this Complaint and process issue against the Defendant;

2.

That this matter be heard on an expedited basis as soon as the Court will permit;

3.

That the Court set the accompanying motion for expedited trial, accelerated

discovery, and enjoining the Metro Department of Law from conducting secret non-public meeting
with the Election Commission in violation of the Tennessee Open Meetings Act, as requested;
4.

That the Court issue a Writ of Mandamus / Order directing the Election

Commission to comply with its ministerial duty both to count and verify the 14,010 signatures
submitted to the Metro Clerk and to place the ballot initiative on the June 14, 2021 election ballot;
5.

That the Court issue an Order declaring the Election Commission and Metro

Department of Law are collaterally estopped from reversing its previous legal interpretations of §
19.01 to the detriment of Plaintiffs;
6.

That the Court issue an Order declaring the Election Commission and Metro

Department of Law are collaterally estopped from reversing its previous legal interpretations of §
19.01 as it related to the definition of a “previous general election” to the detriment of Plaintiffs;
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7.

That the Court issue an Order that enjoins and mandates the Commission to count

and verify 4GG’s 14,010 signatures and to place the initiative on the June 14, 2021 election ballot,
and thereby hold such referendum required by § 19.01(2);
8.

That the Court make a declaration under 28 U.S.C. § 2201 that the Election

Commission's action was facially unconstitutional under the First and Fourteenth Amendments;
9.

That the Court make a declaration under 28 U.S.C. § 2201 that the Election

Commission's action are unconstitutional as-applied under the First and Fourteenth Amendments;
10.

That the Court issue a temporary restraining order and/or preliminary injunction

under 42 U.S.C. § 1983 prohibiting the Election Commission from denying placement and/or
removing initiatives from its election ballots based on those initiatives' content and/or subject
matter;
11.

That the Court issue a permanent injunction under 42 U.S.C. § 1983 prohibiting the

Election Commission from refusing to count and verify voter signatures and to place initiatives on
the election ballot based on those initiatives' content and/or subject matter;
12.

That the Court issue a temporary restraining order and/or preliminary injunction

under 42 U.S.C. § 1983 directing the Election Commission to immediately count and verify the
voter signatures and to place initiatives on June 14, 2021 election ballot;
13.

That the Court award Plaintiffs of nominal, compensatory, and/or presumed

damages from the Election Commission and Metro Government pursuant to 42 U.S.C. § 1983;
14.

That the Court award Plaintiffs a reasonable attorney’s fee and costs pursuant to 42

U.S.C. § 1988(b); and,
15.

For such other relief to Plaintiffs, as the court deems equitable and appropriate,

including reasonable attorney's fees and costs.

16

Respectfully submitted:
__/s/ James Roberts_______________________
James D. R. Roberts, Jr. Reg. No. 017537
Creditor Law Center
P. O. Box 331606 (Use for all mailings)
1700 Hayes Street, Suite 201
Nashville, Tennessee 37203
(615) 242-2002 office
(615) 242-2042 facsimile
Jim.Roberts@creditorlawcenter.com
Counsel for the Plaintiffs
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CLERK & MASTER
DAVIDSON CO. CHANCERY CT.
AS STATED ON VOTER REGISTRATION CARD

Our Government sued the citizens to block YOUR right to vote.
Help STOP Metro’s fiscal irresponsibility!
Davidson County, TN
VOTER SIGNATURE

PRINT NAME

ADDRESS & ZIP

3. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

4. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

5. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

6. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

7. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

8. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

9. ___________________________________________________________________________________________________
Sign here

Print Name Here

Address

10.__________________________________________________________________________________________________
Sign here

Print Name Here

Address

Decades of reckless fiscal irresponsibility has bankrupted our city, and Metro’s “solution” gave us a 34-37% property tax increase on
homeowners. Metro then squandered $100K+ to sue its citizens to prevent repeal of the 34-37% tax increase. While the Court said we cannot
repeal a prior tax increase, we can reduce the tax in the next budget to return to the 2019-2020 level. We must also remove “public servants”
who will not listen! One of the ballot initiatives lowers the barrier to recall officials who ignore the citizens. It is time to force Metro to rein in
its uncontrolled spending, cut waste, and stop giving away our city, parks, and public lands to billionaires for virtually nothing.

The vote shall be on May 28, 2021 or June 14, 2021, whichever is earlier as permitted by Metro Charter § 19.01:

Save It
While You Can…

Nashville Taxpayer Protection Act
P. O. Box 331606
Nashville, Tennessee 37203-1606

Download More Petitions at www.4GoodGovernment.com & Donate Today!
Hurry – Before our city is bankrupted and more of Nashville is given away for free!

Metro sued to STOP YOU from voting on
the Nashville Taxpayer Protection Act.
*****

Support 4GoodGovernment.com’s fight to:
ROLL BACK the massive 34-37% Property Tax
Increase and return the tax rate to the 2019-2020
budget level.

Tax

PROTECT OUR Parks, Greenways, and Public
Lands, and save them for the public’s benefit.

r
e
y
pa

HELP TO RECALL elected officials who ignore
citizens’ demands.
END lifetime benefits for career politicians at
Taxpayers’ expense.
*****

DONATE today at www.4GoodGovernment.com!
*****

Metro Government’s spending has exceeded its revenues for
years – and the 34-37% Property Tax Increase is just a
symptom of the problem. These Charter Amendments will
help stop Metro’s fiscal irresponsibility and rein in spending.

Please Sign, Fold & Mail ASAP (No later than Friday, March 5, 2021)
* We hope to file the Petitions with the Metro Clerk on Monday, March 8, 2021. *

The undersigned Davidson County voters propose the following six (6) Amendments to the Metropolitan Charter, as written in italics, to
be voted on by the citizens on May 28, 2021 or June 14, 2021, whichever is earlier as permitted by Metro Charter § 19.01:
1. Limit Property Tax Rates – Add to Article 6, § 6.07, Paragraph 5: “Property Tax Rates shall not increase more than 3% per fiscal year
upon enactment without a voter referendum, pursuant to Tenn. Code Ann. § 2-3-204. For Fiscal Years 2021-2022 and 2022-2023 the property
tax rate(s) shall revert to Fiscal Year 2019-2020’s tax rate(s), or lower if required by law. This amendment’s provisions are severable.”
2. Recall Elected Officials – (A) Add to Article 15, § 15.07: “Petitions to recall elected officials filed after January 1, 2021, under this section
shall contain the signatures and addresses of registered qualified voters in Davidson County equal to ten (10) percent of the citizens voting in
the preceding Metro general election in the district or area from which the recalled official was elected. Such Petitions shall be filed with the
metro clerk within seventy-five (75) days of the date the notice is filed. This amendment’s provisions are severable” (B) Replace existing
Article 15, § 15.08, Paragraph 2 with: “A recalled official’s name shall not appear on the recall ballot, but such official may qualify as a
write-in candidate. This amendment’s provisions are severable.”
3. Abolish Lifetime or Other Benefits for Elected Officials – Add to Article 18, § 18.05, Paragraph 1: “No elected official shall receive any
benefits at taxpayer expense as a result of holding such elected office without a voter referendum.”
4. Preserve Voters’ Charter Amendments – Create Article 19, § 19.04: “Voter-sponsored Charter Amendments approved after January 1,
2021, shall be amended only by voter-sponsored Petition, notwithstanding any law to the contrary.”
5. Protect Publicly-Owned Parks, Greenways & Lands – Create Article 18, § 18.18: “No portion of a publicly-owned park, greenway, or
other real property shall be transferred or conveyed without 31 votes of Metro Council. All transfers of interest in real property shall be at fair
market value based on an independent appraisal. Public referendum shall be required for transfers of interest in such publicly-owned
properties valued over $5,000,000, and for leases exceeding twenty (20) years, unless prohibited by state law.”
6. Protect Promises to Nashville – Create Article 18, § 18.19: “If a professional sports team leaves Nashville, or ceases playing professional
games for more than twenty-four (24) consecutive months during the term of a team’s ground lease, all sports facilities and related ancillary
development related to the defaulting team shall revert to public property, and all related contracts shall terminate, including land leased from
the Nashville Fairgrounds, and just payment shall be paid, if required by law.”
Mor
e
Line Signat
On Election Day the citizens shall vote on the foregoing six (6) separate amendments.
ure
P s on
Davidson County, TN
VOTER SIGNATURE

PRINT NAME

ADDRESS & ZIP

LEA
SE UBack.
SE!

AS STATED ON VOTER REGISTRATION CARD

1. __________________________________________________________________________________________________
Sign here

Print Name Here

Address

2. __________________________________________________________________________________________________
Sign here

Print Name Here

Address
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Group ﬁles 14K signatures to push for Nashville property tax vote

E-FILED
4/2/2021 3:05 PM
CLERK & MASTER
DAVIDSON CO. CHANCERY CT.

POLITICS

Group files 14K signatures to push for
Nashville property tax vote. Is that
enough?
Yihyun Jeong Nashville Tennessean
Published 4:25 p.m. CT Mar. 25, 2021

Updated 5:42 p.m. CT Mar. 26, 2021

A local attorney filed about 14,000 signatures with the city clerk Thursday seeking a
referendum to limit Nashville's property tax rate along with a slate of other measures that
would limit Metro government.
But before any debate over the merits of the proposed Metro Charter amendments, an initial
challenge is expected on how many signatures are needed to place the issue before voters.
The Metro Charter states a charter amendment may be proposed to Davidson County voters
if a petition is signed by 10% of the number of voters who cast ballots in the "preceding
general election."
More: Nashville chamber defends city's property tax hike amid new petition challenge
Nashville election administrator Jeff Roberts, basing the number on the November election,
says 31,212 signatures are needed. But attorney Jim Roberts, who is leading the "Nashville
Taxpayer Protection Act" initiative, is going off the August election when there was lower
turnout. He said he needs only 12,142.
"I will absolutely challenge this," Roberts told The Tennessean.
The coming debate is reminiscent of a 2018 lawsuit when the local police union challenged
Metro's verification of signatures collected by Community Oversight Now to hold a public
vote for a new civilian police oversight board.
The legal challenge centered over which election should be used to determine how many
signatures are needed to qualify the measure. A judge later dismissed the lawsuit.

https://www.tennessean.com/story/news/politics/2021/03/25/group-ﬁles-14-k-signatures-push-nashville-property-tax-vote-enough/6999055002/
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The Davidson County Election Commission will have to verify the signatures before taking up
whether the proposed charter amendments should go before voters for a requested June 14
special election. It would come just weeks before the city will have to finalize its operating
budget and set a tax levy for the next fiscal year.
The decision could likely be passed, once again, to a judge.
Roberts went to court with the city in October over the legality and form of his first petition.
A judge ultimately struck down that version.
He said Thursday he's confident there will be an election as he believes at least one measure
will successfully get on the ballot. With no scheduled Metro election this year, it would trigger
a special election estimated to cost the city more than $800,000 to hold.
A spokesperson for Mayor John Cooper said Thursday the mayor is "focused on Nashville’s
rebound, not on yet another failed referendum attempt."
"This is a distraction," spokesperson Andrea Fanta said in a statement. "As a community and
as a government, we are focused on the work ahead as we rebound from Nashville’s most
challenging year."
Metro Clerk Elizabeth Waites confirmed receiving 14,010 signatures Thursday. It's about half
of what Roberts collected for his first petition, despite the 200,000 petitions he said were
mailed out last month.
He attributed lower returns to a combination of cold weather, the recent snow storm and a
"good bit of apathy," after how the first referendum push played out.
Roberts declined to disclose who funded the effort but estimated he collected donations from
about 40 people, largely from "downtown Nashville."
He and the group dubbed "4 Good Government" want to set the city's property tax rate for
the next two fiscal years to the level it was before the Metro Council approved a 34% increase.
They also want to cap future increases to 3% without voter approval.
The petition also seeks to:
Eliminate lifetime or other benefits for elected officials.
Require any charter amendments approved by voters after Jan. 1, 2021, to be
amended only by voters.
https://www.tennessean.com/story/news/politics/2021/03/25/group-ﬁles-14-k-signatures-push-nashville-property-tax-vote-enough/6999055002/
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Block any transfer of publicly owned land without the support of 31 council members,
and require the transfer of any property valued at $5 million or more, and leases
extending 20 years, go before voters.
Have any Nashville pro sports facilities or related commercial facilities "revert to public
property" if no games are played for more than 24 months or if a team leaves Nashville.
Lower the amount of signatures needed to trigger a recall election from 15% to 10% of the
people who voted in the district or area of the official in the preceding Metro general
election, while also extending the days to collect signatures from 30 to 75 days of the date
the notice is filed. Prohibit the recalled official's name from appearing on a recall ballot,
though that person may qualify as a write-in candidate.
Yihyun Jeong covers politics in Nashville for USA TODAY NETWORK - TENNESSEE. Reach
her at yjeong@tennessean.com and follow her on Twitter @yihyun_jeong.

https://www.tennessean.com/story/news/politics/2021/03/25/group-ﬁles-14-k-signatures-push-nashville-property-tax-vote-enough/6999055002/
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STATEMENT OF THE ISSUES

The question in this case is whether Community Oversight Now gathered a sufficient number
of signatures to have their proposed charter amendment appear on the November 6, 2018 ballot. The
Davidson County Election Commission determined that they did gather enough signatures. The Trial
Court agreed. The number of signatures needed to place a proposed charter amendment on the ballot
depends on how many people voted in the "preceding general election"
The Supreme Court recently deterniined that the plirase "general election" as used in the Metro
Charter encompasses more than the every four year "general metropolitan election"

Wallace v. Metro.

Gov't of Nashville, 546 S.W.3d 47, 55 (Tenn. 2018). Did the Trial Court err in finding that the
preceding general election did not have to be an every four-year general metropolitan election?

STATEMENT OF THE CASE

Plaintiffs ("the FOP") filed this lawsuit on August 21, 2018. (T.R. l). Community Oversight
Now was perniitted to intervene by agreed order. (T.R. 37).
The Metropolitan Government filed its brief on September l 0, 2018, addressing the merits of
the dispute. (T.R.342). Community Oversight Now filed a Motion to Dismiss based on standing.
(T.R. 326).
The Court dismissed the case in an order entered Septeinber 19, 2018. (T.R. 391). Plaintiffs

appealed on September 20, 2018. (T.R. 4 l4). Community Oversight Now filed a motion to alter or
amend the same day, which was denied in an order entered September 21, 2018. (T.R. 439).

INO?39917.11

FA C T S

On August 1, 2018, Community Oversight Now submitted a petition to amend the Metropolitan
Charter. (A.R. l) A statement with the petition stated that it contained an estimated 8,269 signatures.
(Id.).
An amendment to the Metropolitan Charter may be proposed through a petition process that
garners a certain number of registered voters, signatures. The number of signatures required depends
on how many people voted in the "preceding general election":
This Charter Inay be amended subsequent to its adoption in the following manner: An
amendment or amendments may be proposed
etition filed with the
upon
m e t r o olitan clerk si n e d b t e n

Nashville-Davidson Coun

votin

er cent of the number of the re i s t e r e d v o t e r s o f
in the r e c e d i n
eneral election, tlie verification of

10

the signatures to be made by the Davidson County Election Commission and certified to
tlie metropolitan clerk. (Emphasis added).
Metropolitan Charter { 19.01 (T.R. 50).

On August 15, 2018, the Election Commission met and determined that the preceding general

election was the August 4, 20 l6 election. (A.R. 30). In the August 4, 2016 General Election, 47,074
registered voters cast their ballot. (T.R. 43). Therefore, 4,708 signatures would constitute ten percent
of these voters. Davidson County Election Commission determined that there were at least 4,801 valid
signatures accompanying the Community Oversight Board Petition. (T.R. 30). The Commission voted

at their August 15, 2018 meeting to accept these verified signatures as meeting the requirements of
Metropolitan Charter g 19.01. (Id.).

fN0239)17.11

ARGUMENT
STANDARD OF REVIEW.

A motion to dismiss is reviewed de novo. West v. Schofield, 468 S.W.3d 482, 489 (Tenn.

2015). Interpretation of the Metropolitan Charter is a question of law. Cty. ofshelby v. Tompkins, 241
S.W.3d 500, 505 (Teiin. Ct. App. 2007).
Ii.

T H E T ! A L C O U RT C O R R E C T LY D E T E R M I N E D T H AT S U F F I C I E N T P E T I T I O N
S I G N AT U R E S W E R E G AT H E R E D .

A . T H E S U P R E M E C O U RT H A S H E L D T H AT T H E " P R E C E D I N G G E N E R A L

ELECTION" IN METRO CHARTER { 19.01 MAY BE A "GENERAL
METROPOLITAN ELECTION" OR A'GENERAL ELECTION."

Tlie number of signatures needed to place a proposed charter amendment on the ballot depends
on how many people voted in the "preceding general election":
This Charter may be amended subsequent to its adoption in the following manner: An
amendment or amendments may be proposed
etition filed with the
upon
m e t r o olitan clerk si n e d b

Nashville-Davidson Coun

ten

votin

10

er cent of the number of the re i s t e r e d v o t e r s o f

in the

recedin

eneral election, the verification of

the signatures to be made by the Davidson County Election Commission and certified to
the metropolitan clerk.

Metropolitan Charter > 19.01 (T.R. 50).
There are only two appellate decisions interpi"eting the phrase "general election" as used in the
Metropolitan Charter - the Wise and Wallace cases. Wallace summarized Wise and noted outs'ight that
the phrase "general election" as used in the Charter encompasses more than the every four year
"general metropolitan election":
That the intent of the drafters of the Charter was to draw a distinction between "general
metropolitan elections" and all othei general elections" is evidenced by the use of
these distinct phrases within section 15.03 to address different events. We do not read
the use of the distinct hrases ' e n e r a I m e t r o o l i t a n e l e c t i o n " a n d

6 6

eneral election" to

accidental. Rather, we view the two phrases to have been intentionally and
thoughtfully employed to refer to different elections. The former phrase refers to the
particular general election at which the Mayor, Vice Mayor, Councilmen-at-Large, and
District Councilmen are elected in August of each fourth odd-numbered year, beginning
be merel

IN0239917.1 J

in 1971, as called for in section 15.0 l of the Charter. In contrast, the latter phrase refers
more broadly to any municipal eneral election, including but not limited to general
metropolitan elections. In other words eneral metro olitan elections" are one uni u e
e of the broader cate

o r

elections." however ai"e not '

of munici

eneral elections., All munici

eneral

e n e r a l m e t r o olitan elections.,

Fyallace v. Metro. Gov't ofNas'hville, 546 S.W.3d 47, 55 (Tenn. 2018) (emphasis added, ciiing Wise v.
State ex rel. Wise v. Judd, 655 S.W.2d 952 (Tenn. 1983)).
B. THE FOP Is MISTAKEN WHEN IT ASSERTS THAT THE AUGUST 6, 2015
METROPOLITAN ELECTION MUST BE TREATED AS THE "PRECEDING GENERAL
ELECTION."

The FOP takes the position that the August 6, 2015 election (the general metropolitan election
where the Mayor, Vice-mayor and Council are elected) must be the "preceding general election" used
to calculate the l O % figure needed.
But tliis interpretation ignores the holdingy of Wallace, wliich is tliat the Charter uses the term
"general election" broadly to include more than just general metropolitan elections:
[G]eneral metropolitan elections" are one unique type of the broader category of
municipal "general electi01is." All municipal "general elections,, however, are not
"general metropolitan elections."
Our holding in Wise was that the phrase "preceding general election" as used in section
19.0 l of the Charter refers to mzinicipal general elections....
Wallace at 55-58 (emphasis in original).

Chancellor Kijcrease Ivas correct in Wise when he included both the August 1982 election (a
general municipal election) and the August 1979 election (a general metropolitan election) as
qualifying elections. and selected the Au

st 1982 election and its 9 473 si nature threshold as the

most recent preceding election that would be used to determine if there wei"e sufficient signatures.

Applying Wise and Wallace, the Charter does not ti'eat the phrase "genei'al election" as
synonymous with "genei"al metropolitan election." The August 4, 2016 election (which included the

P10239)17,11

election of the Metropolitan Assessor of Property ) meets the Charter's definition of "general
election,, and is closer in time than the August 2015 election. Therefore, it is the correct general
election to use to calculate the number of signatures necessary for a Charter amendment petition.

The FOP states that Nashville is the first consolidated government, but this is not correct. New
Orleans (1805), Boston (1821), Philadelphia (1854), San Francisco (1856), New York (1890's), and
Denver (1902) are some of the consolidated governments
that preceded Nashville.
htt s://wThyw.mtas.teiinessee.edu/k-noii.'led Jebase/consolid&ltioii-cit - a n d - c o u n t & ' _ i o v e i ' i i i i i e n t s - l o o k . histo - a n d - o u t c o i n e - b a s e d - r e s e a r c h .

The FOP argues that the election of the Metropolitan Assessor of Property is a state election.
However, this argument was not raised below and cannot be I"aised foi. the first time on appeal. Walers
v. Farr, 291 S.W.3d 873, 9 18 (Tenn. 2009).
In addition, this arguinent is incon"ect. The FOP'S claim that a county office is a "state
election" relies on a definition (T.C.A. & 2-1-104(a)(28) that is clearly drafted to distinguish it from
the definition of "federal election" (T.C.A. { 2-1-104(a)(9). If Plaintiffs, logic prevailed: all "district"
offices (Metro Council) would also be state elections. This would be a skewed reading of state law.

In another skewed reading of state law, the FOP refer to T.C.A. é 2-13-208(a)'s discussion of

non-partisan municipal elections Ivithout mentioning 208(b), which addresses metropolitan
governments and offices and states that the Charter controls certain offices.

Plaintiffs assert that the Metro Charter preserves the Office of Assessor with the duties assigned
by state law, but do not recognize that the Metropolitan Assessor is a uniquely local office with unique
duties created by the Metropolitan Charter. Winler v. Allen, 212 Tenn. 84, 95: 367 S.W.2d 785, 790
(1963) ("[W]e hold that it is the duty of Metropolitan County Tax Assessor to make assessments of
merchants, ad valorem taxes and that the Metropolitan Trustee shall collect such taxes, such duties,
of County Court Clerk by said Charter to the said Tax Assessor and Trustee.").
In addition to the unique duties assigned by the Metropolitan Charter, the Metropolitan
Government is responsible for the Assessor's salary and legal liability. See Slate ex rel. Winslead v.
Moody, 596 S.W.2d 811, 813 (Tenn.1980) & Pharrits v. Looper, 6 F. Supp. 2d 720, 730, 1998 W.L
276131 (M.D. Tenn. 1998). The Metropolitan Assessor is a uniquely local metropolitan office. There
is no merit in the suggestion that it is insufficient or unworthy for use as a measurement for the number
of signatures needed to amend the Metropolitan Charter.

IN0239917.1)

C. THE FOP Is MISTAKEN WHEN IT ASSERTS THAT THE SPECIAL ELECTION TO

FILL THE MAYOK4L VACANCY (THE MAY 24, 2018 ELECTION) MUST BE
TREATED AS THE 66PRECEDING GENERAL ELECTION. 9 9

The FOP takes the altemative position that the May 24, 2018 special election to fill the mayoral
vacancy is the "pt'eceding general election" that should be used for calculatino the IO% number
required by Chaiter é 19.01. (T.R. 1,1r32).
The FOP attempts to define "genei'al election" as any non-primary election. This is a colloquial
definition of general election, but is not the more specific meaniiig of the phrase as it is used in the

Metro Charter. Charter Articles 15 and 19 discuss several types of elections: general: metropolitan
general, referendum elections and special elections. In Wallace, the Supreme Court held that the use
of distinct phrases is evidence that the intent of the drafters was to draw a distinction between them.

Applying this interpretation, the Supreme Court determined a special election was necessary to fill the
mayoral vacancy, pursuant to 515.03 of the Charter.

The May 24, 2018 election was a special election, as ordered by the Wallace Supreine Court
in its final paragraph: "Tlie Comniission is Iiereby ordered to set a special election in accordance
with Tennessee Code Annotated section 2-14-102(a)." Wallace at 58. State law treats special
elections and general elections as different t)'pes of elections:
Charter {15.03 requires special elections to fill a mayoral vacancy that will exist more than 12

months prior to the next general metropolitan election and makes a distinction between special and

general elections:

If in such s

ecial election to fill a vacancy for the unexpired term of the office of mayor

or district council member, or in the eneral election at which time a vacancy in the

office of vice mayor or councilmembei"_at-large, no candidate shall receive a majority of
all the votes cast for such office, a runoff election shall be Iield five (5) weeks
subsequent to the first special election to fill a vacancy in accordance with the provisions
hereinbefore set forth in the case of a general metropolitan election. The provisions of
section 15.01 hereof with respect to voting in general metropolitan elections and with

respect to qualifying as a candidate sliall a

I t o s ecial elections and to

elections at which time a vacancy is filled. (emphasis added).
(Y0239)17.12

eneral

Special elections shall be held when a vacancy in any office is required to be filled by

election at other times than those fixed for general election.

TENN. CODE ANN. 12-14-101. Therefore an election cannot be both a special election and a general
election.

The fact that an election cannot be both a special election and a general election was
emphasized by the Supreme Court in McPherson v. Everett, a case involving when to fill a vacancy in
the office of County Clerk. 594 S.W.2d 677 (Tenn. 1980). The state election administrator had
instructed counties to fill any county vacancies with the May presidential priinary, "as a special
general election for such office for the unexpired terni." Id. at 679. The Supreme Court disagreed
stating: "There is no siich process as a 'special general, election. This is a contradiction in terms."
Id. at 680, fn. 8 (emphasis added).
This distinction is also commonly recognized as black letter law:
See ELECTION, Black's Law Dictionary (10th ed. 2014) ["general election (16c) l. An
election that occurs at a regular interval of time. Also termed regular election."]
See ELECTION, Black's Law Dictionary (l Oth ed. 2014) ["special election (1836) An election

that occurs in an interim between general elections, usu. to fill a sudden vacancy in office."]

Special and general elections are distinct creatures and are incompatible in the context of state
law and the Metropolitan Charter. McPherson v. Everett, supra, TENN. CODE ANN. g 2-14-101;
Metropolitan Charter Articles 15 & 19. For this reason, the special election held on May 24, 2018
cannot be the "preceding general election" to measure the signature threshold.

D. THE ELECTION COMMISSION WAS CORRECT WHEN IT DETERMINED THAT

AUGUST 4, 2016 WAS THE MOST RECENT PRECEDING GENERAL ELECTION.
A review of elections discussed in the Petition shows that the Election Commission was correct

when it deterniined that August 4: 2016 was the most recent preceding general election. The fourth

P10239917.1)

column below shows why an election is or is not the preceding general election:
Date of election

Offices on ballot

Number

of

Preceding general election?

votes cast

May 24, 2018

Mayor of Metropolitan 82,368
Nashville
vacant
Metro District Council
osition

November 8, 2016

U.S and State offices,

City Commissioners for

No, because this was a special election.
There is no such thing as a special
general election. McPherson v. Everett,
at 679.

252,926

Belle Meade, Forest
Hills, and Goodlettsville

No, because these were state and federal,

elections, not Metropolitan Government
elections. Wallace explains that state and
federal

elections

cannot

be

the

'preceding general election":
Our holding in Wise was that the phrase
"preceding general election" as used in
section 19.01 of the Charter refers

to Inunicipal general
to state

elections,

not

federal general

o r

elections. Id. We did not hold, nor did we

intend to hold, that the phrases "general
metropolitan election" and "general
election" are synonymous for purposes of

i

August 4, 2016

section

l

of

the

C h a r t e r.

Wallace at 5 8.
Belle

Meade,

Forest

Hills

and

city"
a r e
"smaller
municipalities tliat exist within

Goodlettsville
m e t r o olitan

Primary election for 47,074
U.S. and State offices,
vacant Metro District

AOP was on
the August
2020 ballot!

15.03

Council position, Metro
Assessor of Property,
School Board

overnment.

Yes, because the election of the Metro
Assessor of Property is a municipal
general election. Wallace holds that the
phrase "general election" includes more
than just general metropolitan elections:
[G]general metropolitan elections" are
one unique type of the broader category
of municipal "general elections." All
Inunicipal "general elections," however,
are not "general metropolitan elections.
Wa l l a c e a t 5 5 .

August 6, 2015

Mayor of Metropolitan
Nashville, Vice-mayor,

104,757

No, because the August 4, 2016 election
meets the definition of recedin

5 Metro Council at

Large positions and 35

election, and is closer in time.

District Metro Council
ositions

III.

MOOTNESS.

The Metropolitan Government I'elies on and incorporates by reference its filings with this Court
that were made in response to Community Oversight's Motion to Dismiss.

CONCLUSION

The FOP is attempting to narrow the definition of "general election" to mean solely "general
metropolitan election." But the Wallace Supreme Court has already held that general elections, as used
in the Cliarter, are a broad category, which include (but are not limited to) general metropolitan
elections.

There is no basis foi. defying the Wallace holding and creating a new definition of general
election in this case. Applying the Wallace CoLIrt's decision, the Election Commission correctly
deterniined that the August 4, 2016 general election is the preceding general election that is used to
measure the number of signatures required for a charter amendment petition. The Trial Court's order
upholding the Election Cominission's decision should be affirmed.
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Respectfully submitted,
/s/ J,oi'a .h"o.I"

Lora Barkenbus Fox, #17243
Catherine J. Pham, #28005

Metropolitan Attorneys
108 Metropolitan Couithouse
P. 0 . B o x 1 9 6 3 0 0

Nashville, Tennessee 37219

(615) 862-6341
C E RT I F I C AT E O F S E RV I C E

I hereby certify that a copy of the foregoing has been forwarded by agreeinent via email to
Austin L. Mcmullen, Bradley Arant Boult Cummings, LLP, 1600 Drivision St., Suite 700, Nashville,
TN 37201 at cimcinulleii a)brcidlL '.L()111 , David L. Raybin, Raybin & Weissman, P.C., 424 Church St.,
Suite 2120, Nashville, TN 37219 at di" ..biiifa)nLI.shiiillelnl&lNv.L()In Jamie R. Hollin, 51 l Rosebank

Avenue, Nashville, TN 37206 at ',hollin(aliiie.Lom and Daniel A. Horwitz, 1803 Broadivay, Suite
#531, Nashville, TN 37203 at daniel.a.Ii()I"wilz,r)

Inail.Loiii on this 8 ' day of November, 2018.
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Lora Barkenbus Fox

(N0239917.1 J

10

E-FILED
4/2/2021 3:05 PM
r.IL'Lt)DIllL 'IIIN'
FII.Fllon
K)nNovember
51 L)I'c'iiilx'i'08.
08. 2018
•>018
ricclix)nically
ni-ED
CLERK & MASTER
Appellale Court
Lourt Clerk
Llerk
Appellate
DAVIDSON CO. CHANCERY CT.

)%,
.F;leknlrvryi
Illv Kl:i
F.Tl'F.I) onon%:oveiiilK'f
ElectrC-ivcally
RECF.IVF.P
NovemberLc
08, •?Ll18
2018

Appellate Court
Courl Clerk
Clerk
Appellate

N TTHHEE CCOOUURRT
ALLSS OOFF TTEENNNNEESSSS EE E
E
II N
T OOFF AAPPPPEEA
AT
E
A
T N
NA
AS
SH
HV
V II L
LL
LE
F
OR
RD
DE
ER
R O
O FF PP O
CE
E
FR
R AT
ATE
ER
RN
NA
AL
L O
OL
L II C

)

(ANDREWJACKSON
JACKSONLODGE
LODGENO.
NO. 5),
(ANDREW
5),
MATTHEW
M AT T H E W D
DEAN
E A N BBOGUSKIE,
OGUSKIE,
NOBLE
N
O B L E TAYLOR,
T A Y L O R , HAROLD
H A R O L D MILTON
M I LT O N
BURKE,
BURKE, III,
III, ROBERT
ROBERT ALAN
ALAN YOUNG
YOUNG
And
A n d JJAMES
A M E S ANTHONY
ANTHONY G
GAFFORD,
AFFORD,

)

)
)

)
)

Petitioners/Appellants,
Petitioners/Appellants,

)

Davidson
Davidson County
County Circuit
Circuit Court
Court

)

N oo .. 11 88 C
C 22 11 55 88
N

)
)
)

V .

THE

N
o .. M
M2200 11 88 -- 00 11 77 11 77 -- C
R 33 -- C
No
CO
OA
A -- R
CV
V

M
M EE TT R
RO PO
O LL I T A N

G
GO
OV
VE
ER N M E N T

)

O
OF
F N
NA
AS
SH
HV
V II L
LL
LE
E A
AN
ND
D DDAAV
V IID
DSS O
ON
N

)

CO
CO
OU
UN
NT
TY
C
OU
UN
NT
TY
Y &
& DDAAV
V I IDDSSOONN C
Y

)

ELECTION
ELECTION COMMISSION,
COMMISSION,

Respondents/Appellees, and
and
Respondents/Appellees,
COMMUNITY
COMMUNITY OVERSIGHT
OVERSIGHT NOW,
NOW,

Intervening Respondent/Appellee.
Intervening
Respondent/Appellee.

)
)
)
)
)
)
)

)

BR
R II E
M EE TT R
RO
OP
GO
OV
ER
EN
T
B
EF
F O
OF
F T
TH
HE
E M
PO
OL
L II T
TA
AN
N G
VE
RN
NM
ME
NT

TH
A RT
R TM
ME
EN
NT
T O FF L AW
AW O
HE D
DE P
PA
O F TT H
HE
M
M EE TT R
RO
OP
PO
O LL II TA
TAN
N G
GO
OV
VE
ER
RN
NM
ME
EN
NT
T O
O FF

NA
AS
SH
E A
AN
ND
D DDAAV
DSS O
ON
N C
CO
OU
N
HV
V II L
LL
LE
V IID
UN
NT
TY
Y

JON COOPER,
COOPER, #23571
#23571
JON
Director
Law
D
i r e c t o r of
of L
aw

Lora Barkenbus
Barkenbus Fox,
Fox, #17243
#17243
Lora

Metropolitan Attorney
Metropolitan
Attorney
MetropolitanCourthouse,
Courthouse, Suite
Suite 108
108
Metropolitan
Post O
f f i c e Box
B o x 196300
196300
Post
Office

Nashville, Tennessee
Tennessee 37219-6300
37219-6300
Nashville,
(615)
(615) 862-6310
862-6310

ORAL ARGUMENT
ORAL
ARGUMENT REQUESTED
REQUESTED

{N0239830.1}
{N0239830.1}

TA B L E O F C O N T E w r S
li

TABLE OF AUTHORITIES......................
STATEMENT OF THE ISSUES........................
STATEMENT OF THE CASE..........................................................................
FACTS.................................................. ...............
ARGUMENT.........,.......................................................................................................... ..

STANDARD OF REVIEW...................................................................................... .......
II.

T H E T R I A L C O U RT C O R R E C T LY D E T E R M N E D T H AT
SUFFICIENT PETITION SIGNATURES WERE GATHERED....................................
A . T H E S U P R E M E C O U RT H A S H E L D T H AT T H E " P R E C E D I N G

GENERAL ELECTION" IN METRO CHARTER & 19.01 MAY BE
A " G E N E R A L M E T R O P O L I TA N E L E C T I O N " O R A " G E N E R A L
ELECTION"
B . T H E F O P J S M I S TA K E N W H E N I T A S S E R T S T H AT T H E

A U G U S T 6 , 2 0 1 5 M E T R O P O L I TA N E L E C T I O N M U S T B E
T R E AT E D A S T H E " P R E C E D T N G G E N E R A L E L E C T I O N "
C . T H E F O P I S M I S T A K E N W H E N I T A S S E R T S T H AT T H E
S P E C I A L E L E C T I O N T O F I L L T H E M AY O R A L VA C A N C Y

(THE MAY 24, 2018 ELECTION) MUST BE TREATED AS THE
"PRECEDING GENERAL ELECTION"
D . T H E E L E C T T O N C O M M I S S I O N WA S C O R R E C T W H E N I T

D E T E R M I N E D T H AT A U G U S T 4 , 2 0 1 6 WA S T H E M O S T
RECEKf PRECEDING GENERAL ELECTION........................
III. MOOTNESS.................................................................................................. ..................
CONCLUSION......................
CERTIFICATE OF SERVICE................................................... . . . ... . .

{N0239854.11

.10

TA B L E O F A U T H O R I T I E S
CASES

Cty. ofshelby v. Tompkins, 241 S.W.3d 500 (Tenn. Ct. App. 2007)
McPherson v. Everett, 594 S.W.2d 677 (Tenn. 1980)
Pharris v. Looper, 6 F. Supp. 2d 720, 1998 WL 276131 (M.D. Tenn. 1998)
Siafe ex rel. Winslead v. Moody, 596 S.W.2d 811 (Tenn.1980)
Stale ex rel. Wise v. Judd, 655 S.W.2d 952 (Tenn. 1983)
Wallace v. Metro. Gov't ofNa3'hville, 546 S.W.3d 47 (Tenn. 2018) ..

.1.4,6,8

Waters v. Farr, 291 S.W.3d 873 (Tenn. 2009)
West v. Schofield, 468 S.W.3d 482 (Tenn. 2015)
Winter v. Allen, 212 Tenn. 84, 367 S.W.2d 785 (1963) ......................... .
S T AT U T E S

TENN. CODE ANN. é 2-1-104....... ..
TENN. CODE ANN. { 2-13-208..............................

TENN. CODE ANN. é 2-14-101............................
OTHER

METROPOLITAN CHARTER g 15.03 ....... ............

METROPOLITAN CHARTER g 19.01 .................................................................... .

{N0239854.11

li

.2-3,6

STATEMENT OF THE ISSUES

The question in this case is whether Community Oversight Now gathered a sufficient number
of signatures to have their proposed charter amendment appear on the November 6, 2018 ballot. The
Davidson County Election Commission determined that they did gather enough signatures. The Trial
Court agreed. The number of signatures needed to place a proposed charter amendment on the ballot
depends on how many people voted in the "preceding general election"
The Supreme Court recently deterniined that the plirase "general election" as used in the Metro
Charter encompasses more than the every four year "general metropolitan election"

Wallace v. Metro.

Gov't of Nashville, 546 S.W.3d 47, 55 (Tenn. 2018). Did the Trial Court err in finding that the
preceding general election did not have to be an every four-year general metropolitan election?

STATEMENT OF THE CASE

Plaintiffs ("the FOP") filed this lawsuit on August 21, 2018. (T.R. l). Community Oversight
Now was perniitted to intervene by agreed order. (T.R. 37).
The Metropolitan Government filed its brief on September l 0, 2018, addressing the merits of
the dispute. (T.R.342). Community Oversight Now filed a Motion to Dismiss based on standing.
(T.R. 326).
The Court dismissed the case in an order entered Septeinber 19, 2018. (T.R. 391). Plaintiffs

appealed on September 20, 2018. (T.R. 4 l4). Community Oversight Now filed a motion to alter or
amend the same day, which was denied in an order entered September 21, 2018. (T.R. 439).

INO?39917.11

FA C T S

On August 1, 2018, Community Oversight Now submitted a petition to amend the Metropolitan
Charter. (A.R. l) A statement with the petition stated that it contained an estimated 8,269 signatures.
(Id.).
An amendment to the Metropolitan Charter may be proposed through a petition process that
garners a certain number of registered voters, signatures. The number of signatures required depends
on how many people voted in the "preceding general election":
This Charter Inay be amended subsequent to its adoption in the following manner: An
amendment or amendments may be proposed
etition filed with the
upon
m e t r o olitan clerk si n e d b t e n

Nashville-Davidson Coun

votin

er cent of the number of the re i s t e r e d v o t e r s o f
in the r e c e d i n
eneral election, tlie verification of

10

the signatures to be made by the Davidson County Election Commission and certified to
tlie metropolitan clerk. (Emphasis added).
Metropolitan Charter { 19.01 (T.R. 50).

On August 15, 2018, the Election Commission met and determined that the preceding general

election was the August 4, 20 l6 election. (A.R. 30). In the August 4, 2016 General Election, 47,074
registered voters cast their ballot. (T.R. 43). Therefore, 4,708 signatures would constitute ten percent
of these voters. Davidson County Election Commission determined that there were at least 4,801 valid
signatures accompanying the Community Oversight Board Petition. (T.R. 30). The Commission voted

at their August 15, 2018 meeting to accept these verified signatures as meeting the requirements of
Metropolitan Charter g 19.01. (Id.).

fN0239)17.11

ARGUMENT
STANDARD OF REVIEW.

A motion to dismiss is reviewed de novo. West v. Schofield, 468 S.W.3d 482, 489 (Tenn.

2015). Interpretation of the Metropolitan Charter is a question of law. Cty. ofshelby v. Tompkins, 241
S.W.3d 500, 505 (Teiin. Ct. App. 2007).
Ii.

T H E T ! A L C O U RT C O R R E C T LY D E T E R M I N E D T H AT S U F F I C I E N T P E T I T I O N
S I G N AT U R E S W E R E G AT H E R E D .

A . T H E S U P R E M E C O U RT H A S H E L D T H AT T H E " P R E C E D I N G G E N E R A L

ELECTION" IN METRO CHARTER { 19.01 MAY BE A "GENERAL
METROPOLITAN ELECTION" OR A'GENERAL ELECTION."

Tlie number of signatures needed to place a proposed charter amendment on the ballot depends
on how many people voted in the "preceding general election":
This Charter may be amended subsequent to its adoption in the following manner: An
amendment or amendments may be proposed
etition filed with the
upon
m e t r o olitan clerk si n e d b

Nashville-Davidson Coun

ten

votin

10

er cent of the number of the re i s t e r e d v o t e r s o f

in the

recedin

eneral election, the verification of

the signatures to be made by the Davidson County Election Commission and certified to
the metropolitan clerk.

Metropolitan Charter > 19.01 (T.R. 50).
There are only two appellate decisions interpi"eting the phrase "general election" as used in the
Metropolitan Charter - the Wise and Wallace cases. Wallace summarized Wise and noted outs'ight that
the phrase "general election" as used in the Charter encompasses more than the every four year
"general metropolitan election":
That the intent of the drafters of the Charter was to draw a distinction between "general
metropolitan elections" and all othei general elections" is evidenced by the use of
these distinct phrases within section 15.03 to address different events. We do not read
the use of the distinct hrases ' e n e r a I m e t r o o l i t a n e l e c t i o n " a n d

6 6

eneral election" to

accidental. Rather, we view the two phrases to have been intentionally and
thoughtfully employed to refer to different elections. The former phrase refers to the
particular general election at which the Mayor, Vice Mayor, Councilmen-at-Large, and
District Councilmen are elected in August of each fourth odd-numbered year, beginning
be merel

IN0239917.1 J

in 1971, as called for in section 15.0 l of the Charter. In contrast, the latter phrase refers
more broadly to any municipal eneral election, including but not limited to general
metropolitan elections. In other words eneral metro olitan elections" are one uni u e
e of the broader cate

o r

elections." however ai"e not '

of munici

eneral elections., All munici

eneral

e n e r a l m e t r o olitan elections.,

Fyallace v. Metro. Gov't ofNas'hville, 546 S.W.3d 47, 55 (Tenn. 2018) (emphasis added, ciiing Wise v.
State ex rel. Wise v. Judd, 655 S.W.2d 952 (Tenn. 1983)).
B. THE FOP Is MISTAKEN WHEN IT ASSERTS THAT THE AUGUST 6, 2015
METROPOLITAN ELECTION MUST BE TREATED AS THE "PRECEDING GENERAL
ELECTION."

The FOP takes the position that the August 6, 2015 election (the general metropolitan election
where the Mayor, Vice-mayor and Council are elected) must be the "preceding general election" used
to calculate the l O % figure needed.
But tliis interpretation ignores the holdingy of Wallace, wliich is tliat the Charter uses the term
"general election" broadly to include more than just general metropolitan elections:
[G]eneral metropolitan elections" are one unique type of the broader category of
municipal "general electi01is." All municipal "general elections,, however, are not
"general metropolitan elections."
Our holding in Wise was that the phrase "preceding general election" as used in section
19.0 l of the Charter refers to mzinicipal general elections....
Wallace at 55-58 (emphasis in original).

Chancellor Kijcrease Ivas correct in Wise when he included both the August 1982 election (a
general municipal election) and the August 1979 election (a general metropolitan election) as
qualifying elections. and selected the Au

st 1982 election and its 9 473 si nature threshold as the

most recent preceding election that would be used to determine if there wei"e sufficient signatures.

Applying Wise and Wallace, the Charter does not ti'eat the phrase "genei'al election" as
synonymous with "genei"al metropolitan election." The August 4, 2016 election (which included the

P10239)17,11

election of the Metropolitan Assessor of Property ) meets the Charter's definition of "general
election,, and is closer in time than the August 2015 election. Therefore, it is the correct general
election to use to calculate the number of signatures necessary for a Charter amendment petition.

The FOP states that Nashville is the first consolidated government, but this is not correct. New
Orleans (1805), Boston (1821), Philadelphia (1854), San Francisco (1856), New York (1890's), and
Denver (1902) are some of the consolidated governments
that preceded Nashville.
htt s://wThyw.mtas.teiinessee.edu/k-noii.'led Jebase/consolid&ltioii-cit - a n d - c o u n t & ' _ i o v e i ' i i i i i e n t s - l o o k . histo - a n d - o u t c o i n e - b a s e d - r e s e a r c h .

The FOP argues that the election of the Metropolitan Assessor of Property is a state election.
However, this argument was not raised below and cannot be I"aised foi. the first time on appeal. Walers
v. Farr, 291 S.W.3d 873, 9 18 (Tenn. 2009).
In addition, this arguinent is incon"ect. The FOP'S claim that a county office is a "state
election" relies on a definition (T.C.A. & 2-1-104(a)(28) that is clearly drafted to distinguish it from
the definition of "federal election" (T.C.A. { 2-1-104(a)(9). If Plaintiffs, logic prevailed: all "district"
offices (Metro Council) would also be state elections. This would be a skewed reading of state law.

In another skewed reading of state law, the FOP refer to T.C.A. é 2-13-208(a)'s discussion of

non-partisan municipal elections Ivithout mentioning 208(b), which addresses metropolitan
governments and offices and states that the Charter controls certain offices.

Plaintiffs assert that the Metro Charter preserves the Office of Assessor with the duties assigned
by state law, but do not recognize that the Metropolitan Assessor is a uniquely local office with unique
duties created by the Metropolitan Charter. Winler v. Allen, 212 Tenn. 84, 95: 367 S.W.2d 785, 790
(1963) ("[W]e hold that it is the duty of Metropolitan County Tax Assessor to make assessments of
merchants, ad valorem taxes and that the Metropolitan Trustee shall collect such taxes, such duties,
of County Court Clerk by said Charter to the said Tax Assessor and Trustee.").
In addition to the unique duties assigned by the Metropolitan Charter, the Metropolitan
Government is responsible for the Assessor's salary and legal liability. See Slate ex rel. Winslead v.
Moody, 596 S.W.2d 811, 813 (Tenn.1980) & Pharrits v. Looper, 6 F. Supp. 2d 720, 730, 1998 W.L
276131 (M.D. Tenn. 1998). The Metropolitan Assessor is a uniquely local metropolitan office. There
is no merit in the suggestion that it is insufficient or unworthy for use as a measurement for the number
of signatures needed to amend the Metropolitan Charter.
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C. THE FOP Is MISTAKEN WHEN IT ASSERTS THAT THE SPECIAL ELECTION TO

FILL THE MAYOK4L VACANCY (THE MAY 24, 2018 ELECTION) MUST BE
TREATED AS THE 66PRECEDING GENERAL ELECTION. 9 9

The FOP takes the altemative position that the May 24, 2018 special election to fill the mayoral
vacancy is the "pt'eceding general election" that should be used for calculatino the IO% number
required by Chaiter é 19.01. (T.R. 1,1r32).
The FOP attempts to define "genei'al election" as any non-primary election. This is a colloquial
definition of general election, but is not the more specific meaniiig of the phrase as it is used in the

Metro Charter. Charter Articles 15 and 19 discuss several types of elections: general: metropolitan
general, referendum elections and special elections. In Wallace, the Supreme Court held that the use
of distinct phrases is evidence that the intent of the drafters was to draw a distinction between them.

Applying this interpretation, the Supreme Court determined a special election was necessary to fill the
mayoral vacancy, pursuant to 515.03 of the Charter.

The May 24, 2018 election was a special election, as ordered by the Wallace Supreine Court
in its final paragraph: "Tlie Comniission is Iiereby ordered to set a special election in accordance
with Tennessee Code Annotated section 2-14-102(a)." Wallace at 58. State law treats special
elections and general elections as different t)'pes of elections:
Charter {15.03 requires special elections to fill a mayoral vacancy that will exist more than 12

months prior to the next general metropolitan election and makes a distinction between special and

general elections:

If in such s

ecial election to fill a vacancy for the unexpired term of the office of mayor

or district council member, or in the eneral election at which time a vacancy in the

office of vice mayor or councilmembei"_at-large, no candidate shall receive a majority of
all the votes cast for such office, a runoff election shall be Iield five (5) weeks
subsequent to the first special election to fill a vacancy in accordance with the provisions
hereinbefore set forth in the case of a general metropolitan election. The provisions of
section 15.01 hereof with respect to voting in general metropolitan elections and with

respect to qualifying as a candidate sliall a

I t o s ecial elections and to

elections at which time a vacancy is filled. (emphasis added).
(Y0239)17.12

eneral

Special elections shall be held when a vacancy in any office is required to be filled by

election at other times than those fixed for general election.

TENN. CODE ANN. 12-14-101. Therefore an election cannot be both a special election and a general
election.

The fact that an election cannot be both a special election and a general election was
emphasized by the Supreme Court in McPherson v. Everett, a case involving when to fill a vacancy in
the office of County Clerk. 594 S.W.2d 677 (Tenn. 1980). The state election administrator had
instructed counties to fill any county vacancies with the May presidential priinary, "as a special
general election for such office for the unexpired terni." Id. at 679. The Supreme Court disagreed
stating: "There is no siich process as a 'special general, election. This is a contradiction in terms."
Id. at 680, fn. 8 (emphasis added).
This distinction is also commonly recognized as black letter law:
See ELECTION, Black's Law Dictionary (10th ed. 2014) ["general election (16c) l. An
election that occurs at a regular interval of time. Also termed regular election."]
See ELECTION, Black's Law Dictionary (l Oth ed. 2014) ["special election (1836) An election

that occurs in an interim between general elections, usu. to fill a sudden vacancy in office."]

Special and general elections are distinct creatures and are incompatible in the context of state
law and the Metropolitan Charter. McPherson v. Everett, supra, TENN. CODE ANN. g 2-14-101;
Metropolitan Charter Articles 15 & 19. For this reason, the special election held on May 24, 2018
cannot be the "preceding general election" to measure the signature threshold.

D. THE ELECTION COMMISSION WAS CORRECT WHEN IT DETERMINED THAT

AUGUST 4, 2016 WAS THE MOST RECENT PRECEDING GENERAL ELECTION.
A review of elections discussed in the Petition shows that the Election Commission was correct

when it deterniined that August 4: 2016 was the most recent preceding general election. The fourth
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column below shows why an election is or is not the preceding general election:
Date of election

Offices on ballot

Number

of

Preceding general election?

votes cast

May 24, 2018

Mayor of Metropolitan 82,368
Nashville
vacant
Metro District Council
osition

November 8, 2016

U.S and State offices,

City Commissioners for

No, because this was a special election.
There is no such thing as a special
general election. McPherson v. Everett,
at 679.

252,926

Belle Meade, Forest
Hills, and Goodlettsville

No, because these were state and federal,

elections, not Metropolitan Government
elections. Wallace explains that state and
federal

elections

cannot

be

the

'preceding general election":
Our holding in Wise was that the phrase
"preceding general election" as used in
section 19.01 of the Charter refers

to Inunicipal general
to state

elections,

not

federal general

o r

elections. Id. We did not hold, nor did we

intend to hold, that the phrases "general
metropolitan election" and "general
election" are synonymous for purposes of

i

August 4, 2016

section

l

of

the

C h a r t e r.

Wallace at 5 8.
Belle

Meade,

Forest

Hills

and

city"
a r e
"smaller
municipalities tliat exist within

Goodlettsville
m e t r o olitan

Primary election for 47,074
U.S. and State offices,
vacant Metro District

AOP was on
the August
2020 ballot!

15.03

Council position, Metro
Assessor of Property,
School Board

overnment.

Yes, because the election of the Metro
Assessor of Property is a municipal
general election. Wallace holds that the
phrase "general election" includes more
than just general metropolitan elections:
[G]general metropolitan elections" are
one unique type of the broader category
of municipal "general elections." All
Inunicipal "general elections," however,
are not "general metropolitan elections.
Wa l l a c e a t 5 5 .

August 6, 2015

Mayor of Metropolitan
Nashville, Vice-mayor,

104,757

No, because the August 4, 2016 election
meets the definition of recedin

5 Metro Council at

Large positions and 35

election, and is closer in time.

District Metro Council
ositions

III.

MOOTNESS.

The Metropolitan Government I'elies on and incorporates by reference its filings with this Court
that were made in response to Community Oversight's Motion to Dismiss.

CONCLUSION

The FOP is attempting to narrow the definition of "general election" to mean solely "general
metropolitan election." But the Wallace Supreme Court has already held that general elections, as used
in the Cliarter, are a broad category, which include (but are not limited to) general metropolitan
elections.

There is no basis foi. defying the Wallace holding and creating a new definition of general
election in this case. Applying the Wallace CoLIrt's decision, the Election Commission correctly
deterniined that the August 4, 2016 general election is the preceding general election that is used to
measure the number of signatures required for a charter amendment petition. The Trial Court's order
upholding the Election Cominission's decision should be affirmed.

IN0239917.11

Respectfully submitted,
/s/ J,oi'a .h"o.I"

Lora Barkenbus Fox, #17243
Catherine J. Pham, #28005

Metropolitan Attorneys
108 Metropolitan Couithouse
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Fraternal Order of Police, Matthew Dean Boguskie,
Harold Milton Burke, III, James Anthony Gafford, Noble
Taylor, and Robert Alan Young.
Lora Barkenbus Fox and Catherine Jane Pham,
Nashville, Tennessee, for the appellees, Davidson
County Election Commission and Metropolitan
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Judges: ANDY D. BENNETT, J., delivered the opinion
of the Court, in which FRANK G. CLEMENT, JR., P.J.,
M.S., and W. NEAL MCBRAYER, J., joined.

[*214] The Election Commission of the Metropolitan
Government of Nashville and Davidson County,
Tennessee used the August 4, 2016 election as the
proper election for determining the appropriate number
of signatures needed on the petition to hold a
referendum on whether to create a police oversight
board. Certain individuals and the Fraternal Order of
Police [**2] ("FOP") disagreed and sought a writ of
certiorari. The trial court agreed with the election
commission and affirmed its action. The individuals and
the FOP appealed. We affirm.

OPINION
On August 1, 2018, Community Oversight Now ("CON")
filed with the Metropolitan Clerk a petition for a
referendum to be placed on the November 6, 2018
ballot containing a proposal to amend the Metro charter
to establish a police oversight board. Pursuant to
section 19.01 of the Metro charter, such a petition must
be "signed by ten (10) per cent of the number of the
registered voters of Nashville-Davidson County voting in
the preceding general election." The Davidson County
Election Commission staff began analyzing the 8,269
signatures on CON's petition. The commission met on
August 15, 2018, and the staff reported that it had
reviewed 6,491 of the signatures; 4,801 signatures were
verified and 1,690 had been rejected. The commission
determined that the preceding general election was the
August 4, 2016 election in which 47,074 voters cast
their ballots; thus, 4,708 signatures would constitute ten
percent. The commission voted to accept the verified
signatures as meeting the requirements of the Metro
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charter.
The FOP and [**3] individual current and retired police
officers filed a petition for writ of certiorari and
supersedeas and writ of mandamus from the decision of
the Davidson County Election Commission in circuit
court1 challenging the validity of the referendum based
upon the theory that the referendum petition did not
contain enough verified signatures. By agreed order,
CON was permitted to intervene. The circuit court
expedited the proceedings [*215] and, after a hearing
on September 14, 2018, the court entered a final order
on September 19, 2018, in which it agreed with the
election commission's determination that the preceding
general election was held on August 4, 2016, and
affirmed the decision of the commission. CON filed a
motion to alter or amend, which the circuit court denied
on September 21, 2018. The FOP appealed. Postappeal motions will be discussed below.

STANDARD OF REVIEW
Review of the election commission's decision is by
common law writ of certiorari. McFarland v. Pemberton,
530 S.W.3d 76, 104 (Tenn. 2017).
Reviewing courts may grant relief only when the
board or agency whose decision is being reviewed
has exceeded its jurisdiction or has acted illegally,
arbitrarily, or fraudulently.
Review under a common-law writ of certiorari does
not extend [**4] to a redetermination of the facts
found by the board or agency whose decision is
being reviewed. The courts may not (1) inquire into
the intrinsic correctness of the decision, (2) reweigh
the evidence, or (3) substitute their judgment for
that of the board or agency. However, they may
review the record solely to determine whether it
contains any material evidence to support the
decision because a decision without evidentiary
support is an arbitrary one.
Leonard Plating Co. v. Metro. Gov't of Nashville &
Davidson Cnty., 213 S.W.3d 898, 903-04 (Tenn. Ct.
App. 2006) (internal citations and footnotes omitted).

1 The

circuit court has concurrent jurisdiction with the chancery
court over petitions of certiorari concerning an order or
judgment of a board or commission operating under state law.
See Tenn. Code Ann. § 27-9-103.

ANALYSIS
Motion to Dismiss
The FOP filed a motion to expedite the appeal and a
reach-down motion in the Supreme Court in an attempt
to have the case resolved prior to the November 6
election. On Sept. 26, 2018, this Court granted an
expedited schedule that would set the oral argument for
after the election, stating:
The election is now less than forty-five days away,
and the military and overseas ballots have already
been mailed. Absentee ballots must be mailed no
later than October 7, 2018, and early voting begins
on October 17, 2018. Moreover, Metro concedes
that the appeal will not be moot after the election
and that the results of the referendum can be held
void if the appellants ultimately [**5] prevail on
appeal. Given that ballots have already been
mailed, the impracticality of obtaining a record and
briefs in such a short period of time, and the
availability of an adequate remedy after the
election, it is not feasible for this court to render a
decision prior to the November 6, 2018 election.
Nevertheless, the court finds it to be in the interest
of the public and the parties to shorten the
schedules within which the parties and the trial
court clerk are to fulfill their respective obligations
so this court may render a decision as soon as is
reasonably possible.
On September 27, 2018, the Supreme Court denied the
reach-down motion. On October 9, 2018, this Court
denied CON's motion to dismiss the appeal as moot,
"without prejudice to the parties addressing the same
issues in their briefs." On October 14, 2018, CON filed a
Tenn. Rule App. P. 10 motion asking the Tennessee
Supreme Court:
To vacate the Court of Appeals' September 26,
2018 Order holding that "the appeal will not be
moot after the election and that the results of the
referendum can be held void . . . , and . . . To order
the Court of Appeals to adjudicate Community
Oversight Now's Motion to [*216] Dismiss the
instant appeal for loss of [**6] subject matter
jurisdiction before the November 6, 2018 election."
The motion was promptly denied by the Supreme Court
on October 16, 2018.
On the afternoon of December 4, 2018, the day before
oral argument, CON filed another motion to dismiss.
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This one was based on the proposition that the instant
action is an election contest which must be filed in
chancery court within five days of the certification of the
election results, which occurred on November 26, 2018.
Oral argument was heard the next day. The Court gave
Metro five days to respond to CON's motion and the
FOP five days after that to respond.

election, citing Barrett v. Giles County, No. M201002018-COA-R3-CV, 2011 Tenn. App. LEXIS 548, 2011
WL 4600431 (Tenn. Ct. App. Oct. 5, 2011). CON filed a
reply [**8] to the FOP's response maintaining that the
claim that the election must be invalidated "constitutes
an election contest," and that it is too late to file an
election contest.

Metro's response is surprising. As a matter of
background, in response to the first motion to expedite
referenced above, Metro argued that the case should
not be expedited: "there is no value in expediting the
case — it can be resolved during and even after the
November 6, 2018 election without harm to Petitioners
or the public. In contrast, rushing the case, and causing
any disruption in the election, will cause substantial
harm to the public." Metro expressly stated to this court:

The court in Barrett observed that:

There is no harm in having the public go ahead and
vote on the referendum, now that the election
process has [**7] begun. If this Court decides that
there were an insufficient number of signatures to
place the proposed charter amendment on the
ballot, there is a remedy - the results can be treated
as a nullity . . . .
Petitioner's citations to cases considered moot are
not relevant to this case . . . . In this case, the FOP
et al. have brought their case before the election is
to be held and have not waited many months
before asking the case to be expedited. There is no
reason that this case cannot be resolved in due
course by the appellate courts.2
For these reasons, Respondents ask that this
motion to expedite be denied.
In contrast, now, post-election, when CON seeks to
dismiss the case for failure to file an election contest,
Metro reverses direction like a boomerang, and says, in
effect, "This case is really an election contest to void the
election. It should be brought under Tenn. Code Ann. §
2-17-101(b)!" Suddenly, mootness is relevant, and the
concerns about disrupting the election have been
consigned to the dustbin of history.3
In its response, the FOP argues that challenges to what
should be on the ballot are properly brought before the

2 Metro

made the same response to the reach-down motion
filed in the Supreme Court.
3 Metro's

one-paragraph response was filed on December 12,
2018 and is devoid of legal citation except for the quotation
from Tenn. Code Ann. § 2-17-101(b).

"In Forbes v. Bell, 816 S.W.2d 716 (Tenn. 1991),
our Supreme Court discussed at length the
procedures for having an election set aside
pursuant to Tenn. Code Ann. § 2-17-101, et seq.
The Forbes Court began by observing that there
are two grounds upon which an election contest
can be based. The first ground involves a claim that
the election was valid, but that the contestant,
rather than the contestee, would be the winner if
the outcome was properly determined. [*217] Id. at
719. If the contestant is successful in court, the
proper relief in this type of case is a judgment
declaring the contestant the winner. The second
ground is a claim that the election was null and
void. Id. The proper remedy in this second situation,
if the contestant is successful in court, is to order a
new election."
Barrett, 2011 Tenn. App. LEXIS 548, 2011 WL
4600431, at *2 (quoting Stuart v. Anderson Cnty.
Election Comm'n, 237 S.W.3d 297, 303 (Tenn. Ct. App.
2007)). The first ground does not apply. As for the
second ground, Tennessee case law is that an election
may be voided by "(1) fraud and illegality rendering the
election uncertain or (2) enough illegal ballots having
been cast to call the election into doubt." Barrett, 2011
Tenn. App. LEXIS 548, 2011 WL 4600431, at *3; see
also Forbes v. Bell, 816 S.W.2d 716, 719-20 (Tenn.
1991) (quoting [**9] Millar v. Thomas, 657 S.W.2d 750,
751 (Tenn. 1983)). This case does not involve
allegations of illegal ballots or fraud. This matter is not
an election contest.4

4 Further

support for this matter not being an election contest
is found in the language of Tenn. Code Ann. § 2-17-101(b)
itself:
The incumbent office holder and any candidate for the
office may contest the outcome of an election for the
office. Any campaign committee or individual which has
charge of a campaign for the adoption or rejection of a
question submitted to the people may contest the election
on the question.
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Challenges to what should be on the ballot "should
ordinarily be brought before the election — preferably in
time for the issue to be resolved before the ballots have
to be printed and before the start of absentee and early
voting." Barrett, 2011 Tenn. App. LEXIS 548, 2011 WL
4600431, at *4. This case was filed before the election,
going through an administrative process with the
election commission, and a circuit court challenge by
writ of certiorari before appealing to this Court. Even
then, the FOP sought to expedite this case before this
Court and the Tennessee Supreme Court. We do not
know what more the FOP could have done to advance
this matter. To now require them to file a new lawsuit to
litigate once again what has already been decided by
the election commission and the circuit court, or to hold
that they failed to file such a lawsuit [**10] and therefore
cannot have heard the claim that they have so earnestly
pressed forward, would be an injustice and not in the
public interest.
The motion to dismiss is denied.
Standing
In this case, an examination of standing begins with
Tenn. Code Ann. § 27-9-101: "Anyone who may be
aggrieved by any final order or judgment of any board or
commission functioning under the laws of this state may
have the order or judgment reviewed by the courts,
where not otherwise specifically provided, in the manner
provided by this chapter." Our Supreme Court has held:
In order to have standing to file a petition for a
common-law writ of certiorari, the party filing the
petition must demonstrate that it is "aggrieved" by
the decision sought to be reviewed. For the
purposes of Tenn. Code Ann. § 27-9-101, to be
"aggrieved," a party must be able to show a special
interest in the agency's final decision or that it is
subject to a special injury not common to the public
generally. The party must also show that it was a
party to the agency proceedings sought to be
reviewed.
Wood v. Metro. Nashville & Davidson Cnty. Gov't, 196
S.W.3d 152, 158 (Tenn. Ct. App. 2005) (citations
omitted). The individual appellants and the FOP
participated in [*218] the proceedings before the
election commission and are undoubtedly affected by

(emphasis added). This case is not a challenge to the
outcome of an election. It is a challenge regarding what should
be on the ballot, filed before the election.

the agency's decision to place the [**11] referendum on
the ballot in a manner singularly different from the effect
on the general public. They have standing.
Mootness
Metro and CON argue that this case is now moot
because the election has taken place. At the risk of
being repetitious, we must again point out that, in
response to the first motion to expedite, Metro argued
that the case should not be expedited: "there is no value
in expediting the case — it can be resolved during and
even after the November 6, 2018 election without harm
to Petitioners or the public. In contrast, rushing the case,
and causing any disruption in the election, will cause
substantial harm to the public." At this juncture, Metro
cannot take the opposite position.
As stated earlier, we recognized in this Court's order of
September 26, 2018, that an appellate decision could
not be rendered before the election. In particular, we
stated:
Given that ballots have already been mailed, the
impracticality of obtaining a record and briefs in
such a short period of time, and the availability of
an adequate remedy after the election, it is not
feasible for this court to render a decision prior to
the November 6, 2018 election. Nevertheless, the
court finds it to [**12] be in the interest of the public
and the parties to shorten the schedules within
which the parties and the trial court clerk are to
fulfill their respective obligations so this court may
render a decision as soon as is reasonably
possible.
Implicit in our order is a determination that, under the
peculiar circumstances of this case, the matter would
not be moot. The resolution of this matter would go
forward. We adhere to this decision.5
Interpretation of Charter Provision
The FOP challenges the number of signatures on the
5 As

previously noted, on October 12, 2018, CON filed a Tenn.
R. App. P. 10 application asking the Supreme Court to vacate
the Court of Appeals' September 26, 2018 Order and to order
the Court of Appeals to decide CON's motion to dismiss. Two
days later, the Supreme Court denied the application. Based
on the language of Tenn. R. App. P. 10(a), one may infer that
the Supreme Court determined that the Court of Appeals had
not "so far departed from the accepted and usual course of
judicial proceedings as to require immediate review," or that
the extraordinary appeal was not necessary "for complete
determination of the action on appeal."
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petition. The relevant portion of the Metropolitan Charter
is § 19.01, which states in pertinent part:
This Charter may be amended subsequent to its
adoption in the following manner:
An amendment or amendments may be proposed .
. . (2) upon petition filed with the metropolitan clerk,
signed by ten (10) per cent of the number of the
registered voters of Nashville-Davidson County
voting in the preceding general election, the
verification of the signatures to be made by the
Davidson County Election Commission and certified
to the metropolitan clerk. Such resolution or petition
shall also prescribe a date not less than eighty (80)
[days] subsequent to the date of its filing for
the [**13] holding of a referendum election at which
the electorate of the metropolitan government will
vote to ratify or to reject the amendments proposed.
The question is, which prior election is the "preceding
general election"?
The Tennessee Supreme Court has addressed the
meaning of the term "general [*219] election," as used
in the Metropolitan Charter. In Wallace v. Metropolitan
Government of Nashville & Davidson County, 546
S.W.3d 47, 55 (Tenn. 2018), the Court examined the
terms "general metropolitan election," and "general
election," which are both found in the Metropolitan
Charter:
We do not read the use of the distinct phrases
"general metropolitan election" and "general
election" to be merely accidental. Rather, we view
the two phrases to have been intentionally and
thoughtfully employed to refer to different elections.
The former phrase refers to the particular general
election at which the Mayor, Vice Mayor,
Councilmen-at-Large, and District Councilmen are
elected in August of each fourth odd-numbered
year, beginning in 1971, as called for in section
15.01 of the Charter. In contrast, the latter phrase
refers more broadly to any municipal general
election, including but not limited to general
metropolitan elections. In other words, "general
metropolitan elections" are one unique type of the
broader [**14] category of municipal "general
elections." All municipal "general elections,"
however, are not "general metropolitan elections."
The Supreme Court in Wallace also explained the case
of State ex rel. Wise v. Judd, 655 S.W.2d 952 (Tenn.
1983). The Wallace court stated:

the issue in Wise was whether the phrase
"preceding general election" as used in section
19.01 of the Charter is limited to a municipal
general election or includes a state or federal
general election. There was in Wise no dispute that
both the August 1979 "general metropolitan
election" and the August 1982 "general election"
were municipal general elections which would
qualify for purposes of section 19.01. The question
was whether the November 1982 state general
election also would qualify. Our holding in Wise was
that the phrase "preceding general election" as
used in section 19.01 of the Charter refers to
municipal general elections, not to state or federal
general elections.
Id. at 57-58 (citations and footnote omitted). The Wise
opinion determined that the term "preceding general
election" in § 19.01 of the Metropolitan Charter referred
to the previous metropolitan general election rather than
a state general election, namely the August 1982
election. Wise, 655 S.W.2d at 953.
Several elections have been proposed as the
"preceding general election" in [**15] this case. The
most recent election is the May 24, 2018 election for
mayor and one district council member. This was a
special election to fill vacancies, however, not a general
election. See Wallace, 546 S.W.3d at 56. Thus, the May
24, 2018 election cannot be used to determine the
number of signatures needed for the petition.
The November 2016 election has also been suggested
as being the appropriate "preceding general election."
However, no metro offices were on the ballot. State and
federal offices were on the ballot, as well as city
commissioners for Belle Meade, Forest Hills and
Goodlettsville. Wise held that "the phrase 'preceding
general election' as used in section 19.01 of the Charter
refers to municipal general elections, not to state or
federal general elections." Wallace, 546 S.W.3d at 58
(citing Wise, 655 S.W.2d at 953). Thus, the November
2016 election cannot be used to determine the number
of signatures needed for the petition.
Metro and CON contend, and the election commission
and trial court found, that the August 4, 2016 election is
the one to use. FOP disagrees. The issue turns on
whether the election for Metropolitan Assessor [*220]
of Property is a state or a municipal general election.
A metropolitan government is a consolidation of the
functions vested [**16] in a municipal corporation and
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the county in which it lies. Tenn. Const., Art. XI, Sec. 9,
Para. 9; Tenn. Code Ann. § 7-2-108(a)(1), (16). In the
course of this consolidation, the charter may alter or
even abolish "city and county offices, departments,
boards, commissions, agencies and functions, except
where otherwise provided in . . . [Tenn. Code Ann. Title
7, Ch. 1-6] or prohibited by the Constitution of
Tennessee." Tenn. Code Ann. § 7-2-108(a) (16).
Indeed, our Supreme Court has held that the
constitutional offices found in Article 7, Section 1 of the
Tennessee Constitution cannot be abolished. Metro.
Gov't of Nashville & Davidson Cnty v. Poe, 215 Tenn.
53, 383 S.W.2d 265, 268 (Tenn. 1964). Thus, the office
of assessor of property cannot be abolished.
The Metropolitan Charter retains the office of assessor
of property, but calls the office the metropolitan tax
assessor. Metro Charter, § 8.113. Title changes are
permissible. Tenn. Code Ann. § 7-2-108(a)(14).
Changes in duties are also permissible. Winter v. Allen,
212 Tenn. 84, 367 S.W.2d 785, 789-90 (Tenn. 1963)
(upholding the transfer of the duty to assess merchants'
ad valorem taxes from the county court clerk to the
metropolitan tax assessor). The county official becomes
a metropolitan government official. Poe, 383 S.W.2d at
277 ("The Sheriff is a Metropolitan officer and as such
he is bound by the functional, budgetary and purchasing
provisions of the Charter . . . .").
The FOP maintains that the election for assessor is a
state election, based in part on the fact that in Title 2 of
the Tennessee Code Annotated, "state election" is
defined as "an election [**17] held to: . . . Choose state,
county or district officers." Tenn. Code Ann. § 2-1104(a)(28)(B). This definition is limited to Title 2, and
even then just applies "unless a different meaning is
clearly intended." Tenn. Code Ann. § 2-1-104(a). No
definitions of "municipal election," "municipal general
election," "metropolitan election," or "metropolitan
general election," are found in Tenn. Code Ann. § 2-1104. In the context of Title 2, it is evident that "state
election" is used to distinguish certain elections from a
"federal election." See Tenn. Code Ann. § 2-8-108(b)
("All election documents pertaining to a federal election
shall be preserved by the county election commission
for twenty-two (22) months."); Tenn. Code Ann. § 2-10119 ("Transfers of funds or assets from a candidate's
campaign committee or account for a federal election to
a political campaign committee of or for such candidate
for public office in this state is prohibited.").
If a sheriff is a "Metropolitan officer," Poe, 383 S.W.2d at
277, then it follows logically that the assessor of

property is as well. Furthermore, the Metropolitan
Charter designates the assessor as such. Metro
Charter, § 8.113 ("The county tax assessor, elected for
a term of four (4) years and provided for by general law
in Tennessee Code Annotated, sections 67-1-502 to 671-505, inclusive, shall be the metropolitan tax
assessor.").
Because
the
assessor
is
a
metropolitan [**18] officer, the general election for the
assessor is a municipal general election.
The FOP also contends that the election for assessor is
a partisan election and cannot be a municipal election
because "municipal elections shall be nonpartisan."
Tenn. Code Ann. § 2-13-208(a). However, Tenn. Code
Ann. § 2-13-208(b) specifically addresses metropolitan
governments, stating:
In any county having a metropolitan form of
government, the election of the county mayor and
the members of the [*221] legislative body of such
metropolitan government shall be considered to be
municipal elections within the meaning of this
section; however, this section shall not be
construed to require a partisan election for any
other officers of the metropolitan government if the
charter of such metropolitan government provides
that elections for such officers shall be nonpartisan.
(Emphasis added). We read this statute in accord with
the natural and ordinary meaning of the words used.
Embraer Aircraft Maint. Servs., Inc. v. AeroCentury
Corp., 538 S.W.3d 404, 410 (Tenn. 2017). The last
portion of subsection (b) allows a metropolitan
government to have nonpartisan elections for "any other
officers of the metropolitan government," by providing
for such nonpartisan elections in the charter. The
Metropolitan Charter of Nashville and Davidson County
does not so provide as to the assessor; [**19] therefore
the election is partisan as provided in the general law.
We conclude, as did the trial court, that the proper
election to use to calculate the number of signatures
required on the referendum petition, the preceding
general election, was the election held on August 4,
2016.

CONCLUSION
The judgment of the trial court is affirmed and this
matter is remanded with costs of appeal assessed
against the appellants, for which execution may issue if
necessary.
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132

178

10

562

Byron Bush

217

70

206

2

495

Roy Dale Cope

27

5

26

1

59

Terry Dicus

31

11

21

0

63

Tom Emerson, Jr.

27

21

43

1

92

294

134

251

8

687

Bill Hagerty

5690

2163

7612

82

15547

Jon Henry

George S. Flinn, Jr.

132

55

54

1

242

Kent A. Morrell

51

39

31

0

121

Glen L. Neal Jr.

20

5

14

0

39

John E. Osborne

70

49

81

1

201

Aaron L. Pettigrew

36

11

29

0

76

David Schuster
Manny Sethi
Write-in

No candidate qualiﬁed
Write-in

Ferrell Haile
Write-in

Steven Reid Dickerson
Write-in

No candidate qualiﬁed
Write-in

No candidate qualiﬁed

25

14

27

1

67

6818

1746

7217

82

15863

36

19

32

1

88

0

0

0

0

0

1256

221

1182

14

2673

715

202

801

5

1723

13

6

19

0

38

5337

1867

7066

75

14345

96

35

116

0

247

0

0

0

0

0

145

19

143

1

308

0

0

0

0

0
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Write-in

Donna Tees
Write-in

No candidate qualiﬁed
Write-in

No candidate qualiﬁed
Write-in

No candidate qualiﬁed
Write-in

Diane Michel Canada
Write-in

No candidate qualiﬁed
Write-in

No candidate qualiﬁed
Write-in

No candidate qualiﬁed
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83

9

79

1

172

530

124

562

10

1226

18

6

15

0

39

0

0

0

0

0

124

12

76

2

214

0

0

0

0

0

42

2

35

0

79

0

0

0

0

0

89

16

83

0

188

1994

944

2945

35

5918

36

17

51

0

104

0

0

0

0

0

42

8

31

0

81

0

0

0

0

0

48

9

44

0

101

0

0

0

0

0

Write-in

148

37

156

2

343

David R. Birdsong

587

129

534

7

1257

Charles Montgomery

739

173

581

6

1499
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Write-in
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30

2

19

0

51

Marquita Bradshaw

9705

4773

10964

317

25759

Gary G Davis

1252

567

1830

30

3679

Robin Kimbrough

8590

6687

13170

304

28751

James Mackler

4799

8814

7499

215

21327

634

945

1018

16

2613

89

63

92

2

246

Jim Cooper

11776

15468

20331

379

47954

Keeda J. Haynes

13436

6326

14577

493

34832

Joshua Rawlings

816

807

893

36

2552

18

11

22

0

51

0

0

0

0

0

73

37

114

2

226

Kimi Abernathy

3309

3745

5524

145

12723

Heidi Campbell

3204

5138

4953

146

13441

29

8

38

0

75

1859

2312

3239

83

7493

23

13

31

1

68

3604

2477

3690

139

9910

65

32

48

5

150

1490

961

1829

47

4327

807

344

1456

27

2634

3

0

3

0

6

Mark Pickrell
Write-in

Write-in

No candidate qualiﬁed
Write-in

Write-in

Bo Mitchell
Write-in

Bill Beck
Write-in

Mike Stewart
James C. Turner II
Write-in
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Jason L. Powell
Write-in
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2033

1484

2487

71

6075

34

6

24

0

64

Terry Clayton

1500

662

2566

44

4772

Vincent Dixie

1861

1353

3785

61

7060

6

7

8

0

21

2745

3122

3025

102

8994

24

9

30

1

64

2045

4069

3376

102

9592

16

15

19

0

50

3047

1720

3360

76

8203

20

15

18

1

54

1671

710

2278

39

4698

25

7

34

0

66

1438

1730

2025

48

5241

646

421

1043

26

2136

6

1

5

0

12

725

798

1107

23

2653

3

1

9

0

13

8459

4681

11445

228

24813

54

31

76

4

165

Write-in

John Ray Clemmons
Write-in

Bob Freeman
Write-in

Harold M. Love
Write-in

Jason Potts
Write-in

Darren Jernigan
Grant Thomas Medeiros
Write-in

Kristi Cornett
Write-in

Eric Brown
Write-in
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Katharine Heriges
Write-in
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8385

4451

11270

224

24330

38

29

55

1

123

Special Election
Patricia Head Moskal (D)
Write-in

28303

22970

37502

848

89623

976

193

968

9

2146

Special Election
Jennifer Smith (D)
Write-in

Vivian Wilhoite (D)
Write-in

28177

23073

37454

845

89549

821

189

832

8

1850

28690

23257

38379

853

91179

845

266

898

9

2018

Special Election
Erica Gilmore (D)

28541

22990

37935

846

90312

Write-in

792

326

926

7

2051

Barry Barlow

344

166

441

7

958

Sharon Gentry

2814

1681

4245

43

8783

Robert Taylor

1334

535

1974

21

3864

21

6

17

1

45

Brian Hubert

1145

427

1741

25

3338

Emily Masters

2531

1391

3374

82

7378

19

7

25

0

51

4602

2771

4104

150

11627

53

26

55

2

136

2922

1710

3375

81

8088

51

15

44

0

110

Write-in

Write-in

Christiane Buggs
Write-in

Freda Player-Peters
Write-in
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Russelle Ann Bradbury

1062

1086

1368

31

3547

Abigail Tylor

3152

2993

5145

94

11384

29

14

31

0

74

Zach Baldwin

246

239

225

8

718

Elizabeth (Liz) Beavers

190

258

228

10

686

John DeLuca

381

233

377

9

1000

David P. DeMarco

410

307

416

7

1140

Winston Evans

409

297

380

9

1095

Stacy Widelitz

122

199

141

5

467

19

4

10

0

33

For

460

377

449

12

1298

Against

181

172

199

3

555

Retain

22455

14637

30230

599

67921

Replace

10925

6397

13801

229

31352

Write-in

Write-in
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